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RldAfO  h.  OMIT' CHILI./     dalniejrator        ) 
of   the  tatote  of  io/w.  Browjl» 
Deoeaaed*  / 

Appall^** 


APPEAL  P!  ® 


V. 


UK,    JOILET    AttD  &A5TBHI  RAIL* AT 
COMPAIY,  a  corporation* 

Appellant. 


Chicago  m;  ight  ,       s. 
Aiy,  m  u  |  * 

>  259I.A.  629 


■s.  fNBs&nra  ju  rxc&  8Cahlai  s&hvtmBD  ths  opurios 

ich«rd  tl.   Churchill*     dminietretor  of   the   &atate  of 
ftsy  '*' .  Brown,  deceased,   plaintiff,   sued   ttfttN  Joilet  and  Jfastern 
Hallway  Conpnny*  a  corporation,  defendant,   in   the    ~ity  Court  of 
Chicago  Heights,   Cook  County,    Illinois,    in  an  action  of   trespass 
on  the   ce.ee.       there  wan  a  verdict  returned   finding  defendant 
guilty  and  assessing   plaintiff's  damages   in  the  sum  of  $55*500. 
Judgment  wae  entered   on  the  vercict  and  defendant  has  appealed* 

The  original  declaration  consisted  of    two  counts  nnd 
there  w--;s  afterwards  filed  an  additional  count*     Ho  point  is  made 
aa  to  the  declaration.     Plaint  if  I   claimed  damages  on  account  of 
the  death  of   .  oy  f«  Brown  in  aa  accident  upon  defend rant1 a   railroad* 
The   fiction  ie  brought   under   the  Federal  -■•mployera*    Liability  *et. 
The  deceased,     oy  -•  3ro^n»    <aa  employed   by  defendant  ho  a  conductor* 
and   on  January  1,   1929,  be  waa   in  charge  of  extra    train  Mo.   874*  con- 
slot  lag  of  about  e7  freight  cars,   which  left  Joilet,  lllinoia*  about 
5*41  o'clock,  a«m«      Its  d  estimation  amfl  -"'orfcer*   Indiana*      It  arrived 
at  Matteeon,    Illinois,   22  miles   eaat  of  Joilet,  about   6*25  or  5*30 
o'clock,  a*  m*     There  waa  a  driving  anew  storm  from  the   north,   and  a 


strong  wind.     The  train   stopped   at  Kattssoa   to  deliver  7  ears  to  the 
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Illineis  Central  'rill road   Company,        t   the  place  of    the   accident 

main 
there  were   east  and  west  bounc^tracks,   and   an  automatic   block  signal, 

Ho*   944*    th   t  regulated    train  movements*   was   located    about   23  or   25 
oar   lengths  vest  of    the   westerly  limits  of    the  Mattes  on  yard  of  defend- 
ant  company*        e   train  >'o.   574  approached   and  passed   the  automatic 
block  signal^   the  signal  light  was  green  and    the   semaphore  arn  v.  as 
in  a  vertical  position*    indicating   a  clear  track*  and   v.hen  it   passed 
the  signal   the  color  changed  from  gretn   to  red   and   the   semaphore  arm 
dropped   to  a  horizontal  position*  fter  No*   574   passed  the   signal 

it   came   to  a  stop  with  the  entire   train  within   the   said  yard  limits 
exeept   the  caboose  and  2  or  3  cars*   which  remained   standing  on   the 
main  track*     fir  own  and  the  brakeman*  Cooper*   wore  in  the   caboose  when 
the   train   stopped  and  Cooper  immediately  volunteered  to  deliver   the 
bills  of  lading  for  the  7  cars  to  the   Illinois  Central  agent  at 
Matte son,   and  Brown  handed  him  the    bills*     Cooper   told  Brown  that  he 
would  remain  in  the  engine  at  the  head   of   the   train  until   it   reached 
Chicago  Heights*   Illinois,    the  next   stop  east  after  Matteoen.     Train 
Ho.   574  remained   in  the    same  position  for  about   30  or  40  minutes*  when 
it   started  up  and  had  proceeded  a  distance  of  about   9f  ear  lengths 
«hen  train  Ho*  40  crashed   into  the  roar  of  Ho*   574*  "smashed  up"   the 
eaboose*  derailed  2  or  3  oars*  and   caused    the   caboose  and   the  oar 
ahead  of   it  to  telescope.     Ho*  40  was  a  regular  train  of  defendant 
and  was  scheduled  to  leave  Joilet   on  the  morning  of   the  accident  at 
4o* clock*  a*  m*   It  left   that  place  at  4*35  o'clock*  a*  a*,  with 
approximately  74  freight   oars*     defendant   admits   several  times *in   its 
brief*  th -i  as  this  train  approached   the  block  signal  it  was  traveling 
shout  13  or  20  miles  an  hour  and   that  the  engineer  saw  that   tne   block 
signal  was  red*     The  engineer's  fireman  testified   that  the  engineer 
called   out*  "Red  block*"   and   th  t   the   train  was  then  traveling  I  round 
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18  or  20  miles  an  hour*     Between   the  block  signal  and   the  place 
of  the  collision   the   train   traveled   27  ear  lengths,   or     bout  1215 
foet.       Brown  was   in   the   caboose  and  wan  killed  toy  the   impact. 

Defendant  asserts*  rather  than  ferguen,   tiu.t   it   waa  not 
guilty  of  negligence.        It  argues  fully  the  t.ueetlon  of  the  negligence 
of   the  deceased ,   and   at  the  conclusion  of  thic   argument  merely  aaoerts 
th»t   the   negligence  of  Brown  MM  the  sole  and   only  cause  of  his  death* 
The   contention  that  defendant  was  not  guilty  of  negligence   is  without 
the   slightest  merit*     afl  we  read  and  understand   the  record ,  Berglund, 
the  engineer   of   train  Ho.  40,  was  guilty  of  groan  negligence.    It   io 
significant   that  neither   he  nor   t.he  hxm  brakeman  on  train  Bo*  4Gt 
who  was  riding  in  the  caboose  with  the  engineer,  was  called  by  defend- 
ant   as    a  witness,  al  chough  it  appears   th*t   it  hat.   full  opportunity  to 
on  11   then  if   it  had   seen  fit  to  do  so*     Defendant  contends,  in  its 
brief,   th  t   from  Joilet   to  Mattes on  there  was  a  driving   sno-    storm 
from  the  north  and  a  very  strong  *SaAf   tlsni  the  visibility  was  poor, 
and   thr. t  because  of   list  weather  conditions  the  train  traveled  only  22 
miles   in  an  hour  and   forty-five  minutes.         11  «nginemen  were  required 
to  be  frvailiar  with  the  location  of  the  automatic  block  signals  along 
the   right   of  way,   and   if   for  any  reason  Berglund   could  not   see  the 
tHi  block  signal  it  •■■:&&  hie  duty,  under   the   ruler*  find   regulations,   to 
stop   at  once.     There  was  also  in  force  a  rule  or   regulation  that  as 
all    trains  approached  yard    limits   the   engineer   should  have   the  train 
under   control  and  should  be  prepared   to  stop  it  at  once*     The  evidence 
for  defendant   was  that   train  Bo*  40  was   equipped  with  autoia  tic  air 
brakes  and  th  t  an  application  of  automatic  air  by  the  engineer  would 
set  the  brakes  "almost  Instantly  on  every  wheel  in  the  train*"     There 
was  evidence   that  at   the   time  of  the  collision  the  rear  end  of  the 
caboose  of  train  Bo,   574  was  inside   the  yard  limit?-  from  6£  to  7£  car 
lengths*     Defendant  claims  th  t  after  the  collision  the  caboose,  which 
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was  at  the  rear  of  the   train*  waa  nt  "the  point  where   the  yard  Unite 
of  Matteson  begin©-        a  the  oars were  about  45  feet  lone;  the  collision* 
according  to  the   theory  of  faot  of  plaintiff*  occurred  between  390 
and  300  feet  inaide  the  yard  Unite*     Kitehel   *   the  firrman  on 
train  Ho.  40*   testified   th  t  hla  train  did  net  hare  any  priority  over 
Ho*  5?4f     that  they  had  no  orders  to  paaa   it   at  any   aiding  or  any 
place*  and  that  they  knew  that  it  w*;.s  traveling  ahead  of  them*     hen 
train  Ho*  40  was  within  4  or  5  oar  lengths  of  the  caboose  on  train  Ho* 
574*   the  brakeman  on   train  Ho*  40  * hollered  rear  end"  and  he  and  others 
in  the  engine  "Jumped    off."     Ho. 40  was  scheduled  to  leave  Jollet  at 
4  a*  n*>      It  did  not  leave  until  4i35  a*  n*     The  accident  occurred  at 
6  o* clock*   eo  th?«t  it   took  the  train  one  hour  and  25  minutes  to  make 
the  run  of  22  niles  between  Jollet   and  Matteson*  or  an  average  speed 
of  approximately  15*6  miles  per  hour.       iJefendant,   in   its  brief*   states 
that  very  bod   weather  conditions  accounted   for   the  slow  speed   of  the 
train  between  the   two  points*       The   some  weather  conditions  prevailed 
at  Matteson,   and   in  eplte  of  the  fact  that  the  engineer  know  that  he 
was  approaching  the  red  block  signal  and   the  Mattes on  yards  tm&  that 
train  Ho*  574  was   traveling  ahead   of  him*   still*   as  he  approached  the 
block  signal  with  its  ree  electric  light*  which  he  saw*  he  was  then 
traveling  at  a  speed*   according   to  the  admission  of  defendant   in  its 
brief*   of  18  or  20  miles  an  hour*     In  other  words,  hie  speed  was  then 
greater  than  his  average   speed  between  the  two  at&tlons*     The  engineer's 
fireman  testified  that  train  Ho*   40  should  have  stepped  west  of  the 
block  signal  but   that  it  did  not*     Train  Ho*  40  left  Jollet  late,  had 
lost   time   as  it  proceeded   and  was  behind   the  time   table  schedule  at 
Matteson*  50  minutes,  and    the  jury  were  justified   in  concluding  from 
the  evidenoe  that   the  engineer   •  s   trying  to  make  up  time  as  he  ap- 
proached Matteson  and   to  accomplish  this  result  he  ignored  certain  rules 

and   regulations   th»t  governed   his  actions  at  the  time  and  plnoe  in 
question* 

defendant  contends  that  the  deceased  whs  guilty  of  con- 
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trlbutory  negligence.        It   concedes   that  under   the    \et  contributory 
negligence   alone  would   not   oar  a  recovery,  but   it   Insists  tout   t.he 
jury  in  assessing  plaintiff's  damages  at  $38*500  must  hare   found 
that  the  deceased  eras  not  guilty  of  contributory  negligence*  and   it 
argues  th>t   the  proof   clearly  shows  that  he  was  guilty  of  such  neg- 
ligence.      Plaintiff   cites   the   ruling   in  Central  Vermont  iy.  Co.  v. 
hits.  238  U.  S*   507 (    that  "the   burden  of  proof   of  contributory 
negligence*  under    the  Federal  Employers'   Liability  Act,  is  on  the 
defendant,"  and  strenuously  argues  that  defendant   has  failed  to  sus- 
tain that  burden*     te  have  vory  carefully  considered    the  entire   evi- 
dence bearing  upon  this  question  &n6  we  have  reached   the  conclusion 
that  the  instant  contention  of  defendant  is  a  meritorious  one.  **# 
will  briefly   state  our r  easone  for  reaching   this  conclusion!     Hule 
99  of  defendant  company*   introduced  by  I gr  cement,  provides*   in  part* 
that  "conductors  *  *   *  are   responsible   for   the  protection  of  their 
trains*"        fter  No*   574  passed    the   block  signal  It   cane  to  a  stop 
with  the   entire   train  within   the  yart   limits  of  Battcson  except   the 
caboose  and  2  or  5  cars,  which  were  standing  on   the  main  east  bound 
track  of  defendant  company*         The  deceased   knew  th  t  his  rear 
brakeman.   Cooper*  Immediately  after  the   train  stopped*  had  gone 
ahead   -  67  cars  -  to  deliver   the  bills  of  lading  to  the  Illinois 
Central  i  ailroad  agent  at  Matteson  and   that  he  -would  remain  in  the 
engine  at   the  head  of  the   train  until   it  arrived   a*     hienpo  Heights* 
the  next  stop  to  the  east*     This  action  of  Cooper  w  I  authorised   by 
the  deoeased  ,  who  handed   the  former   the  bills  of  lading*      Brown 
was  then  alone  In  the  caboose  and   was  the  only  one  left  to  protect 
the  rear  of  his  train.     He  kne*   th  %  there  wee  a  driving  anotv  storm 
from  the  north  and  a  strong  wln<?f   that  his  train*   when  it  arrived 
at  Matteson  at  5»26  or  5«3G  a.  a.,  was  late|  that,   train  So.  40  was 
scheduled   to  arrive  at  Matteson  at   5 HO  o'clock*  a.  a*,   that  It  was 
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following  »o.   574   on   the   sane  track  and   th- 1   it   eoulr   not  be  far 
in   the  rear  of   hio    train*      MM   99  of  ccfendaat  company  It  an 
follows i 

""  ule  99*     When  a  train   stops  under  circumstances  in 
*hich  it  may  he   overtaken  by   another   train,   the  flagman  aunt 
go  bask  iwmediately  with  the  flagman* I   signals  «    sufficient 
olstanoe   to  insure  full  protection,   ylm.  in;;   two  torpedoes*, 
and  when  necessary*   in  add  It  ion,   displaying  lighted    fusses* 

fhen   signal  14    (d),  or  14   (e)t  has  been  given  to   the 
flagman  and    safety  to   the   train  will  permit*   he  say  return. 
hen  the  cone it  ions  require  he  will   leave   the   torpedoes  and 
a  lighted  fuses*     The  front  of  the  train  must  bs  protected 
In   the   saxae  way  whan  necessary  by   the   front  brakeman  or 
fireman* 

hen  a  train   is  moving  under  circuit;  noes  in  *hloh 
It  may  bs  overtaken  by  another  train,   the   flagman  must   take 
such  action  as  may  be  necessary  to   insure  full  protection* 
3y  night,   or  by  day  when  the  vis*?   la  obscurer,   lighted    fusses 
must  be  thrown  off   at  proper  intervals* 

hen  day  signals  cannot  be  plainly  seen,   owing  to 
weather  or  other  conditions,  ni.  h.    signals  must  also  bs  used* 

Conductors  ind   englncman  are  responsible  for   the 
protection  of   their  trains* 

Flagman's   signals! 

■Day  signals  •  A  red  flag*    torpedoes  and  fusees* 

Sight   signals  -  A  red   light,   a  white  light,   torpedoes 
and  fusses*1* 

Cooper  admitted  that  it  was  his  duty,  under   the   rule,   to  placs  the 
night  signals,  but  ho  insisted  that  when  he  went  ahead,  with  ths 
sanstlsn  of   the  deceased,   to  deliver  the  bills  of  lading  to  the 
Illinois  Central  agent,  he  was   then  no  longer     cling  as  the  brcke- 
man  and  was  not  governed  }»y  the   rule   in  question.      It   is  certain   that 
he  did  not  place  any  of   the   signals,  and   the  proof  tends  to  shew 
that  no  one  did.     There  is  evid&nce   to  the  effect  that     ulo  99  does 
not  apply  to  a  train  standing  or  moving  within  the  yard   limits  and 
plaintiff  argues  that  because   the   train  **as  almost  entirely  within 
yard   limits''   ths  provisions  In  rule   99   in  respect  to  night  lights, 
did  not  apply*       s  the   caboose  and   two  or   throe  cars  remained   stand- 
ing on  the  sain  Seat  bound  trick  of  defendant   company  it   is  plain 
that  the   train  was   not    then  -within   the  yard  limits  of  ilatteaon.  Train 
tfo.  40  was   running  on  this  same  t  rack  and  might  arriv*  in  Siattsson 
at  any  moment.        Train  Wo.   574  remained    in   that  position  for  3c  or 
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40  minutes.        It  hac    eert*inly   stopped  under   circumstances   in 
which  It  might  be   overtaken  by  another  train  an<.    therefore   it  was 
the  duty  of   Cooper *   the  brakeman,   in   the  fir  it   instonoe,  to  go 
back  and  pi*  oe   the  night  aignalo.     He  die   nou  do  so.     Under   the 
circumstances  of   this   case    it  tae   the   duty  of   the    conductor ,  under 
ule   9f»   to   see  that    the  ni^ht   signals  were  placed*  and  ho  failed 
in  thio   regard*       He  was   responsible  for  the  protection  of  hio 
train*  hut  he   seems  to  hare  taken  no  precaution  to  guard  the  rear 
of  it*     The  arguner.t  of   plaintiff  th»t  if   the  lights  or  other  pre- 
cautionary signals  had  been  plaeed    it  mil  not   have  availed   to 
prevent  the   collision  for  the  reason  Hurt   the  engineer  of  I?o*  40 
had   cle-rly  shown  by  nis  conduct   that  he  «mg  not  observing  signals 
or   rule*  M   the  tiao  and  place   in  question*    in  not  persuasive*  W« 
would  net  bo  Warranted    in  so   assuming*  and*  moreover*   the  fact 
that   the   engineer  of  Ko«  40  was  guilty  of  gross?  negligence  would 
not  excuse  the  negligence  of   the  deceased* 

the  jury  returned   the  following  verdict*     *We,   tho  Jury* 
find   the  defendant*   *-lgin,  Joliet  i  K   atom  I ailvmy  Ogei  a  corporation* 
guilty  and   aaeiearc   the  plaintiff's  damages   in  the  sum  of  TKlBTT-FIfK 
THOPBABP  yiYH  flOK:  LLAB8  (#38*500)  |  and  of   thio  amount  wo  assets 

the  damage  sustained  by  Maude     «  Brown,  widen?  of   said  Boy  fa  Brown* 
deeeased*   in  the  aum  of  TWKgTY-yiVT  TH0Pi'/JK>  FIVE  HtBTOKfe  WILMS. 
(#28,300 )|  *nd  of  this  amount  we  assess   the  damage   sustained  by  Betty 
Elisabeth  Brown*  daughter  of  said   Hoy      •  Brown*  deceased*  in  the 
•f  T-»:I  THOPSAlD  IOLJUBS   (#10,000) •"     The   court,  ml   the  instance  of 
plaintiff*  gave  tho  following  instruction: 

"The  Jury  are   instructed   thnt  if  from  a  preponderance 
of  the  evidence  and  under  the   instructions  of   the  court  you 
find    the  defendant  guilty,   aa   charged    in  plaint  iff*  e 
declaration  or  any  count   thereof,   then   in  assessing  the 
plaint  iff* s  damages*    if  any*   the  jury   are   instructed    that 
they     houlo  first  determine   the  total  amount  of  plaintiff's 
damages*   if   anyj    th  t  after   o«id   total  amount*   if  &ny»   has 
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teen/deter  mined    thit    then  you  are   instructor    that  you 
are   to  apportion   arid   amount  between  tho  widow  and 
ouughter  of   said  ivoy      •  Brown |   that   in  apportioning 
said   total  sum*    if   any,  you  should  determine  wh*t  part 
of    said    sun*    if   any*    th at  *■■  uoe      •   Brown(   widow  of 
■aid  Roy      •  Brown*   is  entitlec    to  receive  under   the 
evidence  and   the   instruct  ions  of    the  court  i    ths;t  you 
should   also  determine  what  pajrl  of   sail*    »wm,    if  any, 
Betty  Ulihnotll  BftMsi  daughter  of   a,  id  I%oy     •  Brown* 
io  entitled   to  receive »    if  **ny,   under   the  evidence  and 
instructions  of    the  court.* 

Defendant  contend  a  that  the   part  of   the   instxuetion  in  which  the 

jury  arc  told    to  apportion  the  amount  of   the  damages  found  between 

the   vidow  and  daughter  of   the  deceased  was  not  wurmnted  by   the 

Federal     nployers*    Liability     ct.        Apportionment  by  a  jury  *as 

apparently  * ^  r  ranted  by  what  wao   said   in     ulf ,  volorado  |     ant  a 

JFe  Ry»  Co»  t.  kcGlnnla.   228  U.   .  •  1T3»  176 »  and   several  other 

federal  eases*  but   In   the   later  cane   of     cntral  Vermont  star*,  Orn*  j, 

supra  » 

hlte*   238  J*      •   5G?«Zlt   was  hold   that   the  act  does  not  recuire 
the  jury  to  make  an  apportionment  MM   Usui  apportionment  is  for 
probata   courts   and   not  for  jurors*       However*   in  this   oaee*  that 
part  of   the  verciot   in  >hich  the  jury  apportioned    the  damages  may 
be   treated   as  surplusage*        If   the   total  amount  a*arded    in  a  ease 
is  warranted  by   th>    facts  ant   the  law   it   is*  of  course*  no  concern 
of  s  defendant   how  the  amount  awarded   Is  distributed. 

Defendant  next  contends  that  *the  reference  by  the  In- 
struction to  'plaintiff*  1  declaration  or     ny  count  thereof*   has  been 
repeatedly  criticized  by  our  courts."      It  may  be  conceded   that   the 
language  in  cueetion,   especially  when  given  in   peremptory  instructions*: 
has  been  criticised   in  certain  decisions*  but  no  esse  has  been  calleo 
to  our  attention  in  which  such  language   in  an  instruction*   in  ano  of 
itself*  has  been  held    to  constitute       reversible  error.     The  in- 
struction in  question  was  net  a  peremptory  one  and    it  referred  merely 
to  the  question  of  damages*     Numerous   oases  might  be  cited   in 
which  instructions  containing  similar  language  were  either  approved 
or   th*  giving  of   the   same  was  held  not   to  constitute  reversible 
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error*       Defendant  further   oentends   that  the   Instant   instruction 
"omitted  any  reference   to  the   contributory  negligence  of  the 
decedent  diminishing  damages,"  and       directs       our  attention  to 
thr.t  part  of  the   Federal  <<nployero'    Liability     ct  which  provides 
that  "the  fact  that  the  eapleyee  way  have  been  guilty  of  contributory 
negligence   shall  not  bar  a  recovery,   but    the  damages  shall  be 
d lain i shed  by  the   jury  in  proportion   to  the  amount  of  negligence 
attributable  to  ouch  employee**       hile   it  is  true  that  the   instruction 
is  susceptible  to  the  criticise  made,  nevertheless,  plaintiff* s 
instructions  numbers  three  and   eight  and  cefene>nt*s  instruction 
number   three  fully  covered    the  question  of   the  effect  of  contributory 
negligenoe.     Moreover ,   the  present  point  is  not   important,   in  view 
of   the   action  taken  by  us   in  the  matter  of   the  amount  of  d-ssiges 
awarded    by   the  jury* 

Defendant  next  contemns  that  the  court  erred  in  refusing 
to  permit  two  witnesses  to  testify  wh  t  Brown's  duties  were  under 
I  ule  99  and    that  the  court  "on  nv&ry  occasion  when  the  defendant 
sought  to  present  to  the  jury  the  duties  of  Brown,   in  accordance 
with  the  observance   of  «ule  99  which  was  applicable  to   the  facts, 
the   trial  court,  denied   the  admission  of  euch  evidence**     The 
language  of     ule  99   is  plain  and   unambiguous*     The  questions,   in 
effect,   called  upon  the  witnesses   to  construe  the  plain  rule  and 
to  give   their  judgment  as  to  what  were  Brown* s  duties,  under     ule 
99,   at  the   time  and   place   In  question*      Counsel  has  not  cited   a 
single  ease    th- 1   supports   its  instant   contention*     Moreover,  the 
present  contention  becomes  unimportant   in  view  of  the  fact  that  we 
have  held  thrt  Brown  ■>  as  guilty  of   contributory  negligence. 

.i-efend.-nt  contends  that  the   court  erred   in  admitting  in 
evldenee     ule  93  and   thnt   its  admission  "probably  misled   the  jury.* 
t  find  no  merit   in  the  contention* 
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urlnK   the   examination  of  kliohell,    the  following 
occurred!     Mr*   Patterson   (counsel  for   plaintiff) J     You  herrc   the 
engineer,    Eiergluno ,   say  something  ubout    th  t  block  signal,  didn't 
you?     A.,  Yea   sir.     Mr*  i.arl^wine   (counsel  far  defendant)*      1  object 
to  th-  t,   immaterial,  at   thla   time.     The  court*  Objection  overrulce. 
The  answer  nay  stand.     Mr*  Patterson*       hat  if  anything  was  done 
then  in  regard  to  the  movement  of  the  engine  and   train  at   th  t   Una 
when  you  heard  hla  nake   thla  remark?     A*     He  yelled   out   *P.ed  block 
signal •'     Mr*  £%rly«lne«     1  neve  the  answer  be   stricken*  not 
responsive*     Mr*  Patterson *      It  is  not   responsive.      I  will  agree 
to   that*     The  Court*        oil   the  only  person   th    t  can  avail  himself 
of    that   is   the  attorney  who   is  asking    the  question.     Mr*   Patterson 
could  have  It   stricken  because   it  la  not  responsive*  but   1  under- 
stand not   the  other   side*     Objection  overruled *M     defendant  contends 
that  the   court  erred   in  denying  his  notion   to   strike   the  answer* 
There   is  no  nerit  in  this  contention*     The  sole  objection  to  the 
answer  war   th«t   it  was  not  responsive  and  even  when  the  court  called 
the  Attention  of   the  counsel  to  the  nature  of  his  objection  he 
failed   to  change  it*       Moreover*  counsel  for  defendant  brought  out 
the   same  fact  on  eroe**exnmin  tion  of   the  «itneee.      It  alr.o  appears 
fron  th*  evict' nee   that   there   was  a  rule  of   the  company  thnt  when 
on*  man  in  the  engine  caller    out  "    ignal  block***   and   the  color  of 
the   same*  it  was  the  duty  of  the  other  member  of    the  engine  crew  to 
look  for  the  light  and  when  he   saw   it,  answer,  "Bed  block,**   or 
"Green  block,-  as  the   c  ee  might  be*        s  defendant  has  several  times 
conceded*   in  his  brief,   th  t  the  engineer,   as  he  approached  block 
signal  So*  944»»aw   it  was  red,   it   is  nppnrent  thnt  the  present 
contention  has  no  real  merit* 

Defendant   contends  that  "the  vertUot  of  the  jury  is 
excessive."       If  the  deceased  had  not  been  guilty  of  contributor 
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ne?ligenee  we  would  not  be  able    to   sustain   thia  content  ion*     The 
deceased  we.*  46  ye-.re  of   age,  hie  wlco*  was  49  ye,,rn  of  age*  and 
his  adopted   d&u#hter  12  yenrs  of  ago.       His  average  annual   earnings 
were  approximately  $2,60C,  which  were  usee   for  the  support  of  him- 
eelf,   his  widow  and  daughter*     *€  are   fsntlefleo   thct  the  amount 
ell  owed  by  the  jury  was  based   upon   the    assumption  thr.t   the  deceased 
was  not  guilty  of   contributory  negligence.       e  have  heretofore, 
in   this   opinion,  held   to   the   contrary.     The  Act  provides  that  "the 
damages   shall  bo  diminished  by  the  jury  In  proportion  to  the  mount 
of  negligence  atfcributnblc  to  ouch  employee.*       fter  a  rery  careful 
consideration  of   the  question,  Vt  have  r  e   ehet?   the    conclusion  that 
the  amount  awarded  should  be   diminished   to  the  extent  of  $l$,5O0 
because   sf   the  contributory  negligence  of   the  deceased.     Therefore, 
if  within  ten  days  plaintiff  ?*il3    file   in  this  court  a  remittitur 
of  115,500,    the  Judgment   of   the  City  Court  of  Chicago  Heights,   r,0ak 
bounty,   Illinois,  age.  last  defendant,  will  be  aA inn^d  for  #20,000, 
otherwise   the  Judgment   will  be   MVMtN   and   tftM   c -'.use  remanded  for 
a  new   trial* 

afVMI  -,  UllUNRf 

QMKk.  I  JO*   5  kk^SSKi*. 

Ovid ley  and  Barnes,  JJ»,   concur* 
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John  1*  Krickaen,  pl&iniifi*   ©nee  J  rank  J«  o'Donnell  and 
Mary  Y*  0*£aaa«ll*  defendants*  la  the  isunicipsl  Court  of  Chieaca 
la  an  actioa  on  contract,       a  Jury  pm  waived  and   the  e  ua«  was 
submltte*-'    to  the  court*       The  court   found   the  ismea  against   the 
plflatlff  ©ad  eatered  Ju4p*eat  la  favor  of   the  defene&ats*     Plain- 
tiff has  appealed. 

Plata  tiff  sued   to  re  cover   upon  a  4»wgmesi.  note,  ia  the 
ai»  of  fl»160«fiQ*  executed  by  the  defendants*  aaian"  Scptenber  26* 
1927,  and  payable  on  or  before  one  saonah  after   the  aate  of  taa 
execution  of   the   sane.       The  not*  w,m  sace  payable  to  the  order  of 

■iterd   ■«   Johnson »  *?he   i,itoreec   it   is  blank*       the  plaintiff*  a 
br  other-  ia-lae  of  Johnson*  els  laved   that  he  s^eaa*   the  holder  of  the 
note  before  its  aaturity*  thp.fc  he  took  it  in  good  faith  and  for 
value  aa*   that   at  the    fciave  it  «ae  aegatlstee    to  i?i*  by   Johnson  he 
had  ao  notice  of  say  iafirsaity  ia  the  instrument*     The  defendants 
ada&tted  the   execution  of  th**  note   bus.   ihey  pleader,   tast  an  coa- 
B*«e**tt«a  pan  sac  between  Johnson  Mai    themi   that  the  ante  was 
executed   et   the  repeat  of  Johauon  anci   solely  far  his  seeow»©<«atioB 
and  upoa  his  stateaeat  and   pr  anise  th st  he   re  aire<    she  note  for  hie 
owa  use  aad  ■ejM  discount  the   s*aw  and  apoa  aaturity  of   the  aote 
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be  would   pay  itf   that   the   saic  Johru»en  retained   pos«es«jion  el  the 
note  until  *fter  mntuxlty  thereof  &nc   that  thereafter  he  indorsed 
the   seme   to  th»  pl»in-iff#  that  plaintiff  le  the  attorney  for 
Johnson  and  did  uot  pay  any  cons;  ice  ration  for  the  not*  and  acquired 
the  same  after  maturity  and  -sith  notice  of    the  fact  that  no  con- 
sideration pe*»ed  between  Johnnon  antf    the   c ^fondant* |   that  at  the 
time  of  the  execution  of  the  note  Johnson  promi»#«  and   agreed  upon 
the  maturity  thereof   to  return  the  note  cancelled   to  the  defendants 
hjoA  that  he  has  *holl.v   failed  to  do  so* 

Plaintiff  eontearts  thnt  the  evidence  clearly  proves  that 
he  was  a  holder   in  due  course   smc  that  he  b*o.*m«   the  holder  of  tho 
instrument  before  its  maturity,   that  ho  t&ok  it  is  good  f^lth  and 
for  value v  and   that  at   the  tine  it  no*  negotiated   to  aim  by  Johnson 
ho  hod  no  notice  of  &a&  Infirmity  in  tho  instrument.     The  trial  court 
found   that  plaintiff  became   the  nolder  of  tlae  instrument  after  tho 
maturity  of   the   sane*  and   *e  ^ould  not  be  Justified,  naci#?r  the  evi- 
denes  in   this  record   in  holding  to  the  contrary*     no«oror»  we  have 
reached   the  conclusion  that  justice  between  the  parties  requires  a 
retrial  of   the   cause,   for  tho  reason  th  t  we  are  not  satisfied  vita 
the  state  of  the  r.eord  ao  to  tho  defenses  thnt   there  wm  no  con- 
sider?-tion  for  the  note  by  the  defendants  and   that  they  acre  more 
aceommoc   tion  makers  of  it*       s  the  case  easy  be  tried  again  no 
refrain  from  analysing  and  cessment  inn:  upon  the  facta  and   circumstances 
thp.t  have  caused  ue   to  reach  this  conclusion* 

The  jndfBont  of  tho  Municipal  Court  of  Chicago  is  reversed 

and   the   or. use  is  remanded  for  a  new  trial* 
Or id ley  and  Barnes,  JJ«»   eonoure 
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MR.   PK>:>IM»0   JU  Tld.   SCAHLAI  ];;  XIV5  PajJ  THE  QPHUOH  OF  THK   COuYT. 

inus  Swnld  I  Oder,   defendant*  prayed   aa  appeal  from  a 
Judgment   entered  ogriru  t  him  In  a  first  claae  case   In  the  Municipal 
Court  of  Chicago*   confirming  a  judgment  by  confession  In  faror  of 
lkan  flerger,  plaintiff*  and   against   uiw*    for  %  3*338*     The   case 
was  tried  before   the  court*  with  a  jury* 

The  statement   of  claim  and   cognovit  allege   that  the   claim 
la  for  money  due  upon  a  certain  promissory  note,    executed  by  defend- 
ant*   in  the  sua  of  #2,»0c,   dated   XJeeember  4,   1922,  payable  on 
demand   to   the  order  of    Sanson  A   Houaei  that   it  w;hb   Indorse/    for 
value  received   before  maturity   to  J.  Row  in  Anderson*   and  by  him  for 
value   received    indorsee* »   sold  and    delivered   before  maturity  to 
plaint Iff i   that  plaintiff  is   the   legal  holder    in  due  course  of    the 
same  and    that   there   is  due  upon  the  note  in  principal*    interest  and 
attorneys1    fees  the  sum  of  £3*283.     defendant  filed   his  motion  to 
vacate  and   set  aside  the  judgment*   and    in  support  of    the  same   filed 
a   sworn  petition   in  which  he   stated    (inter  alia)    that  he  did  not 
execute  or  deliver  the  note   in  question*   that  ho  did  not  owe  ; wan son 
k  House  $2, SOU  on  December  4*  192:  ,  or  any  other  date*  and  that  he 
did   not  authorise  anyone    to   execute   the   enld  note   for  him.     There- 
upon the  Judgment  was  opener  and   le^ve  «■■  granted  defendant  to 
appear  and  defend,   the  petition  to   st«nd    «s  his    t£$ idavit  of  merits. 
Plaintiff's  theory  of  fact  Is*   in  part,   thst   there  was  a  written 
contract  for   the  exchange  of   real   estate  entered    Into  on  November  7» 
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192;:,  between  one  J*  dwln  Anderson  and  def endant  |  thnt  vanuon 
&   House,  the  payees  of  the  note,  who  were  real  estate  brokers,  had 
brought  the  parties  to  the  contract  together}  that  the  deal  was 
never  oonsuanr.ateo  because  defendant  refused  to  perform  his  part  of 
the  contra  oil  that  the  contract  contained  the  following  clauses* 
"Each  of  said  parties  hare  executed  a  note  for  $2500 ,00,  payable 
to  Swansea  ft  Mouse,  to  be  held  for  the  mutual  benefit  of  the  parties 
and  to  insure  good  faith*   If  either  of  said  parties  refuse  to  pro- 
ceed with  this  agreement,  the  other  shall  on  demand  receive  the  note 
of  party  so  refusing  from  wanson  &  iouse,  and  shall  bs  entitled  to 
collect  the  same  as  liquidated  damages  fo   the  breach  of  this  con- 
tract f"   "It  is  Further  Mutually  Agreed,  That  brokerage  fees  or 
commissions  shall  be  paid  to  wanson  &  House  $2500. ao  by  the  respective 
parties  hereto  as  heretofore  agreed  between  them  and  said  broker," 
and  that  the  note  of  defendant  wno  given  in  accordance  with  the  re- 
quirement of  the  escrow  clause*   t  the  time  thr-t  plaintiff  claims 
to  have  received  the  note,  it  bore,  on  the  reverse  side*  the  following 
indorsements'  "Pay  to  the  order  of  J*  id  win  Anderson  without  re- 
couree  wanson  and  House  Pay  to  the  order  of  i  lkan  Berger  without 
recourse  J*  'dwln  Anderson.*   wanson,  a  witness  for  plaintiff  and 
a  member  of  the  firm  of  wanson  I  House,  test  if  led  that  when  the  deal 
was  not  consummated  he  indorsed  the  note  to  J*  Sdwin  nderaon  and  gave 
it  to  him,  and  that  Anderson  thereupon  gave  it  back  to  him  "for  my 
commission  which  I  was  entitled  to  in  the  deall"  that  he  thereupon 
cancelled  a  note  of  Anderson  for  &2,5CO  which  he  heldf  that  he  (wanson) 
kept  the  note  of  defendant  for  some  time  and  thnt  as  hw  owed  a  large 
bill  to  plaintiff,  his  lawyer,  who  wis  pressing  him  for  the  money,  he 
finally  told  plaintiff  that  he  had  the  note  and  would  give  it  to  him 
in  payment  of  the  bill,  and  that  he  then  signed  the  note,  indorsed 
it  and  gave  it  to  Berger*" 
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It  wr.e  the  theory  of  plaintiff  that  the  alleged  note  of 
defendant  was  given  to  wansson  A  Houee  in  accordance  with  the 
escrow  clause  in  the  alleged  contract  between  nderson  and  defendant* 
and  wanson,  in  his  testimony,  Justified  hie  delivery  of  the  note  to 
nderson  upon  the  ground  chat  the  escrow  clause  empowered  him   to  do 
so  when  defendant  refuued  to  consummate  the  deal.  There  is  no  evi- 
denoe  that  Anderson  was  ready*  able  and  willing  to  go  on  with  the 
contract  or  thnt  a  forfeiture  of  the  contract  was  ever  declared  by 
him   or  anyone  acting  for  his,  and  there  is  no  proof  that  defendant 
wilfully  and  without  any  legal  Justification  refused  to  go  on  with 
the  contract*  The  undisputed  evidence  is  that  defendant  refused  to 
exchange  properties  with  nderson  on  th?  ground  that  he  hud  dis- 
covered that  fraudulent  Misrepresentations  had  boon  mat*   to  hist  con- 
cerning the  leases  upon  the  Anderson  property*  If  it  be  assumed 
that  defendant  signed  the  note  and  also  signed  the  contract*  and  in 
Its  present  form*  nevertheless*  it  could  not  be  reasonably  argued 
that  merely  because  defendant  refused  to  eonauauaate  the-  deal  con- 
templated by  the  contract*  and  regardless  of  the  nature  of  the 
reasons  he  assigned  for  so  doing*  that  :<  wans  on  was  given  the  arbitrary 
power  by  the  escrow  clause  to  indorse  the  nots  and  deliver  it  to 
Anderson  and  that  the  latter  thereby  acquired  full  right  and  title 
to  the  same*   We  are  satisfied*  from  the  facts  and  clroumstanoes 
in  the  case,  that  the  negotiation  of  the  note  by  Swsnson  was  entirely 
unwarranted  and  was  such  a  breach  of  fpith  as  amounted  to  a  fraud 
upon  defendant*   That  the  negotiating  of  the  note  by  nwanson  amounted 
to  a  fraud  upon  defendant  Is  not  seriously  questioned  by  plaintiff. 
In  fact*  during  the  examination  of  Swansea*  plaintiff,  a  lawyer,  Trho 
was  represented  In  the  trial  by  counsel*  arose  and  stated  to  the 
court  that  "either  Mr*  wanson  or   somebody  committed  a  frpud,"  but 
that  hs  was  an  innocent  purchaser  of  the  note.   efendant  testified 
that  he  never  signed  or  delivered  the  note  In  question,  and,  while 
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plaintiff    introcuoed   evidence    to   the   contrary,    it  taunt  be  noted 
that   the   escrow  clause  etatea   that  "each  of   s&id  puitiee  have 
executed   a  note  for  f2SvC«0G*  payable   to     wanson  A  House."   and    the 
note   sued   upon   is  dat*v  Itcembur  4,  192    #  while   the   contract  is 
dated  ^ovt-mber  7,  1922.     Swanson  testified   thnt  defendant  signed 
the  note  and   uc-livered    it   to  him  on  1  ec«mb*r  4*  1922,  hut   in  another 
part  of  his  testimony  he   stated    that  he   receive.,    it  hack  fro*  /Jacerson 
two  or  three  weeks  after   the  unking;  of    the  contract*        Plaintiff's 
statement  of  cl&im  states   that*  for  value   xeofeived,   t  nderpon   sold 
and   delivered  to  aim*   before  a&turity»   the  note*     Anderson  was  not 
produced   as  a  witness*       Both  plaintiff  and     wanson  test  if  iec    that 
the  note  w&e   sold  and  d slivered   to  plaintiff  by     wanson  in  payment  of 
a  bill   thnt  plaintiff  had  against     wanson  for  legal  services*   It   is 
significant  th  i  while    .wsnson  testified    thr.t   .-mderson  gave  him  hack 
the  note  on   account  of  coamisisions  due     wanoon  &   House *   that  ^'wdereon 
did  not  Indorse  the  note  back  to   /  wan son  I  House  ana  the  lattei   die 
not   indorse   the  note  to  plaintiff,  but     nderson,  who  had  no  business 
dealings  with  plaintiff*   indorsed  the  note  to  th*  latter* 

Section  59  of   the  Negotiable   Instruments  Act  provides 
that  eynrj  holder   of  a  negotiable  instrument   is  prima  faol*  to  be 
deemed  a  holder   in  due  course*   but    th-  t  when  it  is  shown  that  the 
titl*  of  ^ny  person  who  has  negotiated   the   in at rumen t  was  defective* 
the  burden  is  on   the  holder   to  prove    that  he  ox   some  other  person 
under  whom  he  claims  acquired   th*   title  as  a  holder   in  due  co-urge* 
and    Action  52  provides  th'  t  a  holder   in  due  course  is  one  who  has 
taken  the   instrument  in  good   faith  am;  for  value  and   who  at   the  time 
it  res  negotiated   to  hiw  had  no  notice  of  rny  infirmity  in  the 
Instrument  or  defect   in  the   title  of   the  person  negotiating  it* 

Ifcfendant  eontends  that  plaintiff  is  not  l  holder  in  due  course  of  th* 
note*     Plaintiff  contend?  that  defendant  cannot  raise  this  question 
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for  the  renson   th^t  by  the  rules  of  the  Municipal  Court   of   Chicago 
all  materiel  allegations   In  the  statement  of  claim  not  apecif  lc«.lly 
denied   by  defendant   In  his   affidavit   of  merits   stand   r.dmitted  and 
Mint  plaintiff   In  hie    -ff ldavit  of   claim  alleged   th  t  fvr  value 
received   the  note  Ml   Indorsed,   eold  and  delivered   to    plaintiff  by 
/nderson  before   the  maturity  of  the  note  and   that  plaintiff   is  the 
legal  holder    in  due  course  of   the   sunn*   that  defendant  til   not  make 
any  denial  of   these  material  allegations  in  his    affidavit  of  merits 
and   that   therefore  these  allegations  st-nd   cdaltteri  by  defendant. 
It   la  ■   sufficient   answer  \a  thin  contention  to  ey  th  t  ^oth  parties 
tried   the   osae  upon   the   theory  that  Um  quest  ion  as  to  whether  or  not 
plaintiff  was   a   holder  in  du?   couree,  w?s  an  issue    in   the   c  uee» 
Plaintiff   introduced   evidence  to  prove  he  was  a  holder  in  due   course 
and   he  insisted   thst   the   trial  court  should  allow  the  parties    to  go 
into  this  question  fully*       Counsel  for  plain  Mff  stated   to  the  court 
that  defendant.   In  hie  affidavit  of  merits,  had   stated   that  plaintiff 
was  not  a  bona  fide  purchaser  and    therefor©  plaintiff  had  a  right  to 
go  fully  Into  the  circumstances  under  which  hs  became  the  holder  of 
the  note,  and   the   trial  court  allowed   him  to  do  so.       t   one  stage  of 
the   trial  the  court  stated    th- 1  both  sides  hatf  gone  into  the   entire 
transaction  to  suoh  an  extent   tbnt  he  was  of  the  opinion  thnt   it  would 
bo  well   to  have  the  whole  transaction  gone  into*  to  which  plaintiff 
responded,  "as  a  natter  of  fairness  to  all  parties  here*     Counsel  for 
plaintiff  in<\  defendant  both  expressed   satisfaction  with  this  pocition 
of  the  court.     Under   the  record  plaintiff   is  in  no  position  to  urgs 
his  present  contention* 

We  have  considered  with  prest  care  all   the   facte  nnd   circum- 
etanoee  bearing  upon  the  enaction  as  to  whether  or  not  plaintiff  was  a 
holder  in  due  course  of  the  note  and  «?e  art   satisfied   that  the  weight 
of   the  evidence   suatelns  the  contention  of  defendant   that  he  was  not* 
As  this   cans  may  be  tried  again  we  refrain  from  ntating  and   commenting 
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upon  the  facta  and  clrcumataneea   that  hare  forced  up  to  this  con- 
clusion *- 

•  are  alao  satisfied    thrt  there   is  serlt   in  the   contention 
of  defendant   th»t  he  was  denied  a  fair   trial  by  prejudicial  conduct 
of   the   trial  court  and    plaintiff,     lurlnp:   the  examination   in  chief 
of  defendant,   counsel   for  plaintiff    objected   to  a  certain  question  on 
the  ground   th* t  it  we  lending   in  form,   to  which  abjection  the   court 
replied  J     *   all,  he   l*n*t   *s   intelligent   as  th#  others ,  and  we  will 
hare  to  allow  something  for   th*t.*      I^ter   in   the   tame  examination 
counael  for  plaintiff  motec'    that   certain  evidence  he  etricken  ae  not 
the  beet   evidence,   to  which  fcfcl   court  replied*     *I   tell  you,    I   want 
to  allow  him  the  latitude,     this   fellow  doesn't   seems   to  have  the 
intelligent  —  doesn't   sees  to  hare  the   Intelligence  that  jour  wit- 
nesses ••sued    to  hare,   and   —  V.r#  \  erhoeven   (counsel  for  defendant )i 
I   object  to   the  remarks  of   the   court «     Th*?  Court*       hnt  resmrks 
did   1  make?     That  he  hasn't  the   intelligence  of  the  other*?   If  you 
think  ho  has,  go  ahead*      I  will   hold  you  to  the  rules  of  evidence* 
Kr«  Verhoeven*     How,  then,   I  I  e~ire  to  take  exception  to  the  remarks 
of   the  court."     During  the   examination  of    -'wanson  plaintiff   arose  and 
said i     *as  a  matter  of  fairness  to  all  parties  here,   1   am  *.n  of t leer 
of   this  Court*     Hs  said   thnt   there  was  a  settlement  made  here  by  the 
defendant,  and   th^t  he  didn't  ei{n  the  note.     Counsel  ha*=  opened   the 
door  *ind   I  want  everything  fone  into*     I  is  u  innocent  p«irty  here, 
and.   either  ¥r«     Sanson   or   somebody  committed   a  fraud.      I  wsnt  the  Court 
to  t*ke  cognisance  of   the  testlmoc     here,  and   ft   into   the  matter  fully. 
I  don't  know  who  it   is,   cither     wen a on  or  Poder,  hut  7  am  an   innocent 
purchaser   of   this   inrrrumert,  your  Honor.     The  Courtt     Bay,   counsel, 
this  is  wholly   improper*     Mr.  Verhoeven*     I   aak  for  a  mistrial,  if 
the  Court  please.   *  *  *    »r.  lergert     I  as  the  plaintiff.     The  Court i 
low  listen*  you  have   couusal  here,  and   the  statement  by  the  plaintiff, 
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*ho  is  a  lawyer,  may  be  disregarded*  gentlemen.  I>n  this  counsel  — 
we  tfonH  want  you  to  make  speeches  at  this  hearing*  You  can  testify 
if  you  want  to** 

-o  are  sfifcisiiec   Nsns  Ju.tice  requires  a  retrial  of  this 
case.     The  judgment   of   the  Municipal     ourt  of  Chicago  is  rewerseo 
end    the  c&uee   is  ran&aeieo  for  a  new   trial* 

Vk\  .Jiii  BOMHtts 


Oridley  ana  Barnes  •  JJ.»   concur* 
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Appellee* 

T. 


A.  H.   0KKB1&    and    ISAAC     ARD, 
ppeilants. 


APPEAL  flRQB  MOBICIPAL 
COURT  07  CHICAGO, 

259I.A.  630v 


MP.  F8K8ILII0   JUSTICE    '^HLAJf  J20.IVSBEJS  THS  OPIJUOB  OF   THi  COIT.  T. 

The  appellants  appeal  frost  a  judgment  entered  against  than 
In  the  Municipal  Court  of  Chicago  on  a  trial  without  a  jury.     The 
action  una   in  debt  ane    arotte  out  of  a  replevin  bono   signed  by 
appellant  Oerbsr  as  principal  and   appellant  Ward  as   nurety.     From 
the   statement  of  claim  it  appears  th  t  Gerber  sued  out  of  the   said 
court  a  <&rit  of   replevin  against   the  City  of  Chicago  et  al.   for  the 
recovery  of   certain  goodsf  th*t  appellee  %an,  former  bailiff  of 
s».id   court,  under   the      rit,  replevied  and  made  delivery  of   the  goods 
and  chattels  to  e   id  G-  rber;  that  on  July  50*  1925,   the   said   court 
adjudged   thnt  Berber   should   take  nothing  by  hip  writ,  that  the 
property   in   the   «&id   goods  was   in  the  City  of  Chicago  et  al.  and 
thut  Gerber  should   return  the  goods*   to  themj   that  Oerber  did  not 
&ake  a  return  of   the  goods  or  any  p^rt  thereof,   but   has  refused 
and    still  refuses   so  to  do*  In   the  affidavit   of  merits  of  Oerber 

he   st*tea  thfct  on  October  2,  19*4,    in   mM   replevin  ease,  his  writ 
of  replevin  w?is   sustained  by  the  court   and   th-t  an  order   to   that 
effect  was  entered  by  the   court,  that  the   court  w»s  without  Juris- 
diction  to  enter   the  order  of  July  30,  1925,  and   th  t   the  order  was 
therefore  null  and  void   and   of  no   effect.     The  affidavit  of  merits 
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of  appellant  Haji  Is  to  the  same  effect. 

The  major  contention  of  appellants  Is  that  "the  finding 
of  October  2,  1924,  was  the.  only  legal,  valid  and  subsisting  order,* 
and  that  the  court  was  without  Jurisdiction  to  enter  the  order  of 
July  30,  19-5,  and  therefore  the  plaint  if f  in  the  replevin  suit 
prosecuted  hie  suit  successfully  and  appellants  «ere  absolved  from 
the  bond.   *•  find  no  merit  in  this  contention*  Par,  505,  h.  37, 
Cahill«s  111.  Rev  tat.,  1929  (p.  891),  provides  that  "every  Judg- 
ment, order  or  decree  of  said  (Municipal)  court  final  in  its  nature 
shall  he  subject  to  be  vaoatedg  set  aside  or  modified  in  the  same 
manner  and  to  the  same  extent  as  a  Judgment,  order  or  decree  of  a 
Circuit  Court  during  the  term  at  which  the  same  was  rendered  in  such 
Circuit  Courtf  provided*  a  motion  to  vacate,  set  aside  or  modify  the 
same  he  entered  in  said  Municipal  Court  within  thirty  days  after  the 
entry  of  such  Judgment,  order  or  decree."  The  record  in  the  replevin 
suit  shows  that  on  October  31,  MM*  a  motion  to  vacate  the  Judgment 
of  October  2,  19«:4»  was  filed  by  the  defendants  in  that  suit  and  that 
the  hearing  of  said  motion  ■*£•  postponed  until  ov-mber  19*  1924 1 
that  the  hearing  of  the  motion  was  postponed  a  number  of  times}  that 
on  April  24,  1923,  it  was  continued  generally,  by  agreement |  that  on 
July  tt|  1925,  the  defendants  in  that  case  served  notice  upon  the 
plaintiff  (Oerber)  that  on  July  30,  1925t  they  would  oall  up  for 
hearing  the  motion  to  vacate  and  that  on  July  3  •  1925,  the  court 
vacated  and  set  aelde  the  judgment  order  of  vetober  £#  19^4,  and 
entered  a  Judgment, in  the  usual  form,  for  the  defendants  in  said 
suit.   It  further  appears  that  on  tar  oh  I If  192i#  Oerber  filed,  in 
the  replevin  ault#  a  sworn  petition  in  which  he  prayed  the  court  to 
expunge  from  its  records  the  order  of  July  30,  1926,  on  the  ground  that 
the  Judgment  of  Oeteber  2,  1924 ,  wns  the  only  valid  judgment  in  the 
ease  and  that  no  writ  of  error  or  appeal  hud  been  prosecuted  from 
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the  same.     In  the  petition  ht    stated   tint  on  July  30,  1925*  he 
was  confined   In   the  Fort  Lea  ▼•worth  penitentiary  and  had  no 
knowledge  or   Information  of   the    court  proceedings  held   on  that 
date*     On  -pril  SO.  1926,   thle  notion  of  Oerber  was  denied.  The 
notion   to  vacate  the  ord«r  of  October  2,  1924,  waa  filed  within 
thirty  days  after  the   entry  of   said   judgment  and    the  mere  feet 
that  the   Bald  motion  was  not  determiner;    until  July  3<  ,   1925*   did 
not   In  any  way  deprive  the   court  of  Juried  lot  ion   to  determine  the 
eald  motion  on  the  last  mentioned   date.      It  has  been  frequently 
held   In  this   state  M  to  courts  that  have   regular  terms   that  motions 
which  are  undieposed  of  at  the  end  of   the   term  are   continued    from 
term  to   tern  by  operation  of  lav?  without  a  formal  entry  by  the  court. 
In  fact,   the  statute   (Par*  102,  Ch.  37,     Rhill's  111.     ev.     tat., 
1929,  p.  839)   so  provides.      (See  also  The  People  v.  Hoonap,  276  111. 
430,  437|     Miller  v.   Miller,,  219   IU.   *pp.   212.)       Tille   it    is  true 
that  the  Municipal     ourt  has  no  stated  terns  of  court,  a  period  of 
thirty  days  is  substituted  by  the  Municipal  Court    «ot  in  which  a 
party  nay  novo   to  vaeate  a  judgment,  and  where  this  procedure  is 
followed  the  Judgment  does  not  becone  final  until  the  natter  is 
disposed  of.      (See  hosklnn  v.     outhern  J  elflc  w0*«   243   111*  320 J 
Orubb  v.  Kllan*   249   111*  454,   440*)      Par.   407,   Oh*   37,    Cahlll'a   111. 
Rev.     tat.,  1929   (p.  S69),  provides  that  ,lthe   prr.ctlee   in  the 
municipal  court  shall  be  the  sane,  as  n*&t  as  may  be,  as  that  which 
may  from  tine  to  tine  be  prescribed  by  law  for   similar  suits  or   pro- 
ceedings in  oireuit  courts." 

"The  appellants   contend  that  the  plaintiff   in   the  original 
suit  prosecuted  his  suit  to  effeot  and  without  delay  and  th»t  the 
appellant   *ard,  the   surety,  was    thereby  released  from  the  oond.  This 
contention   Is  necessarily  based  upon  the   assumption  th<  I  the  judgment 
order  of  October  2,  1924,  was  final  so  far  ae  the  surety,     ard,  was 
concerned.     There   is  no  merit   in  this  contention.     ?*e  appeal  bond 
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waa  conditioned   to  the  effect  that  if  the  appellant  did  not  proaecuto 
hie  appeal   to  effect,   and  oak*  hie  plea  gooc' *   the   surety  was  to  be 
liable. 

"the  worda  of   the  recogniaanoe,  taken  in  their   established 
popular  Meaning*  are  clear  and   unambiguous,     the  bond  was   broken* 
if  the  appellant  did  not   prosecute  his  appeal  to  effect*   and  wake 
his  plea  good.       The  word  pice*   as  used*   is  obviously  oooi^ensurate 
with  the  tern  defense!   in  converting   the  negative  stipulation  into 
its  correspondent   ;;f£  inactive,    it  necessarily  comprises   this 
posit ion |   that  the  a&pellant  stall  effectually   prosecute  his 
appeal.      In  other  worda*    that  at  the  final  termination  of  the 
controversy  between  the)  parties*  he  shall  he  successful  In  his 
defease)   -  not   that  st   some  period   of  the  contest*  he  shall 
obtain  a  judgment,  erroneously  and  against   the  merits  of  his  case* 
which  sh&ll  appear  to  be  final*   in  the  strlot  sense  of  the  term* 
but   that  ultimately  his  defense   shall  be   crowned  with  success*   *   '*   * 

A  recognisance  suspended  on  the  condition*   that  the 
appellant   should  prosecute  hie   suit   to  a  temporary  effect*  and 
that,  no  some  period   of  the   cnuee,   he   should  erroneously  obtain 
a  final  judgment  in  his  favor*  Usnt  *aulc   not  be  the  ultimate 
termination  of   it*  would  almost   seem  ludicrous.       *   *   *  And  that 
a  judgment  rendered   for  the  appellant*  and  afterwards  set  aside 
for  error  because   It  never  ought  to  have  been  rendered i     that 
this  nullity  in  lam*  which  was  always  unjust,  and  against  the 
merits  of  the  case,   should  be  followed  up,  by  » tripling  the 
injured  plaintiff  of  his  security*  ane  giving  an  Important 
benefit  to  the  appellant*  is  peouliarly  unfounded*     Kot  leas 
strange  do«s  it  appear*   tht. t  a  recognisance   to  secure  the  plain- 
tiff his  costs*   should  be  suspended,  by  the  parties*  on  an  event* 
to  happen  intfte  mM«E  o£  fthelr,  controversy,1     and  not  at  its 
termination*"     (Lookwood  v»  Jones,  7  Conn*  431*) 

The  replevin  suit  was  not  ultimately  and  finally  determined  until  the 

entry  *f  the  judgment  order  on  July  30*  1925.     (See  Booking  v. 

outhern  Pacific  Go.  and  Qrubb  v.  Milan*   supra* )         There  is  no 

merit  in  the  argument   of  the  appellants  that     ard,  the  surety*  was 

prejudiced  by  the  delay  in  passing  upon   the  notion  to  vacate.     He 

was  a  brother-in-law  of  Oerber  and   his  act  in  signing   the  bond  was  a 

voluntary  one  and*  as  was  said   in  Lockwood  v.  Jones*   supra,   it  would 

seem  ludicrous   that  a  recognizance   should  be  suspended  merely  because 

at   soffie  period  of  a  cause  the  principal  to  the  same   should   erroneously 

obtain  a  final  judgment   in  his  favor.     The  goods  in  question  had  been 

stolen  from  a  railroad   oar  and   it  appears  that  when  the  writ  of 

replevin  was  issued,  under  the  order  of  October  2*  1924*  it  was  Ward* 

not  derber*  who  took  possession  of  the  same.     It  is  difficult  to  eon- 
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slder   seriously  the   argument   of   counsel  for  the  appellants  that  it 
would  be  hi  faly  inequitable   to  hold  ward  on    (he  bond.     It   la  without 
the   slightest  merit   In  view  of  all   the   fncts  and  circuit. tancee  In 
this  case. 

The  appellants  contend  that   the  jucgment   should  be  reversed 
for   the  reason   that   "plaintiff  offeree'   no   competent  testimony  as  to 
the  value  of  the  mereh *ndise  replevied •*       e  find  no  merit   in  this 
contention. 

The  appellant s  content*  that  the  finding  is  against  the 
great  weight  of  the  evidence*     This  contention   is  based  upvB   the 
assumption  that  the  evidence  in  the   cape   establishes  conclusively 
that  the  court  was  without   jurisdiction   to  enter  the  order  of  July 
30*  1925*       hat  we  have  heretofore  esid   as  to  the  first  contention 
of   the  appellants  disposes  of   the   Instant  one* 

The  judgment  of  the  liunicipel  Court  of  Chlopge   Is  a  just 
one  and   it   should  be  and   It  is  affirmed* 

JSMmVmm 

Grid  ley  and  Barnes,  JJ..  concur* 
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IBs  .   HUH  ELUBO   JUST  105     'iCAJUJUT   ;  i.   THS  OJPIK01I  OF  Th*£  cou    .. 

Lens,  liaohn,  plaintiff ,  sued   -  tto  .Frerk*  and   Met*  Frerks, 
hi  a  wife*  defendants,   in  an  action  of  •***«     There  wan  a  trial 
before  the   court*   *ith  a  jury,   and   »t   MM  conclusion  of  plaint Hi's 
ericenoe  the  court  directed   the  Jury  to  find   defendants  not  guilty. 
Judgment  was  entered  on   the  wercUtt  and   pis  in.  iff  has  sued   out 
this  vsrit  of   error* 

The  declaration  coneieter    of  four   counts.     The  first 
alleged ,    in  substance,   thr-.t  defendants  breached    thtir  cuty  to 
provide  for  plaintiff  a  rer«6©nably  e*ife  place  in  which  to  work* 
The  second  alleged    that  defendants  breached   their  uu&y  to  refrain 
f ro»  ordering  plaintiff   to  do  anything  dangerous  to   the  life  of 
plaintiff*  by  ordering  plaintiff  to  burn  a  ?m  of  grease*     The 
third   alleged   th- t  defendants  breached  their  duty  to  provide  plain- 
tiff with  reasonably   safe   tools  and  appliansee  for  use   in  her  work. 
The  fourth  alleged  th  t  defendants  breachee    their  duty  to  refrain 
fro»  ordering  plaintiff   to  do  anything  dangerous  to  plaintiff *e 
life  by  ordering  Mi  directing  plaintiff   to  burn  a  pan  of  grease 

in  a  furnace* 

Plftintiff  was  twenty-eight  yenre  old  and   seb  born  In 
Austria*       he  left  that  country  when  she  was  fourteen  years  of  &ge 
and  went   to  Canada*         hen  she  was  sixteen  ywx&  of  age  she  started 
to  work*       hen  she  was  twenty  she  did  general  housework,  whioh 
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included  aooking*     3he  followed   this  lino  of  work  In  Canada  until 
•he  was  ty.enty-f our  years   of  age   and   she   then  came   to  the   United 

iete»t   where   she   continued    to  follow   the    same  lino  of  vork  until 
the    time  of   the  &e:id«nt.      In  her  -work  oho  had  used   ooal,  gas 
find   electric   stores,   and  had   cooked   on  all   of   these.        onetime   in 

ugust,    Iftii   she  «M  hired  "by  defendant  krs*   Frerke  to  do  general 
housework  find   cocking    in   the  home  of  «iefend&nts»     The  family  con- 
sisted of  Mr*  and  Mrs*   Frerke  end  four   children*       In  the  basement 
of   the  home   there  whs  a  furnace  for  heating  the  premises.     Plain- 
tiff testified   thot  when  she  went   to  werk  she  had  &   talk  with  Mrs. 
Frerke  about   the  disposition  of    the  garbage  MM    th;it   the  latter 
told  her   that  they  burned   everything  apt   that   "they  put   it   in 
papers  and  put   it   in  the  furnace"  and   th.  t   if   there   mm  not  a  fire 
in  the  furnace  when  plaintiff   had  garbage   to  dispose  of,   she  should 
make  ones    th  t   she  inquired   of  Mrs*  Frerke  whet  she   should  do  with 
the  grease  and   th  t  Mrs*  frerke   told  her  to  dispose  of  it  in  the 
e*me  way.        Plaintiff   further   testified    that  there  was  a  basket  to 
held   the  garbage   and   th«.t  it  was  her   custom  to  put  garbage,   includ- 
ing fats  and  gresse,   into  papers  and  put  it   in   this  basket  until  it 
was  full  and   fefcmt  she  would    then   tak«   the  garbage  in  the  basket  down 
to   the  h'isemeat   and   throw    it    in  the   furnace,  and  that   she  followed 
this  practice  for   two  months  prior  to  the  accident*  which  occurred 
on  Sforember  26,  1*25,   ft  7t5C  a*  m«     Plaintiff    further  testified 
that   the  cay  before  the    accident   "there  *as  some  gresse   there"   and 
Irs*   Srerkc   told  her  not    to  put   i*    in   the  eink  aj   it  vvoulo   clog  it, 
and  to  "throw   it    in  the   furnace*"     Plaintiff    further  testified   that 
she  had  before   that  time   taken  grease   "and   put   it   in  a  paper  and 
roll  the  p  per   up  and  put  it   in   the  basket*     And  1   threw  that  in 
the   furnace,   end   that  would  burn."     Plaintiff   fu  fcher   t   stifled  that 
on  the  morning  of   the  accident   she  found  |J»fct   ihe  grease  which 
she  had   left   in  the  pan  the  night  before  had  not  hardened  and 
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was    "oily,"    and   that    uhe    too-u    tae  pan   and  opened   the    furnace  door 
and   aa   the  was   about   to   throw   the  great*  in   *it  all   cane  out  and 
qaugh;  me    the   flames.*     Plaint! it  wae   seriously  burned.      3he 
etated   that  she  had  thrown  greas*  ix*   the   furnace  prior  to  the 
day  of  the  accident  and  that   it  had  burned   and    that   iron  her 
experience   in    thift  regard   she  knew  that   it   would  burn.      iJ'rcra  her 
whole  testimony  it   is   cl    ar  that   she  had  burned  grease  in   the 
furnace  for  two  months  prior   to    the  accident. 

Plaintiff  has   seen   fit  to   cite  aany  cases   that   t.«ar  upon 
the   question   of  the  duties   of  a  master   towards  his   servant.      The 
principles  of  law   that  apply   to    the   instant   ease  are  well   established. 
The   sole  question,  however,   is,   In   the  light  of  the  law  bearing  upon 
the  subject,   did   the   plaintiff  make  out  a  prl^a  iVqic   easeV     She 
had  been  a   cook   for   eignt   years,   and   while   it   is   true   that   she   first 
stated  that   she     id  not   know   that  grease  would  bum,  nevertheless, 
this  testimony  was  palpably  false  and  her   subsequent   ^d&i anions 
that   she  had  burned  grease  prior   to    the  date  of   the  aooident   and  knew 
that   it  would  burn,   entirely  negatived  her   first   statement,     bo  other 
reasonable   conclusion  can  be  drawn   from  her  whole   testimony  taan   tfetti 
she  knew  that  it  would  burn.      It   would  be  against   coaason  sense  and 
every-day  experience  to  believe  that   a  coojk  with  eiijht  years'   experi- 
ence wowld  not  know  that  grease  and   fats  would  burn.      Wrapping 
garbage  in  paper  and  burning  it   in  a  furnace   is  now  a  common  way  of 
disposing  of  it.      for   over   two  jnontnc  plaintiff  had   disposed  of  ths 
garbage,  which   included  fate  and     rease,  in    this  manner,    and  there  is 
nothing  in  her   testimony  to  indicate  that   she  experienced   any  danger 
in   eo  doing.     Mrs.   Frerks  had  told  her  that  before   she   threw  the 
garbage  in   the   furnace   she   should  wrap  it   In   paper,   and    that   she   should 
follow  the   same  practice  as   to  grease,   but  on   the  morning  of  the 
accident   she   coose  to   disregard  are.   S'rerks '   instructions  sal   she  was 
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attemptinr?  t«  t.hro~    "oily  grease,"    that  was   oonlalnec:    In  an  open 
pen,   Into   the  furnace  vhcm  she  *as  burned. 

Under   the  facte   of  this  case  and  under   the  principles 
of  Ian  scoYernln^  the  saae  the  ti  ial  court  old  not  err  in  in- 
structing the   Jury   to  ftn4   for   (t f encantB.        the  judgment  of   the 
Superior  Court  of  Cook    -ouniy  is  affirmed. 

tarwrnem* 

Grid  ley  road  Bnrnes,  J  J.,    concur « 
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Occr  :  ubin,  plaintiff,   sued  Louie  Kaplan  rnd  Jacob 
Kaplan,  defendants,   in  the  kuaicipal     ourt  of  Chicago  in  an 
action  of   the  first  class*       There  wa«  a  trial  before  the  court, 
with  a  Jury,  and  a  vardlot  waa  returned   In  favor  of  plaintiff  in 
the  sun  of  $31^*97*       Judgment  «aa  entered  on  the  verdict  and 
this  appeal  followed*     on  a  former   trial  of  this  oa«*e  there  was 
a  verdiot  returned   in  favor  of  plaintiff   in  the   sun  of  *1,200 
and  Judgment  was  entered  on  the  rerdiet*     On  en  appeal  to  this 
oourt  the  Judgment  ens  reversed  and  the  cause  remanded  on  the 
ground  that  the  trial  oourt  erred   in  excluding  from  the  consid- 
eration of  the  Jury  certain  testimony  offered  by  defendants. 
Plaintiff* s  claim  was  based  upon  a  written  contract  between  the 
parties   in  which  defendants  agreed   to  keen  and   save  harmless  plain- 
tiff from  any  loss  occasioned  by  him  on  account  of  th*  expenditure 
of  moneys  in  making  alterations   to   certain  store  premises  bb  provided 
for   in  a  leaas  entered    tnuo  between  plaintiff  and  one  Jacob  Greenman* 

The  sole   contention  of  d,;feaU*nts  is  that   counsel  for 
plaintiff,   in  his  closing  argument   to  the  Jury,  made  certain  unfair 
and  prejudicial  statements*     One  of   the   items  claimed  by  plaintiff 
in  his  statement  of  claim  was  for  glass  purchased  from  Hooker  • 
Company,  in  the  amount  of  Ms*«  and  another  one  w*s  far  mosaic  ana 
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til*  work,  amounting   to  $£50*     Defendants  claim*   and  with  juotifloa* 
tloii,   that   tnere  was   ac  proof   to  eustain  these  two  items*     inuring 
the   closing  argument   of  counsel  for  plaintiff  he  made  the  following 
statement*:     *a'c  axe  not   to  be  allowed  for   the  mosaic     e  put   in  he- 
cause  we  coulun*  t  make  the  necessary  proof »"   and   *we  couldn't  make 
the  necesRp.ry  pruof   on  the  glass  because  we  couldn't  get   our  glass 
sen  here."      Counsel  tm  c.  fencants   ooj^cted   to  these  statements  and 
the  objection  «as  sustained.*     Plaintiff's  counsel   at  another  point 
attempted   to  make   staUuenta  of  a  similar  kind  and   the   oourt  sustained 
the   objection  made  to   lAem  and  stated  to  the  jury  thr.t  they  should  not 
allow  any  amount  for  mosaic  and   tile  work  or  glass*  and   counsel  for 
plaint  ill   thereupon  stated   to  the  jury  that  the  court  was  right   in  his 
statement  to  them*     Defendants  now   insist  that  because  of  the  afore- 
said statements  to  the  jury  by  counsel  for  plaintiff  the  judgment 
in  the  present   ease  should  be  reversed   and   the  cause  remanded  for  a 
new  trial*       e  find  nothing  in  the  verdict  of  the  jury  to  justify 
the  argument  that   they  were   improperly  swayed   in  maxing  up  their  ver- 
dict*     There  are  certain  other   items   in  the    st-tement  ox    claim  that 
were  clenrly  sustained  by   the   evidence*     These    items  are*   carpenter 
work  (bill   of  £•  Sickman),  *  672*97 1  plumbing  work  (hill  of  Joseph 
Gordon),  v75j   amount  paid  laborers  for   removing  dirt  and  debris*  v'30> 
amount  paid  JUdsle  Iron     arks  for  steel  beams*  I75|   total*     85?. 97. 
There  was  some  confusion  in   the  evidence  as   to  the  amount  paid  by 
plaintiff  for  labor*  and   this  fact  alone  could  account  for  the 
amount  of  the  verdict*  l>»72.97# 

Accordingly*  if  within  ten  days  plaintiff  files  in  this 
court  a  remittitur   of  #20*  the  judgment  will   be  affirmed  for  sS58*   97* 
defendants  to  pay  the  costs  of  the  appeali  otherwise  the  judgment  will 

be  reversed  and  the  cause  romanced* 
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Jeanette  R*  Feingold*    complainant,  filed   her  amended  bill 
for  dlYoroe  on  July  10#  1929*   against  Maurice  R.  J'eingold*  defend- 
ant*    The  defend ant »  on  July  29*  1929 .  filed   a  plea  of  ree  adjudicate* 
in  which  he  averred  that  he  had  filed  a  petition  for  divorce  in  the 
Court  of  Common  Pleas*   in   the  County  of  Tuso&raw&s*     tat*  of  Ohio* 
on  February  23*  192 9 1   th  t   service  me  procured   upon  the  complainant 
by  publication  and  that  on  Hay  20*  1929 ,   the  following  decree  was 
entered   in  th  t  court | 

"And  now  comep  the   said  plaintiff*  by  J.  M«  Richardson* 
attorney*  and  the   ri  fend -nt  having  been  leg  lly  summoned  by 
public-it  ion.  the   court  finds   that   the  defendant    is   in  default 
for  answer  or  demurrer   to  the  petition*    thereby  conf ending  the 
allegations  thereof  to  bo  true* 

The  Court  also  finds  that   the  plaintiff »  at  the  time  of 
filing  hie  petition  had  been  a  resident   of  the  state  of  Ohio 
for  one  year  next  prior  thereto*  and  wns  at  the  time  of  filing 
•aid   petition  and  for  at  le-at   thirty  days  immediately  preceding 
the   same*  a  bone-fide  resident   of   thle  county  of  Tuscarawas  and 
that  the  parties  hereto  were  married  on  the  13th  day  of  August* 
1913*  ae   In  said  petition  set  forth* 

The  Court  further  finds*  upon  the  evidence  adduced*  that 
the  defendant  has   been  guilty  of  gross  neglect  of  duty  and   extreme 
cruelty  and  by  reason   thereof  the  plaintiff   is  entitled   to  a 
divoroe  as  prayed  for*      It   is  therefore  orderec    and  adjudged  by 
the  Court*   that  the  marriage  contract  heretofore  existing  between 
the   s-iid  Maurice  R*  Kein.?old   and  Jeanette  I  •   Feingold  be  and  the 
same  is  hereby  dissolved  and  both  parties  are  released   from  the 
oblig   tions  of  the  same* 

The  said  child  not  being  within  the  jurisdiction  of  this 
court*   the   court  makes  no  tine  lag  as  to  its  custody. 

It   is  further   considered  and   it   is  ordereo    tart   the  s*id 
Jeanette  1«  ~7eln*;eld  he,   and   hereby   ie  diveite.:   of  *11  dower* 
and   other  righte  arising  and  growing  out  of  the  marriage  relation 
in  and   te  the  real  estate  and  personal  property  of  Maurice  R* 
Feingold  in  and  within  the   county  of  Tuscarawas  in  the  State  of 
Ohio* 


, 


VC1M 


dRQ^  •  *  XTMUVI 


Hid   b»bn»«*   ?«if   ^li**   i 


Electa*  I 

if©  «•!©▼!&  lot 


©.©w  *>•■•  i«4*  ft**  nol#eoll«r«9   ^©* 


,.■•.-,:-      '. ? ..'      ...  .  ■  ■;.     .     '■  i     • 
^cf  h©n©nrc 

\o  »«i*  9di   d*   .  **  i.ni«Zt  •* 

»*«;.»     1©  x**v 
X*  be, 

»«    J*k    ff  >4#»ll*©l 

M(#    Mi  »4©^  H     *H 


>ttg  O-^B 


«  Hi  -       ' 


%©  t< 
to 


■     URN  IQ    •'=  '  -      '.t'1  ' 

i   -jsaod  «  ,«»ac 

•  fclCX 

a#\fiT%   »/■■   ••!» 

*  ©i«©   ©if  J 
©**  b«Tlo»*ii>  x*©*©*  •<   •■©• 

«•*■©  ©4*  i©  toe; 

on  nitixM  iruov-   tri*   «.' 

»  ©♦-»• 

. 

•nV   nirf.a*   ©a©  «1    Ul©gai»¥ 


Zi   ic  further   considered  by  the     ourt   anc    it   1b 
ordered   that   the   said   plaintiff  p«y  the   costs  of  thla 
prosecution." 

To  the  plea  of  tec-  «djur  lca.ta,  the   complainant  filed   *  replication 

in  «hich  she  alleged  the  follow ingi 

"That  ehe  will  aver  and   prove  her  ante   bill   to  be  true, 
certain  and   sufficient  in   the  law  to  be  answered  untoi  and 
that   the  eald  pier  of   the  defendant   is  uncertain,  untrue  and 
insufficient   to  be  replied  unto  by  this  repliant f  that  in  truth 
and  in  fact  said  defendant*  fc&uriee  1-5 •    Feingold,  was  not  a 
resident  of  the     tate  of  Ohio  for  m%  least  one  year  prior  to 
the  <:3rc  day  of  February*  1929»  and  was  not  a  resident  of  the 

tate  of  Ohio  for  more  than  one  year  last  past  before   the 
filing  of  the  alleged  petition   set  forth  in  said  plea." 

Thereafter  the  issues  raised  by  the  plea  caste  on  for  trial  before 
the  chancellor.       By  stipulation  the  Ohio   statutes  relating  to 
diroree  were  placed    in  evidenod.     At   the  outset  of   the  hearing  the 
solicitor  for   complainant  made  the  following  statement  to  the 
chancellor i     "There   is  only  one  ieeue  before  this  court*     That  iao 
everything  is  Emitted  by  replication  except    th:t  this  man  was  a 
resident  of  the   rtate  of  Ohio  for  one  year,  as  provided  by  the 
statutes  of  Ohio.     That   is  the   only  issue  in  this  case."     The 
solicitor  further  stated   that  there  was  only  constructive  service 
in  the  Ohio  proceeding  and   th-.t   if  the   statement  of  Fcingold   in  his 
petition  that  he  was  a  resldmt   of  the     tate  of  Ohio  for  one  year 
prior   to  the  filing  of  the  petition  was  felse,  this  constituted  a 
fraud  upon  the  Ohio  court,  and   the   complainant   In  the  present  pro- 
ceeding night   treat  the  dearee  of   the  Ohio  court  as  a  nullity*     The 
defendant   in  the  present  proceeding  strenuously  contends  tin  t  unoer 
the   established  practice  the   complainant  by  replying  to  the  plea 
admitted   its  entire  sufficiency  and  merely  denied  the   truth  of  the 
plea,  bat  in  the  view  that  we  have   taken  of   this  appeal  we  deem  it 
entirely  unnecessary  to  pass  upon  this  contention,  tor  in  the   trial 
of   the   ia«ue  raised  oy  MM  plea  the  chancellor  adoptee    <*he   theory 
of   the  complainant* *  solicitor  and   there  was  a  lengthy  hearing  had 
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upon   the   Issue  ar   to  whether  or  not   the  defendant  was  a  resident 
of   the    ;tete  of  Oir»io  for  at  least  one  yenr  prior   to  the  filing 
of  hie  petition  for  divorce  and  *  resident  of   the     ounty  of  Tuscarawas 
at  least  thirty  days   before  the  filing  of   the  petition,   M  Is  required 
by  the  laws  of  that  state*       t  the  conclusion  of  the  hearing  of  the 
OTidense  the  chancellor  sueUlaed    the  defendants  plea  In  bar  and  dis- 
missed the   complainant's  amended   bill  of  complaint.     The  decree 
specifically  finest 

"That  on  May  80,  1929.   a  decree  of  diveroe  was  duly 
entered   In  eald  proceedings   in  favor  of  Muuriee  h.   /eingold, 
as   Is  more  fully  sot  forth  in  the   plea  in  this   cause* 

That  the  defencunt  was  a  resident  of    the  -tafce  of  Ohio 
at  least  one  year  prior   to   the   Tiling  of  his  petition  for 
divorce  and  a  resident  of    the  County  of   *ui»earawas  at  leaat 
thirty  days  before   the  filing  of   his  petition,   as   is  required 
by  the  laws  of   the   ..'tats  of  Ohio*     that  the  defendant,  Maurice 
K*   Polngeld,  provec   each  and   every  allegation  of   the  plea  In 
bar,   and   th  t  the   oatters  wet  forth  in  calf:   plea  were  proven 
as  true,  an<-   th-  t  the  decree  of  divorce  entered   in  Ohio  was  In 
full  force  and   off  vet  prior   to  the  filing  of    tibl  original  bill 
of   complaint   In  this  cause* * 

The  complainant  contends  thut   "the  evidence  overwhelmingly 

shows  that  ii  fendant  Mst  not  a  uona  fide  resident  of  Ohio  for  one  year 

prior   to  Fsbruary  23,  1929. w        ,o  find  no  merit   in  this  contention. 

.Iter  a  careful  consideration  of   mil  the  evidence  be<  ring  upon   the 

iaeteat  contention,  we  are  satisfied   thai   the  fine  lag  of  th*:  car  ncellor 

that   the  defendant  was  a  resident   of  the     tate  of  Ohio  for  at  le  jt 

one  year   prior   to  the  f  11  lag  of  his  petition  for  divorce  sjma  fully 

warranted  by  the  evidence,  and  we  approve  of  his  finding  in  that 

regard.        e  may  add   that   it    |i   not  disputed   Watt   the  complainant 

was  legally  summoned  by  public:  tion  in  the  Ohio  ca»e  and  th  t  she 

receive*;  a   copy  of   the  petition  in  that   ease  and   turned   the   s.-ne 

over   to  her  solicitor,  who  no*  represents  her,  and  Mnst  this  solicitor 

communicatee   with  the   solicitor   for  the   defendant   (petitloaer   In  the 

Ohio  case)   in   reference  to   the  proceedings   in  Ohio.     The  solicitor 

for  the  complainant   suggested,   in  a  letter  to   the  latter  solicitor, 
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that   the  partita  get    together   ~nd    *trai,:hten   the   matter   out*  and 
that   If   this    «tre  not  done  he  ,  ould   select  an  Ohio   attorney  to 
fight   the   ease   in  that  state.     *e  state  the»e  circumstances  so 
that   It  may  appear  clear   that  the  complainant  had  full  knowledge 
of   the  proceedings  in  the  Ohio  court  and   ample  opportunity  to 
defend   the  sums.     That  she  might  have  raised   the  question  as  to 
the  defendant's  reslctenoe   in  Ohio   in  the  proooeclng  in  that  state 
is   conceded* 

The  complainant  contends   that  "to  hole;   the  Ohio  deeree 
gooc,  would  he  a  violation  of   the  Constitutional  provision     ith 
refereneo   to   'duo  process  of  lav'    in  that   the   complainant  would  he 
debarred   of  her  rights  without  due  process  of  Ian*"        s  we  under* 
stand   the   argument  of  the  complainant  as   to  this  contention.   It 
"mounts  to  this*         hen  the  papers  in  the  Ohio   suit  were  served  upon 
her  hy  mail  she  learned   frost  re  ding  the   same  that   the  defendant  had 
sworn  in  bis  petition  th  t  he  was  a  resident  of  the     tate  of  Ohio 
for  one  y^x  prior   to  the  commencement  of   the  proceedings  in  that 
state f   that  "every  person  is  presumed   to  know  the  luw.     Therefore 
the  complainant   Is  presumed  to  have  known  th* it  the  law   is  (as  laid 
down  in  Field  v.  Field  ease,   215   111*)   that  a  diverse  in  a  foreign 
stats  procured  hy  a  false   statement  as   to  the  jurisdictional  fact  of 
residence,   is  dsoaod    to  he  void   in  Illinois.       Void  means  void  and 
not  merely  voidable.      Helylng   on  that  law,   the   complainant   did  not 
interpose  any  defense   in  the     tate  of  Ohio,"   and  that  "if  this  <<ourt 
were   to  hold   the  Ohio  deersc  good,   on  substituted    service  by  mall, 
in  effect,   she   would  be  divested  of  her  marital  rights  without   the 
due  process  of   the  In*   th>  t   she  would   have  a  right  to  count  on  in 
this  state."      It   is  a  sufficient  answer   to  this  argument  to  say  that 
the  chancellor   found    that  the  defendant  was  a   resiomt   of    the     tato 
of  Ohio  for  one  year  prior  to  the   coauaencement  of  the  proceefinge  in 
that  state,        e  may  add   that   in  the  case  of  Field   v.   Field »  215 
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III*  496,   supra*   it  appears  MM  Field,   the   caaplr  inant,   caused 
tlie  Nebraska  eourt   to   believe  that   the   residence  of  his  wife  was 
unknown*   and  she  never  received  «ny  notloe  of  the  proceedings  and 
was  not  aware  of  the   same  nor  of    the  dteree  of   the  Nebraska  court 
until  after  the  death  of  her  husb&nd*  he  had  no  opportunity  to 

make  a  defense  to   the  suit.       That  case,  upon  the  facts*   is  dif   erent 
froa  the  one  before  us* 

The   otfend*nt  has  assigned   eertaln  cross-errors,  vis.# 
the  refusal  of  the  chancellor   to  grant   the  petition  of   the  defendant 
to  vacate   certain  orders  for    the  payment  of  s«limonv  and   solicitor's 
fees  and    to  direct  the  complainant  and   her  solicitor  to  refund   to 
the  defend -<n:-.    the     limony   and   solicitor's   fees  aaml   the  defendant 
was   compelled  by  the   said   orders   to  pay*     The   defendant   contends   U) 
that   the  eourt  was  without  Jurisdiction   to  enter  orders  for  the  pay- 
ment  of  alimony  and   solicitor's  fees  after   the  filing  of    the  plea  in 
bar,  and    (2)    that  it  clearly  appears  th-tt  the  orders  for   the  payment 
of  solicitor's  fees*  alimony  and  court  costs  were  procured  by 
fraudulent  representations  mace   to  the  chancellor   by  the  complainant 
and  her   solicitor  and   th*t   it  was  the  duty  of    the   chancellor  under 
sueh  a  state  of  faets  to  grant  the  prayer  of   the  petition  of  the 
defendant  and  to  enter  an  order  thr  t  the  moneys  so  fraudulently  pro- 
cured be  returned   to  the  defend   nt.       On  June  29,  1929*   the  defend- 
ant was  ordered   to  pay  the  complainant  $250  for   temporary  '--limony  and 
£150  for  temporary  solicitors'   fees*  but  he  died  not  appeal  from  this 
order*     On  October  16*  1929*   complainant  moved  for  an  increase   in  the 
payment  of   temporary  solicitors'   fees  and  her  solicitor  filed  sa 
affidavit*  in  support  of  the  motion*   in     hich  he  claimed   tmms  he  was 
entitle*    to  $1*500  additional  solicitor's  fees  and  an  additional 
$500  as  trial  costs*  and   on  November  21*  1929*    the  chancellor  directed 
the  defendant   to  pay  1500  for  additional  teiapor?ry  solicitor's 
fees  and  $250  "to  defray  necess     y  expenses  of   the  complainant 
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her  solicitor   in  the   further  prosecution  of  h«r  suit*"     the  defend- 
ant  did  not   appeal  from  this  order*     On  January  24 ,  1950,  the  defend- 
ant filed  *  petition  which  prayed   (inter  alia)   that  all  order*  for 
the  payment   of  alimony  and   solicitor*1   foee  and    trial  eoeto  ho  Taeated 
and   set  aside*       An  order  wao  entered  on  the  wm*  day  denying  this 
petition*  and   the  defendant  did  not  appeal  from  this  order ,  hut  on 
the  same  dmy  there  wao  also  enteret  *  on  motion  of  the  solicitors  for 
the  defendant*  the  following  orders 

•And  It  appearing  to  the  court  that  there  is  now  due  the 
complainant  the  sum  of  il450*C0,  being  #$00*00  allowed  to  her  for 
temp  or   ry  solicitors'   fees,  §250.00  for  costs  and  $526.00  on 
the  oasis  of  $25*00  per  week  for  temporary  alimony  up  to  the  date 
of   the  surrender  of  the  defendant  to  the  custody  of   the     heriff * 
and   that   the  defendant  has  paid  over  all  of   iwald  money •  go  due   the 
complainant  in  open  court  and  hmm«  therefore*  purged  himself  from 
the  rule   to  show  c  uee  why  he  should  not  be  held   in  contempt  of 
court*  and  did  deposit  with  the  Clerk  of  this  court  the  further 
sum  of    .4 •■•'■•  >0   to  be  held  by  the  m  Id   Clerk  until  the  further 
orders  of  this  court  1 

XT   I     TUER&  FORM  »  QhlMiEl,    AliJUitfiiJ",  All   I         OUD   that  the 
Writ  of  ne  exeat  he  and  the  B*me   is  hereby  quashed  *  and   the 
Sheriff  be  and   is  hereby  directed    to   Isaac c lately  release  the 
defend   nt,  aUOraCfc  P.   F\.  iMOOLL  from  hie  custody. 

IT   13  T0K11KK  OKI';;  ky.l-   that  the   **bowe  entitled  taflUM  be 
nd   B-'me   is  hereby  set  for   trial  on  February  8t*  1950  for  hearing 
upon  the   is  uea  then  pre&ented   by  the  pie  dings  in  this  cause* 
the  sufficiency  of   the  plea  interposed  by   the  defendant  to   the 
cocaplt'  linnet*  s  amendeo   bill  of  complaint  to  be  disposed  of   in   the 
meantime  by  the  complainant*  and  %h  %  the   sum  of  $400*00  deposited 
with  the  Clerk  of  this  court  be  held  by  th<?   0?  id   Clerk  of  the 
court  until  the  further  order  of  this  court** 

Under  this  state  of   the  record  we  are  unable  to  sustain  the  instant 

contention  of   the  defendant*       hile  the  chancellor  had  jurisdiction 

to  enter  orders  in  refereno*  to  alimony  and   solicitors*  fees  after 

the  defendant  had  filed   the  plea  of  res  aaJudloata.  newer theless* 

we   think  it   Mould  hare  been  better  pr   ctioe   if  he  had  first  disposed 

of   the  ls£Ue  raised  by  the  plea  of  res  ao judicata,  as   the  right  to 

alimony  arises  from  the  relation  of  marriage*     The   solicitors  for  the 

defendant*  in  support  of  their  contention*  strenuously  maintain  that 

the   record  elenrly  shows  that   the  complainant  and  her  solicitors 

combined   to  extort  money  from  the  defendant  by  keeping  him  in  Jail 
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an  false  represent  .tione  nr.c.e  to   the  court.       •  line  merit  in  this 
charge  and  *o  regret  th  t  M  I  lad   ourselves  unable,  because  of   tho 
state  of    the  record*   to  ordor  the   return  of   the  money  that  was  ob- 
tained from  the  defendant*     It   is    ^gnj r«nt  from  the  latter  from 
eempl»inant»s  solicitor   to  Feln^olO'e  solicitor   in  whio»  dr. ted  February 
23»  1929*   th?  t  neither  Mrs.    -ein^old  nor  her  solicitor  raised  any 
objection  to  a  divorce.        Ir,  f*ct,   the  letter  states*  tlv  t   "if  he  la 
through  with  .Mrs.  Pelmgold,   the  beet  thin,    for  hits  t;»d   for  her  is  that 
they  separate  as  quickly  and  on  epeedlly  as  possible  and  eith  the  least 
possible  111-* ill*        '"he  has  no  desire  to   'bleed   him*   for  alimony  so 
fnr  no  she  is  concerned.     In  fact,   she  practically  asks  nothing,   so  far 
as  she   la  conoerned.     -he   is  not  even  asking  anything  for  the  boy*   It 
is  up  to  hln.*     From  th?  tenor  of  the  letter  it  is  jjfnf  th*t  all  that 
the   cotapiainant  asked  •*».«  thet  ?* infold   shoulc   giro  a  quit  cl  im  deed 
to  his  interest  in  certain  properties,     the  letter  I  noludes:  "I   think 
it  would   bo  a  good  stunt    if  you  and  Mr.  Feingole  ooule   uoth  acme  up 
here  ami  put  our  feet  under  the   table  and    settle  thio  thing  definitely 
and  conclusively  and  without  further  delay*     I  realise  Uats     oingold 
*©uld  hesitate   to  do  this  fe  rin&   th  t  peihaps   some  action  might  be 
eoBweneec  against   hit&  by  his  I '-if I  Ml   so   I   rather  anticipate   that 
Veingeld  will  refuse  to  come  to  Chicago.       However,    U  you  could  con- 
vince Ma  thut   it   ia  proper  and   in  ord-r   for  him  to  come  here  and   tie 
in  ^ith  the  v  rious  parties*  -   think  thi.  t   th  i  would  be  a  wove   in  the 
right  direction ,H     ^eingols^s  Ohio   solicit©*!  on  i?eoruf±ry  la,   131:9. 
wroio  Mrs.  ?elnj:old   a  latter  in  which  he   stated   th;  t  Feingeld  *ould 
love   to  have  her  with  him  and     >>ul,      I?  dly  assume  the  duties  of  husband 
and   father  snd   he*d  of  tho  household*  osKi  urging  her  to  come  to 
Dennison   (Ohio)   and   take  up  hex   home   th«re  with  ??eingold  as  "there  is 
no  r*  .sen  thst  you  atWsU  not  nsestabXish  the  mo*t  Ksticable  relations 
between  you.**       The  defendant   come  to  vhioage  in  Junet  IIH|   »ad  was 
•  t  once  arrested  on  a  warrant  for  wife  abandonment  is  nod  by  the 
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ifunicipal  twtrt i     This  arre»t  had  been  carefully  planned   prior  to 
the   irrival  of   tho  defendant*   al-hou  h  the  l'ttor  had  been  granted 
a  decree  of   divorce  on  May  20,  1329.     Tho  defendant   was  released  on 
ball  and  when  the  caoe  vna  called  for  trial  on  June  5,  19-9,   it 
was  continue;,  at  complainant* b  request,   to  Juno  Iff  1929*     The 
complainant  filed  her  original  bill,   shieh  wa  for   separate  naintenanno# 
on  Juno  26,   1929,  and   obtained,  without  notiee  to  the  defendant,  a 
writ  of  ne  exeat*       (The  bill  nn.de  no  reference  to  the  proceedings 
in  the  Ohio  court.)        s  the  defendant  *  s  leaving  tho  Municipal  Court 
room  on  June   27,  1929,  hac&«  arrested   on   fchitv  irit.       Bond  wan  fixed 
at  $10,000  and  the  d' fondant,  being  unable  to  furnish  tho  sane,  was 
confined   in  the  county  jail.     On  July  •«  1929,   th«  defendant  w<c  taken 
from  the  jail  into  court  and   on  complainants  motion  tho  chancellor 
enterec   an  order  directing  the  defend  nt  to  pay  $Z5Q  temporary  alimony 
forthwith,  Mi  per  week  thereafter,  and   lift  on  account  of  solicitors' 
foes.       The  defendant  rem  in  d  in  jail  uir.il  July  10,  1929,  when 
bo  was  released  on  a  bond  furnished  by  ■   surety  oonpf >ny»  hie  father 
hawing  furnished   collateral  security  to  ths   company  for  furniahinc 
the  bond.        >n  October  16,  1929,   complainant* a   solicitor  filed  a 
motion  for  the  payment  of  additional  solicitors*   fees  and   for   trial 
eoets,   and   in  support  of   his  motion  file*   an  affidavit  M  to  alleged 
legal  services  rendered  and   to  be  rendered.     The  service  sheet  attached 
to  the  affidavit   scheduled  services  alleged    to  have  been  rendersd   from 
levenfeer  14,  19.  8,   to  the   time  of   tho  filing  of   the  bill  of  complaint* 
The  items  cover  eight  pages  of   the   printer,   abstract.     As   the  solicitor 
could  ask  for  compensation only  for   services  rendered   in  the  instant 
case,  tho  claim  for  additional  solicitor**  fees  was  a  frauu  upon  tho 
defendant  and   the  court.     An  order  was   enterec  clr  wting  the  cefendant 
to  pay  v50O  additional  solicitors*   fees  and  *>.5o   for  trial  coats. 
On  iieeember  2,  1929,  the   surety  company  suri-enoerei-    tne  aefeno*nt  into 
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the   custody  of   the   »h*riff  and   tht  deftndaat  was  again  ooawltted 
to  Jail.        In  order  to  prevent   the  defendant's  fnther  fro*  receiving 
tho   coilateml  th  t   had  been  placed   with  the   surety  ooapany  0/   hin# 
the   ooapl^innnt  filed   i   eupplenentnl  bill  alleging  that  tho  collateral 
was   tho  property  of  the  defendant,  and  an  injunction  w*«  leaued,  with- 
out notice |  ordering  the   surety  conp*.ny  to  retain  90s jaoeion  of   tho 
collateral.     The  defendant*  I  father   then  filed  a  petition  ."Homing  that 
ho  ^j  tho  owner  of   the  collateral  z.nA  praying  tttel  the   Injunction  bo 
dissolved  and  the   surety  ooapany  directed   to  deliver  up  the  collateral 
to  h.n.     Thereupon ,  upon  notion  of   the  ctmpl:  iaant .  an  order  was 
entered  dismissing  the  auppleaent»l  bill   of   ■Mflp&ajftt  and   cir  olvlng 
the   injunction.     The  defend   at   reaainec?    in  J.nil  until  J>,nusry  I4f  1930, 
when  he  w^e  released  by  the  order  entered  upon  that  dny»   «hich  wo 
hnve  horetoforo  quoted    in  full.         But  reprehensible  as  a*g  th«  con- 
duct of  complainant's  solicitor  thereby  defend oat  aag  thus  unjurtly 
mulcted   and   incarcerated  *  unfortunately  no   relief  can  be  had  on  hio 
crocs -err  ore.       e  doea  it  necessary  to  state   th.:t  nothing  thst  eg  have 
■aid   should  bo   taken  ae  a  reflection  upon  the  fsiraees  of   the  chancellor 
who  tried   the  lettuce  raised  by  tha  plea  of  reg  abjudicate. 

Tha  decree   in  the  present  ease  ie  a  Jurt  one  and  it  should 
be  and   it  to  af firmed* 

Or  id  ley  aad  Barnes  •  JJ#»   con  euro 
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Oa  December  2    ,   1929,    the     on  lei  pal  Court  of  Chicago  vacated 
and   sot  aside  a  default  and  juc^cnt  that  has  oeoa  entered  against 
the  defendant,  Joe  Buaynskl,   on  June  24,  1929.     Plaintiff,     mat 
Construction  company*  a  corporation,  hae  appealed  from  the  order  of 
Pe  censer  20 ,  1929*     The   def endnat  has  not  filed   a  brief   in  this  court* 

On  June  17,  1929,  a   statement  of  claim  was  filed  by  the 
plaintiff   ia  ^hich  It  was  alleged  that   the  defendant  w*»   indebted  to 
the  plaintiff  la  the   son  of   -226  on  a  contract  for  paring  the  alley 
In  the  rem   of  certain  property  owned  by  the  defendant.     A  summons 
returnable  on  Juno  24,  1929,  w  s  issued  by  the  clerk  oi    the  court.  The 
bailiff *s  return  on  the  back  of  the  Bttsa&ons  is  as  follows*     "Served 
this  writ  oa  the  within  named  defendant,  Joe  Buxynski,  by  delivering 
a  copy  thereof   to  hi*,  with  a  praecipe  and  eta. tenant  of  olain  m& 
affidavit  attached  thereto*  and  at   the   ssae  tiae   informing  him  of   the 
contents   thereof*  in   the  City  of   Chicago,   this  18th  day  of  June,  1929. 
Jsora<ure   :' •     no**  by  Sax  Lelberman*     eputy."        The  defendant  die  not 
appear  on  the   r  turn  day,  June   24,  1929,  and  he  was  defaults   and 
Judgment/entered   against  hia  on  the  sat  day  for  |228.     Oa    ^ptember 
6,  19  9,   the  defendant  entered  his  sppe^rance   in  tho  eouae  and  aade  a 
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notion   to  vae&te  the   said   Judgment   and   la  support  ef   the  motion  he 
filed  a  petition  and   hie   affidavit,  *hieh  averred ,   in  substance,   that 
the  bailiff  has  not  served  him  but  had   served  his  wifej  that  the 
defendant  did  not  authorise  the  pi   intiff  to  do  the  *ork  set  up  in 
the  statement  of  claim  and  that  the  signature  to  the  contract,  upon 
which  the  plaintiff  relied*  w&s   thnt  of  defendant' s    >on,     ho  was  a 
minor*       The  defendant  also  filed*  in  support  of  the  motion  and 
petition,  an  affidavit  of  his  wife,   in  shieh  ah©  &yretre£  thst   the 
bailiff  served   her  viih  a  summons  and   at&t«sme»t  of  claim,   on  or  about 
June  13,  1929,  and  at   th*   mwe  time  he  adviaed  her  that  she  could 
disregard  entirely  the   aussaons  and  pay  no  attention  to  it. 

On  I  member  20,  1929,   the  petition  of  the  defendant  cnne  on 
for  hearing  before   the  trial  court  on  an  agreed  state  of  facts*   It 
ass  agreed   tV  t   if   the  rf<?f*ndont  were  present  ho  wouls   testify  that 
he  was  not  personally  serve©  with  summons  in  the   case,  and  ih  t  if 
€he  son  of  the  defendant,  who  was  about  aia&te«n  years  of  age,  wore 
present,  he  would   testify  "that  the  bailiff  gave  the  summons   to  his 
mother,  wife  of  tho  defendant**     The  plaintiff  agreed   that  if  the 
wife  of    the  defendant  vers  present,  and  the  court  ruled  that  her 
testimony  were  competent,  she  «ould  testify  *that  the  bailiff   servod 
her,*  but   the  plaintiff  objected   to  tho  admission  of   such  testimony 
en  the  ground   that  the  wife  was  an  inccspeteat  witness  under   too 
statute.      It  was  further  agreed    th  t   if   the  deputy  bailiff*  IUx 
Leibermaa,  *ere  present   he  would  testify  'that  he  has  knows  the 
defendant   for  several  years  &ad  has*  a  distinct  recollection  of 
personally  serving  him  in  this  ease."     The  foregoing*   together  with 
the  summons,  constituted  all  tho  evidence  th&t  was  offered  or  he»rd 
by  the   trial  judge* 
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7he  plaintiff   objected   to  the  admission  of   the  evidence 
of  the  wife  of  the  defendant  on  the  ground   that  her  testimony  was 
clearly  incompetent  as   it  die   not   com*  within  any  of  the   exceptions 
mentioned   in  the   statute   (Chap.   51,  par.  ft   (p.  1204)   uahlll'a   111. 
Soy.     tat.,  1929)*  hut   the  court*  apparently,  did  not   pass  upon  the 
objection.         hen  the  court  entered  the  ord*r  vacating   the  Judgment 
he  assigned  *m  reason  for  hie  action  the  folio* lug*     "It  aeema  to  no 
that   the  tendency  in  the  later  esses  ie   to  vacate  the  judgment  upon 
any  shoving  that  the  defendant  was  personally  not  served.* 

the  plaintiff  first  contends  that  the  judgment  of  the  Municipal 
Court  wps  final  after  the  expiration  of  thirty  dare  from  its  rendition. 
and   the  court  then  lost  Jurisdiction  of   the  parties  &n<i  the  subject 
matter*     This  contention  is  without  merit,  as  Section     1  of  the  Municipal 
Court     ct  providee i     "If  no  motion  to  vacate,   set  aside   ft?  modify  any 
such  judgment,  order  or  decree  shall   be  entered  within  thirty  days  after 
the  entry  of  such  Judgment,  ftftfftt  or  decree,  th*  same  shall  not  bo 
vacate*  ,   set  aside  or  modifies   excepting  upon  appeal  or  *?rit  of  error* 
or  by  a  bill  in  equity »  or  by  a  petition  to  s&id  municipal  court  setting 
forth  grounds  for  vacating,  setting  aside  or  modifying  the   same,  which 
would  bo  sufficient   to  eauso  the   same  to  be  vacated,  set  aside  or 
modified  by  a  bill  in  equity,"  and  Q^je     upreme  Court  has  held  that 
"where  a  sheriff  or  other  officer  has  made  a  false  return,  whether 
wrongfully  and   intentionally  or  innocently  by  mistake,  relief  may  be 
granted  by  a  court  of  equity  or  la*,  according  to  the  ciroumstanoea,  to 
the  person  injured  by  ths  false  return,  against  the  consequences,  nad 
this  has  frequently  been  done.      (Qwoas  v.  Banstend.  22  111-  161}  grown, 
Y»  JBBnV   59  *«•  3*5f     Hlcicev  v.     tone.  «0   id.  453f     ci^ert  v.  Thorn* 
ff  id.  43 1     Jones  v.  Seely.  82  id.  ?1|     Sochmna  TV0'g»lU»  302  id.  110f 
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*W  ▼»  *«**»*?«»*•  wm  id.  ***.)*    (Harm*  v.  a»jtfc  31?  m.  a**, 

343*4.)       The  petition  in  the  preseat  ease   cct  forth  groundc  for 
vacating   the  Juegwnt   "vhieh  asanas  be  ruf  flcleat   to  cute  the   snas  to 
bo  vacated   *  *  *  by  a  kill   la  equity.*     fhe  trial  court,  however, 
erred   la  hol&iag  that   it  sac  the   tendency  of  the  lav  to  vacate  a 
judgfieent  ca  any  showing  &h*.i   uhs  defendant  was  personally  not  oerve*. 
The  lav  ea  the   subject  Is  thae  atssted   la  ft&rttlk  v»  Caaack.   supra.  p« 
364 1     "The   stability  of  judicial  proceedings,  however,  requires  that 
the   return  of  an  officer  aaatC  la  the  das   ceuroe  of  hl«  official  daty 
and  under  th?    sanetloa  of   hi  a  official  oath  should  not  he  net  aside 
aerely  upon  the  uaeorrobornieti  testimony  of  the  person  <m  *hon  the 
preesa*  hat  NMI  served  jflfeJMJIL uyaa,  gl^r^and^  aatisf  notary  eyiccnoe* 
fcsvts  v»  Sre shack,  ai  ill*  395 1     Kpchama.  v«  -u' la, ill,  supra.."'    (I talis* 
ours*) 

>t  ce;m.oa  la*  the  wife  eat   l».c  cape  teat  to  testify  for  her 
husband   In  say  ease   in  *hich  he  had  a  financial  interest  in  the  final 
result  of  Mm  litigation,  and  is  is  clear  that  i-he  wife  of  the  defendant 
was  not  ssade   eoapeteat  by   say   of   the   exempt  ions  aenfc  tone*5    in     action  5 
of   the  statute.     Her  ttstiasay  in  the  present  ease  oust  therefore  he 
disregarded.       In  gHanaa  as  JaaaatJN  aaaana*  fch*  enuwt  refused  to  set 
so  Ids  the  Jucgvent  upon  the  uncorroborated  tentlaany  of  the  d*  fondant 
la   th«t  esse,  although  the  two  deputies  who  were  concerned   in  the  service 
of    the  writ  had  absolutely  no  recollect ioa  of   *he  actu&l  service  of  ths 
writ  and  could  not  reaaaher  where  they  served   It  nor  upon    ?hs*»     la  the 
present  esse  the  only  competent  evidence  offered  by  the  defeacant  in 
support  of  his   testl&oay  «M   th*t  of  hie  siinor   son,  and  his  testimony 
dots  not  directly  attack  the    service   of    the    writ  upon  the  defendant. 
Moreover,  we  have  here  presented   tae  positive  abides**  af  the  bailiff 
that  he  had  hac*a  the  defendant  for  several  jenr*  and   th&t  he  had  a 
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dlettnet  recollect  1cm  of  personally  serving  him  in   r.his  e*„'e.      'fter 
a  careful  consider   tion  of  all   the   competent   evidence  ^earc  on  the 
hearing   *e  are   satiafied  thsnt  the  <*(rfend*ur»t  Old  not  shew  by   elenr  and 
satisfactory  evidence   that   the  writ  wj*s  not   served   upon  hi«# 

The  jaigaent  eracr  of   the  Municipal     ourt  of  Chicago  of 
iecusfeer   20»  19  '<»,    Is  reversed   with  a  finding  of  fact* 

RstVK  ..*:;    crra  a  y-m-nro  of  RMK* 

Grid  ley  and  Barnes,  JJ.t  concur. 
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34  249 


••IXBOT?   0?  FACT, 

*•  find  as  a  fact  that   the  bailiff   of  the  hanieipnl 

Court  of  Chicago »  Bernard  ¥«  Sne«»  hy  *a  Leibeman,   I «  puty 
Bailiff*   in  tht  instant   sase  eerred  the  sujbbors  upon  the 
defendant*  Joe  "insynaki,  on  June  1S»  1W«9#   is  the  City  of 
Chicago*  by  delivering  a  copy  thereof  to  &ia»  -sith  a  praecipe 
and   statement  of  el*  in  and   affidavit  attached   thereto#  and   aft 
the  ease  tine  informing  hi*  of   toe  content©   thereof* 


■ 


24280 

Appelant* 
v» 

k.  J.   Ml   I  an*  Aprrrowr  v.  amm* 
Appelleaa* 


Mtttt*  OF  CKU.-.«K)# 


J    259I.A.  631 

»..  ras-  iriso  JT3  txcs  sc**u*  uo»hj>  thk  umkig*?  of  the  couet* 

This  t»&»  a  salt  on  contract  la  the  feaniclpal  -eurfe  of 
Chief j go.       The   ca««  MU  tried  before  the  court,  %lth  ft  Jury,  and 
at  the   close  of  plaintiff* s  ease   the  trial  sourt,  upon  notion  of 
the  defendants,  directed  ■  verdict  for  the  detf endaat**     Jiad^aeat 
«as  entered  ©a  the  verdict  and  plaintiff  ana  appealed ♦ 

Plain. iff  *e  emended   stateswmt  of  el&to  alleged  that  the 
plaintiff  dismantled,  moved  aad  erected  a  Hffly  flNtflH  **re*a  at  the 
special  instance  sad  reqaest  ef   the   (lifiinnlfiWMiL  Sarwig  aad.  Caro»» 
for  the  price  of     278.     The-  affidavit  of  sprite  filed  hy  the   ccfeadaat 
Sarwi*;  denied  Joint  liability,  'admitted    the  dismantling,  naving  sad 
erect ioa  of   the  preset  and  averred  that  the  press  ana  net  put   in  good 
running  order  ay  the  plaintiff*     the  affidavit  of  merits  tiled  fey  the 
defendant  Ceron  denied  joint  liability,  sealed  that  the  plaintiff  did 
the  eork  claimed  nad  denied  any  indebtedness?  to  the  plaint* iff 
^hateoeeer* 

The   evidence  for  the  plaintif;*   sheas  th&t   the  plaintiff 
dismantled,  saoved  and  erected  a  V'ony  ^iehle  ^roae  at  SeW  Potomac 
avenue,   Chicago,   HjH  the  «*rk  was  done  In  a  worlesanlia*?  meaner  and 
that  th*  plaintiff  an*  not  paid  for  ito  %ork.       The   evidence  also 
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shows  the  liability  of   the  <U-fen<*siat  Bartrig.       To  show  UH  Boiat 
liability  of  the   defendant  Crron  toe  plaint  If l    called  oefeudant 
Barwig  under    action  33  of   the  Municipal  Court     ot.     Under  this 
section  the  plaiAuii'f  b*<     the  right   to  ex<<»ine  B^rwig  no  if  bo  vera 
tttwer  cr o a »- ex- sanation.       The  plaintiff   contends   tbet  the  te^itaony 
of  Barwig  shewed  Joint  liability  of  Caren  with  Barwig.      -bile  there 
is  such  force  in  the  contention*  we  do  not  deem  it  necessary  to  pass 
upon  the  sen**       The  plaintiff   further   conteads   Uv  t   tae  trial  court 
by  hie  rulings  unfairly  Unite*   the  crees-exusui&tiea  of   the  defendant 
Barvig  by  the  plaintiff  a.nd   thereby  prevented  the  plaintiff  from 
clearly  proving  Joint  liability  of  Caron*         c  are   aatiaf iec    from  a 
reading  of   the  record   that   this  contention   Is  •  meritorious  one* 

Th«  plaintiff,   in  affies  to  show  the  Joiart  liability  of   the 
defendant  Oar on,  offeree   evidence  of  several  telephone  conversations 
between  the  latter  and    the  secretary  of    the  plain  "iff  i*hieh.  if 
adesittee,  would  nave  tended    to  prove  joint  liability  of  the  defendant 
C&roa.       The  defendants  objected  to  the  Introduction  of  this  eviduaee 
unless   the  witness  «nn  able   to   identify  the  vaiee  over   the   telephone  an 
tfcsfc  of  the  defend .-nt  Carta,  and  Hal  euart   r«le<?  Hart  before  he  t?oule 
pernit   the  introduction  oi    this  evidence  the  witness  would  ha  £  to 
first  testify  Ifcus  he  was  able  to  identify  the  vsice  over  the  telephone 
as  that  of  C  a  reft.       The  plaintiff  then  affere*?    to  prove  by   the   sitaese 
*tbat.  on  three  or  nore  occaeieas  after     ugu*t  249  Ifftfe  he  ballad   the 
telephone  nujsber  of  the  pl&ee  of  business  of  A.  J.   Caron  and  askee   the 
party  answering  the  phone   if  Kr.   Saroa  wr*s  there,   and  was   iold  to  hold 
;he  etfffts  sad   that  ia  a  few  neaeats  a  voice  answer^!  that  this  witness 
igbed  if   it  was  Mr.  Caron  sneaking  and    received   a  real?  froa?   the  voice 
laas  if   was;   that  thereupon  he  held  a  conversation  with  »*•  Garen  ia 
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*hich  Kr.  Carom  said    th*t  he  ^ould  pay  the  bill  of   the  ^r latere 
Machinery  Corporation  for  nering  a  certain  preee."     Counsel  for 
the  defendants  objected    to  the  off er  upon  the  sole  ground  that   the 
roice  orer  tfef    telephone  wen  not   ld«ntifiee  ,  and    the  court  ouafcainod 
this  objection.     Xb»  court  erred  in  this   ruling.      (See  Pod  air  v.  Jtm 
Sat.  Bank*  22*  HI*   572,  574»S*     See  also     ohen  ▼.  A.   f.  &  ~.  r»  ^j. 
Co..»  196   111*   Iff*  174 ,  176 .)  other  eaeoo  to   the   sane  effect 

night  he  sited. 

For   the  errors  tadieaied    in  vhis  opinion  the  Jucgueat   of 
the  Municipal  Court  of  Chlce.go  Till  he  r  roomed   Mi   the   cou.be  will 
he  rewind ec    for  liN  trial* 

.jd)  Hnm 
Or  idle/  and  Snrnas,  JJ«.   eoacur* 
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ME.  H0UZ&XM  JUSTICE  5CAHLAH  BOTTOMS  TEK  M  OF  THE 

Leon  Hill*  defeadnnt*  was  tried  before  the  court,  without 
a  Jury,  and  «M  found  guilty  of   papering*       He   w*«  sentenced*  under 
the  finding*    to  the  house  of   correction   for  six  <aonths  aad  to  pay  a 
flao  of  $300*     He  has  sued  oat   this  ^rat  of  error. 

The   second  attended   information  filed*  and   the  oao  upon 
which  the  defendant  was   tried*  eh&rged   that  the  defendant*  oa  or 
about  i-ectaber   15*  192a,   iti   take*  accept  a»d    receive  two  dollars 
frea  Kllcn  Karesewaka*  &  certain  female  person*  r>hich  a-* id   two 
•  ollsrs  *as  a  part  of   the   earnings  of   said  £11  en  kareseweka  fro» 
the  practice  by  her  of  prostitution* 

The  defendant  has  assigned  and   strenuously'  argues  &  ntaaher 
of  alleged  errors,  but  in   the  wiev?   that  *e  have   taken  of   this  appeal* 
it  will  be  necessary  for  as   se  notice  one  only*       The  defendant  con- 
tends th&t   the   jacgasnt  should   be  reversed  because   the  evidt-ace  f*ils 
to  shea  his  guilt  beyond  ■   reasonable  ooubt*       fter  a  careful 
examination  of   the  ewidsnoe  we   are  satisfied   th&t  this  contention  is 
a  meritorious  one*  ana  as  The  People  any   see  fit   to  again  try  this 
ease  we  refrain  froii  analysing  aad  eoawjentim?  upon  the  facts  «*• 
cirounstnnoes  Meat  have  eauaed  as   to  reach  this  conclusion* 

The  judgement  of  the  Municipal  Court  ef  &ioag*  i»  reversed 
and  the   e^uae   is  remanded  for  a  new  trial* 
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JBRROR  TO   CIRCUIT 
COURT,   COOK  CGUHTY. 
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I    .  JUSTXGS   3A*flrK3  li&tV    I         THh   0#I»IO*  0*  THK  COURT. 


This   is  a  habeas  corpus  proceeding   in  which  the  petitioner 
was  awaroed  the  custody  and  care  of  a  sixteen  months  old   son. 
I  espondents,   the  child* |  maternal  grandparents,  have  suee"   out 
this  writ  of   error. 

The   child  was  born  in  June,   1928.      Its  mother  was  afllloted 
with  puerperal  psychosis  and  died   In  July,  1929.     Because  of  her 
condition,  and   at  the  suggestion  of  respondents,   she  nn6   the  child 
were   taken  about  two  weeks  after   its  birth  from  the  hor.pital   to 
their  home.       leo  upon  their   invitation  the  father  went  to  live  with 
them,  apparently  to  await    the  outcome  of  hie  life's   nines. •■,   and   that 
the  child  might   reoeive  in  the  Meantime  the  care  ane"   attention  the 
home  of   she  grandparents  afforded. 

ith  the  exception  of  brief    intervals,    (when  on  udviee  of 
physicians  that   the   child  be   separated   from  the  Bother,   petitioner 
took  her  back  to  their  rjpnrtraent  and   also  for  n  trip  to   Florida  for 
her  health)   he  and  hlo  wife   continue*:1    to  live   at   respondents'    hoae 
until  her  death.     He   and   hlo  child    remained    there    for  about   two  months 
longer  when  disagreement,   arising  apparently  over  certain  property 
rights   to   the  *ife»fc  estate,   led    to  petitioner's  leaving   the  home  ot 
respondents,  demanding  the  custody  of   the  child  and   suing  out   this 
writ  for  Its  posHOseion. 
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espondents  base  their   claim  of  right   to  the  custody 
of   the  child   on   two  grounds*    (l)      that  the   lnf*nt'n  velfure   lo 
beet  coneulted   by  being  left  with  then,  and   (2)   that  petitioner 
had   agreed   to  give  then  its*  custody. 

Neither  of   these   contention*    is  supported   by  the  greater 
eight   of  the   evince,        n  oupporfc  of    the   first,  much  etreos  it  laid 
upon  the  bettor  financial  resources  of   the  grandparents,  their 
natural  fondness  and  affection  for    the  child   and   the   superior 
advantages  it  night  enjoy  at  their  hands  by  reus on  of   the  grand- 
father's wealth,  he  having  acquired  property  valued  at  about 
$400,000.     Kone  of  these  matters   is  controlling.     The  father  has 
ample  means  to  arire   thf    child   requisite   •**•  ^no  advantages.     He   is 
52  years  old,  cossmands  a  salary  of     1    ,    X)  from  a  firm  with  which  ho 
has  been  employed   for   the   last   twelve  years,  and   offers  a  commodious 
home  for  this,  his  only  chile,  along  with  himself  and  married   sister, 
a  competent  woman  of  un?lemis&ed   character,  at  her  home  amid 
surroundings,  physical  and  moral,   equally  good  and  conducive   to  the 
general  welfare  of  the  child. 

The  evicence.   too.  discloses   that  the  father  has  deep 
and  normal  affection  for   and    interest   la  the  child  and   is  desirous 
of  retaining  cut  tody  of    it  and  giving  it  t  homo  with  himself*     It 
affirmatively  appears  that  he   is  an  industrious   Man  oi    good  habits 
and  of  unqueetioned   gooo   character.     It   is  mainly*   If  not  wholly* 
from  bitterness  of  feeling  arising  over   controversion  of  auch  property 
rights  that  any  reflections  are  oast  upon  his  character,  and  they 
soea  far  fetched  and  unreasonable. 

••  e  are  not   impressed  with  the   argument  on  this  phase  of 
the  e*se,  nor  with  the   contention   th  t   there  *as  any  blncing  agree- 
ment or  usd*r J tending  that  the  child  **?•  to  remain  permanently  in 
the  care   and  custody  of   respondents.     Petitioner  denied  making 
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any   suoh  agreement,   and   even   If  under  the  circumstances  con- 
vcrtttions   way  have  been  had   indicating  a  disposition   to  leave 
the   child   to   their  eare   they  would  not  he  binding,  where   there 
vat  no  absolute  or  legal  surrender   ol   the   child  under   then* 
Certainly  the   clroiuaataaaes  are  not   suoh  tie   indicate   the   intention 
of   the  father  to   surrender  his  nnturel   tight   of  custody  and   oare 
of    the  child    to   ita  grandparents  or   any  one  cine.     The  lore  and 
attention  he  gave    to   it  continued   the   unite  as   if  in  the  Meantime 
it  had  been  kept   in  his  own  household* 

The  c   terminal ive  question  in  nuoh  a  case  ia  whether  the 
surviving  parent   ia  competent   to  transact  his  own  business  and  if 
a  fit  person  to  hare  the  custody  of  the  child*     That  in  faot  is 
the  teet  laid  down  by  our  statutes.      (Cahill's  ttftta.  1929,  a%s 
64»   see*  4.) 

The  burden  of  proving  the  parent's  unfitness  rests  on 
respondents..    (Cormaek  t.  Jterah&Ui  211  HI.  &19;       ohliord  v, 
Surchhardt  et  al...   141  111.  331 1     JBMsli  v*  sWtl  I78   I11#  *■#• 
5C3,)  and  no  convincing  proof   of  petitioner's  unfitness  has  been 
advanced.     In  the  oiteu   eases  the   courts  esiphaaiaa  the  surviving 
parent's  natural  ane  superior  rights  to  the   custody  of  hio  child 
when  a  fit  person  to  have   it  and  so  eireumstancec   "that  he   can 
provide  the  necea  ^ries  of  life  ana   acjsinister  to  the  requirements 
Of  the  charge."      (Oormack  enee#  gujgy&i.  P«    ■■••I 

aile  the  financial  interests  of  the  child  are  not  to 
ba  disregarded   they  are  not  controlling,      (id.  633.)      It  has 
frequently  been  as  id  by  our  courts  that  the  father  ha     -he  right 
of   custody  "aa  against   the  world*   unless  he  has  forfeited    suoh 
natural  right  or   the  welfare   of   the   child  demands   Ifcst  he  ahould 
ba  deprived   of  it.      L  taixora  v.     tjsfjjgo.  m   UX*  «*  ^*»"  T' 
tarbody.  219  ill,   App.   d03,   **,     Peoyle  ex  rel.  t.  Mogls   243 

111.   App.  490.) 
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There  1b  absolutely  nothing  In  this  record  that  would 
justify  depriving  the  petitioner  of  his  natural  right  to  the 
custody  and  cnre  of  his  child*   It  would  sufeserre  no  good 
purpose  to  rerlew  la  detail  the  preponderating  proof  of  his 
affection  for  the  child*  his  competency  to  giro  it  adequate 
ears  and  attention*  and  his  entire  fitness  to  have  its  custody. 

The  court* e  order  will  he  affirmed. 

AFFIRMED. 

oanlan,   P.  J.,  and  Grid  ley*  J.,   concur© 
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mt,  jtji;ticb  BAiflfc n  mnm  ?hk  opi  wioi  of  the  count. 

Plaintiff  has  appealed   from  a  juegment   against   him  in 
an  action  he  brought   to   recover   on  a  policy  of  burglary  insurance 
in  the  amount  of  fl,QU>  on  a  stock  of  ladies  dresses* 

the  defense  relief   upon  fct  the   trial  was  failure  to 

comply  with  a  provision  of   the  policy  as   to  keeping  boa's*,     the 

provision  reads  I 

"9M   shall  the  company  he  liable  for  any  less  or 
damages   (b)  unless  books   ans   Recounts  are  regularly  kept 
by  the  assured  and   are  kept    in   such  manner  thnt   the  exact 
amount  of  loss;  can  be  determined   therefrom  by  the  company.* 

^laintiff»s  exhibit  1  was   the  only  book  or  record  of 

accounts  kept  or  submitted   for  examination   to  the  accountants  or 

introduced  in  evidence*         aid  exhibit  begins  with  a  statement  of 

"Presses  on  hand  JJarch  3rd"    (1927).     Kach  dress  is  designated  and 

described   therein  only  by  a  number   in  a  column  headed  by  the  word 

•^tyle*.       Opposite  e»vch  number  are  figures   in  «  parallel  column 

under  the  word  "Cent",      opposite  these  figures  in  another  parallel 

column  headed  *S*P.W  are  other  figures   intended   to  Designate,  as 

orally  explained,   the  price  at  ^hich  the  dresoee  so  marked  were 

sold* 

It  *ae   orally  explained   th«t   the    figures   in  the  second 

column  indicated  the  manufacturer's  price  for  the  particular  dress 
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(though  no   evidence  Bat  product   froa  which  the  coat  price  could 
bo  verified  or  otherwise  determined),   and    that  the  figure*  in  the 
third   column   indicated   the   selling  price*  which  f  iguree,  it  was 
explained,  were  entered   tnereln  after  the  s*ae  of  the  dres«es. 
There  were  no  data  or  other  Means  of   determining   froa  the  book  whoa 
these   sales  were  made# 

After  March  3rd  and  up  to  Kcveaber  14th,   lvi!7,   (just  prior 
to  the  burglary)   the  so-called  "hook1*   or*inventory#  oontinued  to  he 
kept   la  substantially   the  enrae  manner  except   th  t   It  gives  the  date 
when  dresses   thereafter  were  added   to   the   stock*  designating  then  by 
numbers  in  a  new  column  under   the  words  "Lot  So.*    instead  of  in  the 
column  headed   ■   tyls", 

Prior  to  July     3rd,   1027,   the    *  lock  so  inventoried  was 
purchased   froa  manufacturers  Mas   invoices   fox    acme  of  the  purchases 
were  handed   to  both  plaintiff';,?  accountant  sad   defendant's  accountant 
for  examination  after   the  burglary,  vhtchw»*<  some   two  years  before 
the   trial,    together  with  checks  and  stub  books  purporting  to  show 
dlsbux'semonte,  but  which  *sere  not  produced   or  ce.llee'   for  ct  the 
trial.     Both  accountants  testified   that   they  were  Insufficient  and 
toe   Incomplete  to  enable   them  to  determine  *mti  aay  degree   of 
accuracy  the  cost  of  dresses  eo  purchased.     afMar  July  33rd   (which 
was  aftsr  plaintiff's  bankruptcy f   as  aay  be   inferred   from  the  evi- 
dence) plaintiff  having  no  creel t,   made  his  own  dresses  la  a  shop 
over  his  store*     His  wife  and   d-iugnters  conducted   the   sales. 

Af  ter  July  23rd   ties   Inventory  or  book  gives  the  coat  of 
each  dress  ao  furnished  by  plaintiff  to  hln  young   son,   sixteea  years 
old,  who  made  up  and  kspt  said  exhibit  1*   the  H'WllH  book  or 
inventory,   after   school  hours,     the  father  testified   that  las   coat 
so  furaiehec   hia  was  based  upon  the  value  he  put   on  his  labor,  the 
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©eet  of  material  and   hie  estimated    overhead  oxpenae.      So  documents, 
bills*   reeeipts  or  data  were   introduced    in  evidence  or   sho»n  to  the 
accountants   to   show   the   "mount  or  yardags,   or  quality  of  material* 
or  amount  of  labor  or  0Terhe«d  expense*  or  were  Apparently  kept   In 
any  form  by     hich  the  actual  coat  of  thc«e  items,  or  the  ul*buree- 
ments  or  number  of  dresses  on  hand  ml  any  purticul.x   date,   oould  bo 
determined*  or    in  fr.ct  anything  from  which  anything  in   the  nature  of 
an  audit  of  plaintiff's  accounts  could  bo  made.     *»lain&iff  could 
neither  road  nor  srite   (except  his  name)*     He  kept  no  journal*  day 
book  or  oash  book,     "aid  exhibit  1  was  his  sole  book  of  accounts 
and   was  kept  by  the  boy  in  the  following  manner t 

£aeh  dress  as  It   came   into  the   ptore  for   sale*  whether 
purchased  or  made  by  plaintiff*  -was   tagged  by  the  boy  «ith  a  number 
which  ho  entered   in  the   "inventory*   *ith  a  coat  price  obtained  tithe 
from  an  invoice  of   the  dress  when  purchased*  or   from  an  estimated 

cent  given  to  him  orally  by  hie  father  when   the  txetu  wm  made  by 
the  latter*       hen  it  w**s  sold    the  tag  web  reaovec    and  placed  on  a 
epindle  or  desk  from  which  the  boy   In  the  evening,   or  within  a  tiny 
after,   entered    in  the  "S.*."   column  the  welling  price  as  it  appeared 
on  the   ticket.       The  date  of   sale  was  not  shown  and  could  not  be 
determined.     It  was  only  by   subtz acting  the  number  of  dresses  so 
indicated  ao  sold   from  the   entire  number  so  inventoried  thst  the 
number  on  hand   at   the   time  of   the  burglary  could  be  d   termined .     Hot 
even  from  that  book  could   tne  number  be  ascertained   at  any  partieulnr 
pTior  date.       There  was  no  other  record,  document  or  bu.  k  by  which 
either   the  number  on  hamd  at  any  time,  or   cost*  or  sales  price,  or 
value  oould  be  ascertained.     The  tags  or  pin  tickets  were  not 
preserved.     In  fact  nothing  from  r>hich  the  entries  were  w*At  -xcept 
a  few  invoice   bills  not  presented   In  evidence  snd   admittedly  i»- 
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sufficient  and  too   incomplete   to  enable   thf  auditors  or  accountants 

to  verify  or    a  tern In e   accurately   the  number  of   dresses  manufactured, 

purchased   or  sold  by  plaintiff. 

Plaintiff  •»  own  accountant  testified  * 

•There  were  other  records  (than  said  Exhibit  1) 
submitted  to  me,  but  in  my  opinion  ihey  were  euch  th&t 
we  were  unable  to  arrive  at  any  kind  of  f l&ure  from  then. 
Thev  were  very  incomplete*  very  inadequate,  ant*  this 
(Exhibit  1)  w«lb  the  only  adequate  re-cord  in  sty  opinion 
that  eoulc  prove  the  number  of  dresses  on  hanc  at  that 
partlcul   r  date  after  the  robbery** 

But  he  eidcedf  "Ton  can1 1  make  an  audit  without  records." 

defendant »b  accountant   t^sifiec    that  even  the   Invoices 
(covering  purchases)  were  not  all  complete,  no  cr eh  record  *au  kept 
covering   llM    s-les,    the   records  were   Incomplete,   there  was  no  method 
of  determining  accurately  the  number  of  dresses  on  hand,  and   that 
his   investigation   indicated   all   sales  had   not  IMMM  recorded. 

The  boy  who  kept   the  books  testified   th?  t  he  could  not 
tell  fr«a  his  record    (exhibit  l)  how  many  garments  were  on  hand  at 
any  date  prior   to  Sfovember  It,  and   only  on  th- 1  tmlM  by   the  method 
of  addition  tm&   subtraction  as  aforesaid,   nor     nich  of  the   stock 
unsold  v9.h  purchased   or  made  by  his  father,   nor  Uu    dates  of  sale, 
and   tfc*t  he  enterec.    the   co»t   of   teresaes  made  by  his  father  as  the 
latter  *ould   "figure  it.* 

By  the  method   of  addition  and   subtraction  he  testified 
that  from  the  exhibit   the  lenat  number  of  dresses  on  hand  July  Hi 
(when  plaintiff  began  making  till  of  his  dreeaea)  visa  56.     But  n 
schedule  made  out  by  plaintiff  under  oath  at   ttftl  time   (apparently 
in  the  bankruptcy  proceedings)   showed"   only  47  on  han<i,   thus  t cueing 
to  impeach  the  accuracy  of   said   inventory  record. 

The  Jury  were   instructed   that   If  they  found   from  the   evl- 
ecnee  that  plaintiff  failed   to  keep  proper  books  of  account  from 
which  the   company  could    accurately  determine   the  amount  of  the  alleged 
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loss*  plaintiff   could  not.  reoover.     ha  complaint   la  mace  of  this 
Instruction.      If   the   Jury  followed    it  we  cannot  say  their   finding 
was  manifestly  against,   the  ueisht   of   the   evicence. 

hile   it  nnj   <*aid   In  Qarten  t.   3«n.     c<  in   nt  &  Tire  ln^* 
Co.  Ltd.*  2QC  App.      It.  ft*  Y.   |04|   the  courts  adopt    liberal  inter- 
pretations of  what  constitutes  books  of  "ccounts,   If  the  end   that 
the   insurer  will  he  hold  to  perfora  his  contract,  however  erudr 
and  unscientific  they  may  be,   the  provisions  of  the     nnurnnce  policy 
will  he  given  such  re  aenable   interpretation  as  will  protect  the 
insurer  against,  fraudulent  and    excess  ire  claims.     On  very  wuch 
similar  proof   in   that  oase  the  court  ssid* 

"So  *here   so  far  se  I   can  discover  mi   there   any  record 
kept   of    the  amount   of   goods  used    in  sjftjr  order,   the  coet   of 
material*     f  lobar,   the    item  of   profit   or  *ny  other  data  which 
would   enable   i-he  plaint  jj "i  ',   unassisted  by  his  memory  or  any 
ether  person*   to  ch<  ek  up  the   invoices  *nd  his   pales*  and  to 
determine  vita  any  degree'  of   accuracy  the  amount  of   stock  on 
hand   at   a  grlven  ttase*" 

There*  as  here*  plaintiff  was   obliged   to  resort   to  his  memory  to 

determine  the  amount   of  his   sales  and   of  his   f-teek  and   of  his  loss* 

Insetting  aside  the  verdict   the  court   s   id* 

*  ueh  a  verdict  in    >n  action  on  a  policy  of   this 
nature  am  t  be  based  upon  proof   contained   In  some  kind  of 
hooks  and   accounts  which  fairly   she*  tht       took  on  hand   at 
the  tine  of  the  burglary  without  being  supplemented   in 
major c  tails  by  the  memory  of  an  interested  party.* 

On  somewhat  similar  facts*   calling  for  construction  of  the 

identical  provision  of  the  policy  here  involved*  the  court  in 

e Inst e in  v.  Globe  Indemnity  Co.*  •*•,   P««     tate  reports*  38H,   saadi 

"It  was   the  duty  of   the   insured   to  ke  p  books  and 
accounts  so  that   ixi   case  of   theft  the   exact  loss   could  be 
ascertained   'therefrom**,  and*   unleot.   this  was  dene*   or  a 
substantial  compliance  with  the   requirement  appeared*   a 
verdict  for  the  plaintiff  was  not  Justifies .   *    -    *  there 
must  be   sufficient  fcristcn  evident*   to  enable  ths  Qompaay 
to  determine  uith  accuracy  the  amount   of  its  liability." 
(Italics  ours.) 

Cases  cited  by  appellant  are  readily  distinguishable  in 
their  facts  from   the  case  at  bar* 

Ths  judgment  is  affirmed*  aJFIRM"    i 

eanlan*  P.  J*,  and  Or  id  ley*  J.,concui# 
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This  appeal  la  from  a  decree  ordering  thr,t    if  the   cum  of 
*  9,146.08  with  interest*   found  due  from  complainant  John 
Jankoweki   to  defendant,  be  not  paid  within  a  period   of  sixty 
days  from  the  date  of   the  decree  a  warranty  A*^   from  complainants 
(huehand  and  wife)    to  defendant  of  certain  property,   their  homet 
the  fee  of  which  was  in  the  wlfe»  whioh  *»»  found   to  hare  been 
given  as   security  1'or   the   indebtedness  of   the  husband   to  the 
defendant,  be  absolute  and  binding  on  complainants,  and   thnt   they 
and  all  persons  claiming   th;ou;h  or  under   them  be  barred  and  fore- 
closed from  all  right,  title  and   interest  in  and   to  the  premises, 
end   lltet   the   second  amended  bill  of  complaint  bs  dirmiseed.     The 
decree  further  ordered   a  surrender  of  possession  of   the  premises  to 
defendant   in  the   event  of  failure  to  pay  s?  id  amount,  but   in  the 
event  of  payment   that  they  be  reconveyed  by  defendant. 

It  is  conceded   thnt   the  debt    in  question  *as  given  to 
secure  an  indebtedness  of   the   husband   to  defendant.     The  controlling 
fact  in  dispute  is  whether  it  was  given  to  secure  a  specific  in- 
debtedness of  some  $t,60U   (which  has  since  been  paid)  which  the 
husband   in   the  capacity  of  general  counsel  for   the  defend'  nt 
had  collected  and  not  previously  accounted  for.     or  whether  te 
secure  all  of  his   indebtedness      then  existing,  mich  the  master 
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found   to  b«  over  IfseMM  in  excess  of   th«   item  of  *  9,600, 

on  this  particular  question  it   is  oontendcc   the  findings 
are  clearly  Bgainat   the  weight  of   the  evidence.      If   the  point  toe 
veil   taken  it  will   toe  unn<oeas»j;y   to  discuss  aliened  errors  of  law, 
amonc   then  that   the  decree  grants  affinitive  relief  elthout  a 
cross-bill  on  whieh  to  base  it* 

'ith  respect  to  the  contested  question  of  fact  as  to  what 
the  deed  *as  given  to  s  cure,   it  ■ spears  |*mt  John  Jankowski  had 
been  for   several  years  prior  to  *£ay  1,   1323,  general  coun^l  for 
defendant  and    In   that  capacity  bad    collected  various  suns  of  money 
and   been  paid   for  various  alleged  leg»l  services  clnimed   to  have 
toe  en  performed  • 

In  April,   102S,    it  was  discovered  that    he  had   collected 
and   not  accounted  for  the  «um  of  Id ,600,  proceeds  from  a  mortgage 
foreclosure  of   property  knot  n  as  Ho,   2?  1  northwestern  avenue,   an*1! 
a  commimee   of   three  of   defendant's  officers  was  appointed   to  wait 
upon  him  *ith  respect    to   cuch  specific    indebtedness    and   adjust  the 
matter*  conference  held  April  24,  1928,   in  Jankowski' s  of;  ices, 

at  which  his  wife  was  present,  resulted   in  the  execution  of   the  doed 
in  question  on  th  t  date,  solely,  as   the  evidence   indicates,  to 
secure  repayment  of   that   specific  sua* 

Both  Mr*   and  Mrs*  Jankowski   testified    that  no  other  in- 
debtedness  than  the  collection  from  said  foreclosure  was  mentioned 
or  claimed  «t  that   tins  for  *hich  the  security  w&s  asksd   and  then 
given.       he  knew  nothing  of   this  particular  indebtedness  until 
thnt  time,  nor  the   other  indebtednesses  to  defendant  afterwards 

found   to  exist* 

The   cosnlttee   consisted   of  Prsbylinski ,   then  one  »f 

defendant's  directors,  Mrs.  ^olinski,   the  vice  presld  nt  of  defendant, 
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and  rev.   Oeltehowaki.       The  latter  die  aot  tentify* 

Mr.  Prenyl  tnnki  wm  oaIIki  to  the  wltnasa  atond  by 
ceaplainante  nnd  testified  th*».t  at,  tile  conferene«  3ira.  Jankowaki 
w%»  informs  th*t  Mr*  JTRnkoweki  "wats  short  In  hi-  ac-cunta,"  for 
which  the  company  *euld  require  security  for  r«  iaeureeaent |  that 
*hile  ho  did  not  r*aeab*r  nay  -mount  tat  stated  he  believed  that 
notning  else  waa  dloeaesed   except  security  for  t»«id  $t,C 

Mrs.  MMsaaat  testified   th  't  oho  anid  at  the   conference 
that   *Mrs.  J»nko*eki  amat  ttfttttttlaf   th*t   if   ah*  aignetf   war  the 
properly  in  *hioh  ah*  lived,  that  the  property  * ould  bo  the  property 
of  defendant  until  all  moneys   owed   by  Jankowskl   to  defencaat  be  paid 
hack."     But  oho  did  not  testify,  nor  did  K.ny  other  witness,  th&t 
there  w»a  any  Rent  ion  or  elal»  of   -ny  ether  mmy  as  due  defendaat 
than  whit  *%s  dtte  frost  that  one  iftotf  ieally  nentionet    trnnwnctioa. 
If  her  tewtlnony  esn  be  construed   aa   including  any  other  apecifio 
ratio  re  of  indebtedness   It   to  contrary  to  Kami  of  *11   throe  other 
persona  «t  "»hnt  conference* 

upporting   the  tessiaaty  of   said    three  witneetea  are 
the  uinutee  of  defendant*  a  board  of  6%3 actors  at  a  neetiag  purporting 
to  hare  been  hold  on   the  ants*  day  the  tfeec-   ***»  executed*  and   the 
further  fact  th  t  it  was  not  discovered   until  afterwards  that 
Jankowski  had   failed   to  account  for   other  suns  of  Money,  amounting, 
accord iag   to   the  proof,   to  3f»14«.Gt,  for  which  the  decree   finds 
the  property  was  also  given  aa   a** purity. 

The  ninutae  of   the  board,  aa  road  in  svidenee  -  and    their 
authenticity  ie  not  quest ieaed   -  show   th  t   &;  Mart  Reeling  the 
treaeurer   inforaed   the  board    taut   the  loan  on  tttsl  property.  Mo. 
8701  Mortbweetera  avenue,  Chicago*  had  been  collected  but  not 
received  by  hia»  and   that  attorney  John  Jsnaovakl  had  declared  he 
would  guarantee  its  r.payaent.         The  minute*  then  recited   that 
•aid  eeaaittee  wao  iMIaall   to  adjatt   the  aattor  and  had  reperted 
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the  execution  of   toe  teed   la  question* 

Under  a  later  dnte   of  Kay  S,  ltiig,    tut-  ■  nutes   state 
that  the  loan  on  mM   property  together  with  interest  anc    im>uranee 
amount  In     to  t 3,910.92  was   paid  by  Johu  Jankowski,   and   that   the  pay- 
sent  wee  made  within  a  few  days  after  the  deed  was  siren  la  not 
questioned,     he   testified    that  he   then  made  a  written  deaand  for 
reconveyance  of   the   property,  anc    tb.t  testimony  wan  not  denied.  2»o 
reference  «aa  aade   in  these  minute  e   It  any  other   indebtedness  and 
transaction.      It  was  not  until  later  that  it  developer    tfcnt  he  sued 
for  ether  matters*       the  minutes   thus  harmonise  with  the  testimony 
that  no  ether  a- tier  or   transaction  MM  considered   or  alluded  to  at 
the  conference  than  the  8 pacific  one  so   adjusted,  and  with  the 
theory  that  the  deed  w&s   intended   to    secure  th<     indebtedness  arising 
out  of   that  8 ingle  transaction  only* 

Much  of   the   testimony   before   the  master  related    to  other 
lteas   of   indebtedness  from  Jankowski   to  defendant  that  appear  to 
hare  been  subsequently  discovered*     The  master's  findings  that  the 
deed  was  also  intended    to  secure   -,s  well   this  additional  indebted- 
ness, which  so  far  as  the   record   shows  decs  not  appear  to  hare  been 
kno*n  or  even  suspected  at  the  time  the  deed   *as   executed  *  was 
followed    by  the  decree  but  is  not  supported  by   the   evidence* 

ft   think  it  is  almost   too  clear  for  discussion  tfcat   the 
deed  was  given  solely  to  secure  Jankowski's  repayment  of  wh.t  he 
had  collected   of  ^tenA^jaV  I  loan  on   said  northwestern  avenue 
property,  and   that  it  having  been  reaaid,  Mrs.  Jankowski   MM  entitled 
to  a  reconveyance  of  her  property  sithout  *ny  condition  other   than 
payaent  of  whatever  defendant   has  paid   out  for  taxes  m  the  property 
or  installments  ef  mortgages   thereon.         ome   sueh  payments  appear  to 
have  been  made. 
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In   thin  Tie*   of   the   ease  w*  art   not   concerned   with  the 
subject   of  any  additional   indebtedness  of  Jankowski   to  defendant. 
Bwr  need  we  discuss   the  gr  nting  ol  affirmative  relief   to  defendant 
on   its  answer,  which  it   is  elementary  cannot   be  cone   except   on  a 
cross  hill. 

ppellse   cells  attention  to  alleged   v«r  l&nocsbetwecn  the 
original  and  ssiended   bills,  as   in<;io<  ting  ■  change  of  position  on 
the  question  of  fact  in  controversy.       hat  is  00  regarded   should 
be  considered  with  reference  to  the  changed  relief  sought  by  the 
amendments • 

The  original  bill  alleged  that  the  deed  was  given  to 
secure  "a  certain  unsettle*    claim."     The  first  amended  bill  alleged 
that  on     pril  m\$  1928,  John  Jankowski  was  indebted   to  defendant 
"in  a  oert&in  amount*  the   exact  amount  of  said   indebtedness  being 
then  undetermined,"   and   that   the  4mi   MM  given  to  secure  "the 
payment   of  unsettled    indebtedness.*     The   second  amende     bill  stated 
the  amount  was  $8,600,  and   that   the  deed  was  given  to  secure  that 
single  indebtedness  only  and   it  \m$  been  paid. 

The  original  bill   sought  an  injunction  to  restrain  forcible 
entry  and  detainer  proceedings  begun  in  tht  Municipal  court  and  to 
prevent  defendssnt   from  selling,   charging  or  conveying  the  property. 
The  first  amended   bill  asked   to  have   the  deed   conwtrueo    rs  a  mortgage, 
and   that  an  account  be   taken,   offering  to  pay  any  thin,;  th  t  be  found 
remaining  due   "in   respect  to  said  transaction.-     The  second  amended 
bill  whs  filed   after  defendant**  answer  alleging   tfc  t  at   the   time  of 
the  execution  of   the  deed  Jankowski  was  indebted   to  defendant   in 
certain  sums  of  money  not   then  fully  determined  and   ascertained, 
rhieh  defendant    then  dcaanced  and    insisted  he  should   return  else 
it  would    institute  neceos^ry  proceedings  for   the   recovery  thereof, 
and    thereupon  the  deed  was  given  as  partial   security* 
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The   amended   bill   alleged    that   it  was  expreusly  'greed 
And  understood    that   said  deed  was   to  be  held   simply  as   security 
for  payment  of   the   indebtedness  of  £8,60 I  and   interest*   th  t   it 
was  paid,    that  a  reconveyance  was  requested  and    refused*  and  asked 
for  an  injunction  agnlnat  defendant's  disponing  or  encumbering  the 
property  and   from  prosecuting  sr«id   forcible  detainer  suit*  and 
that  defendant  should   convey  the   property  to  "your  oratrix." 

It   is  contended   by  appellee  that   In  the   second  amended  bill 
complainants   take  a  position  squarely  at  v    riance  with  the  other   two 
s*orn  bills  as   to  *h*?t   the  deed  was  given  to  a   cure,  and   that  they  in 
effect  admit  defendant*  I   theory  that   the  deed  "sm*  given  for  an  un- 
determined   Indebtedness  and  ao  muat  have   included   the  other   indebted- 
ness that  was  subsequently  found   to  exist* 

We  do  not   think  the  allegations  sufficiently  certain  to 
imply  such  an  admission,     nor  does  it  appear  from  the  testimony  that 
st  the  conferenee  had   the   precise  amount  due  on   the  only  transaction 
discussed   was  then  ascertain*?-,    or  determined.     Complainants  owed 
something  paid  for  taxes  and  mortgage  installments  th  t  had  been 
kept  up  by  defendant.     As  to  an  accounting  and  offer  to  pay  what 
may  be  found  due  on   the  transaction*   it  would  necessarily  include 
whatever  defendant  had  paid   out  on  the  property  by  mmJT  of  taxes  and 
installments.     The  testimony  in  not  out  of  h*rmony  with  the  allegations 
in   th  t  respect. 

The  decree,  therefore,  will  be  reversed  and   the  cause  re- 
manded with  directions   to  enter  a  decree  directing  »   reconveyance  of 
the  property  to  Mrs.  Jankowski,  as  prayed  for,  on  payment  within  a 
reasonable  time  of  whatever  defendant  has  psid   out,  according  to  proof, 

by  way  of  taxes  or   installments  on  mortgages,  or  that  on  fflilure  to 
pay  the  same  the  bill  be  dismissed.  Mri.^t«mm* 
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This    is  an  action   in  asiatuapsit  based  on  an  alleged  breach 
•f  an  oral  agreement  by  defendant,  a  pawn  broker,   to  keep  "in  a 
s-fety  deposit  mult  down  town  in  the  loop  in  the   cilty  of  Chiengo,* 
certain  described  jewelry  pledged  by  plaintiff   fear  a  loan  of  *2,ooo. 

On  a  plea  of  general   issue  the   trial  resulted   in  a  verdict 
in  plaintiff  a  favor  for  $6,000.     On  a  remittitur  judgment  we  8 
entered  for  $3,106,     This  appeal  followed. 

At  the   tine  of  procuring  the  loan  the  parties   (the  defend- 
ant under   the  none   of  North     tar  Loan  Bank)   signed  the  following 
instrument* 

•  Borth  St&r  Loan  Bank* 

No,  198227 


Phono  I ear born  4506 
hicago,  111.  Mar.  19,  1924. 


Property  1  Dia.  King  1  I>ia  LaValleire  and 

Dia  •  Pendant ■ • 

Value  Amount  Loaned  $2jCC.00/1OC  and  interest  3# 
Payable  Monthly,  I  ue  30  l>ays« 

It  is  expressly  understood  and  agreed  by  the  under- 
signed, th*  t  should  default  be  made  in  the  payment 

of  Interest  for  a  period  of days,  Xorth 

•tar  Loan  Bank  may  sell  the  above  described  property 
without  notice,  at  either  public  or  private  sale. 
Horth  tar  Loan  Sank 
3y  &dw.  Levin 

same   elaa  asspf 

Address  5062  ..heridan  Koad. 
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Prellmlaary  thereto   there  «ai   oral  conversation  per- 
taining  to  the  value  of    the  jewelry*   the   amount   of  the  loan  an* 
tine  of  payment.     Plaintiff   contends,  nan  testified,  th   t  defendant 
also  orally  premised    to  keep  the  Jewelry   in  a  safety  deposit  vault < 
Defendant  denied   there  ens  any  such  terme   and  agreement,  and   claimed 
that  he  kept   all  pledges  of   Jewelry  in  a  vault  In  his  of,  ice,  from 
which  In  February,  1*25,  plaintiff* a  Jewelry  was   taken  by  burglars 
and    it  has  not  been  recovers.     Plaintiff   introduced  other   testimony 
tending  to  corroborate  her  claim  of   such  an  oral  agreement  as  to  the 
place  of  keeping  the  Jewelry,  but  as  our  opinion  must   turn  on  other 
alleged   errors  requiring  a  new  trial  we  shall  not  discuss   the  weight 
of  the  evidence  on  that  point* 

Appellant  urges  thfit  under  the  well  known  rule  against 
receiving  verbal   evidence   to  contradict,   change  or  vary  written 
contracts,  plaintiff's  evidence  as  to  the  place  of  keeping  the 
Jewelry  was   inadmissible.        It  will   oe  noted    th»*t  no   reference  is 
made  to  that  subject  in  the  written  contract,     on  Hsms  subject  ws 
ars  disposed    to   regard   the  law   stated    in  Pushs  4  Lama  ^'o*  v* 
Klttrcda-e  A  Co.,  242   111.  89,  as  applicable  to  the  instrument   in 
question.      It  was   there   said  i 

"A  separate  parol  agreement   ar>   to  any  matter  not 
Inconsistent  with  the  terms  or  legal  effect  of  the  written 
agreement,  and   on  which  it   is  silent,  may  be  shown,  where 
it  appears  ttact   the  wrlcten   instrument  «M  not   intended 
to  be  a  complete  ana  final   statement  of   the  whole  t ranerct ion 
between  the  parties** 

This  rule  has  been  frequently  followed  o*  recognised,  and  there  was 
rvidenee  tending  to  establish  a  cause  of   notion  on  the  theory  of 
sneh  an  oral  promise* 

But  we  think  evidence  on  the  subject  was  erroneously 
received,  in  allowing  proof   of  unsuccessful  negotiations  for  the 
substitution  of  merchandise  for  th  t  so  lost.     *her*  **o  »°  clal» 
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of  negligence   or  pretense  of  defendant's  liability  otherwise 
than  on  the   basis  of   such  oral  promise.       The  admission  of  In- 
competent  testimony  relating  to  subsequent   efferts  at  adjustment, 
received   as  an  admission  tending   to  support  such  proaise*  was 
wholly  prejudicial* 

From  the  test  loony  of  plaintiff   it  appea  s  that  the 
burglary  took  plaoe   in  her  absence  i  row  this  country  and  that  shs 
subsequently  on  her  return  bat,  negotiations  with  defendant  with 
reference   to  a  substitution  of  other  diamonds.     Rebutting  plain- 
tiff's testimony  on  the  subject,  hereinafter  referred  to,  defendant 
testified   that  they  sere  long   tine  acquaintances  and   friendly.   Shs 
had  never  paid  or,  so  far  as  appears,  tendered  hsr  indebtedness   to 
defendant   (the     mount  of  which  the  court  required  to  be  remitted 
from  the  sum  of  the  Jury's  verdict*}     defendant  claimed  that  it 
was  solely  because  of  his  personal   interest  in  and  friendship  for 
plaintiff,  and  not  because  of  any  liability  that  hs  mad     her  the 
offer  of  substitution,  as  he  was  able   to  get   stones  for  much  less 
than  she  could*     On  objection   to  her  testimony  that  "he  wanted  to 
substitute  some  diamonds  fox   the  lost  ones*  and  sake  a  settlement 
with  her,  that  teatimcay  was  properly   stricken*      ins  afterwards « 
however »  testified    that  defendant   'phoner    her   to  come  in  and  when 
she  did  produced   two  stones,  diamonds,  and  said*     "I  am  willing 
to  give  yon  these  for  the  three  pieces  you  lost**         The  court 
denied  a  motion  to  strike  this  annwer  and  emphasised  the  error  by 
asking  her  what  was  her  answer.     In  reply  shs  testified  that  shs 
told  him  that  they  did  not   compare  with  the  value  of  hers  and  that 

•the  settlement  was  unfair** 

9«  think  the  court  erred  In  not  granting  said  motion  to 
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a  party  *bo  offers   te   pay  a  sum  la  aroid   litlgUlon,   intends  to 
adult   that  sub  te  be  due."      ( Paul  In  ?.  Hov.aer.  63   m»  312| 
Barker  v.  Buslmell.   73   111.   220  #   322 1     3raff  t.  7oa.   204   111. 
a pp.   598,   60S.) 

That  suoh  evidence  had  the  effect  on  the  Jury's  mind 
to  adult  liability  on   the  only   theory  on  v.hich  plaintiff's   claim 
rested,   nsjnely,  a  breach  of  an  oral  promise  to  keep  the  Jewelry 
elsewhere  than  in  defendant'  l   chop  or   off  lee  -»here  It  was  lost, 
e^n  hardly  be  doubted* 

In  this  Tiew  of  the  ease,  necessitating  rower sal  of 
the  Judgment  and  a  ne*   trial,  re  hardly  need  dlseuas  other  points* 
namely,  the  n  lleged   incompetency  of  the  testimony  of  plaintiff's 
witness  Beiraan,  as  an  expert  on   the  value  of  the  jewelry  loet,  and 
alleged  error  in  instructions*     There  ie  considerable  grounc  for 
both  contentions.     But  such  error  as  there  may  be   in     ithe     is 
hardly  liable  to  be  repeated   on   the   pccond   trial. 

BEYlRSKr*  AffD  HMHAlBSD* 

Keanl&n,  ?•  J»,  and  Clridley,  J.,  concur. 
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Appellee, 

J         Ai»*»iiAJu   m<M   CIRCUIT   COUJ-.T, 
▼•  ) 

}  cooft      ujity. 

TACTIC*   COMPACT,  ) 

a  corporation,  j 


ppellant* 


*  2*       A.  632 


m*  ratm  bask.*  mi       on  ojpuiob  m  ?hr  tmt< 

Thi»  appeal  hae  been  consolidated  for  hearing  with  that 
in  case  TSq.  54263  between  the   smkc  p&rtiee*      fc&olt  is  an  action 
brought   te  recover  royalties  daisied  by  plaintiff  under  a  license 
agreement   for  royalties  for  use   of  certain  patents,   the  two  suite 
covering  different  periods  of   time*        a  to  the  only  question 
involved  the  pleadings   in  each  cue   are  practically  the  rati 

ieaurrers  to  the  declaration  having  been  overruled   and 
a  plea  of  general  Issue  filed*  defend  nt' a  affidavit  ef  Merits 
(amended   in   the    inet&nt   ease)   having  been     tricken  in  each  ease, 
defendant  MM  adjudged   to  be   in  default  and   judgaent  wt-.e   sntered 
in   the   instant   esse  for  *2,74S  and    in  the  other  case  for  £3,669, 
thus  present  inn   as   the  only  question  in  each  case   the   sufficiency 
of    the  affidavit  of  merits* 

The  declaration   sets   out  a  written  contract,   dated 
>ebru^ry  28,  1913,  between  plaintiff  and   a  corporation   Uhose  none 
was  subsequently  changed   to   th  t  of  defendant)  granting  an  exclusive 
license  to  use  a  fusible   link  and  a  dry  pipe   vulve   for  the  life  of 
the  patents  applied    for  by  two  certain  individuals  -*hoae    interests 
were  assigned    to  plaintiff,  the  licensee  to  psy  a  royalty  of  two 
cents  for  every  sprinkler  head  and   of  five  cents  for  every  ory  pipe 
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valvc  m»nuf  •  ciurec    and   sold   by  the  licensee,  payable  at  certain 

times*  for  each  preceding  carter  ,  and   providing  that   "in  each 
year   the  licensee   shall  $ay  a  roynlty  of   not  less   than  Thirty-alx 

Hundred  L'ollars   (fl#tX)   payable  i^usrterly  *  •  •   .* 

Paragraph  14  of    the   contract  px or ide<     th  t   if    royalties 

shall  be   in  arrears  for  one  month  after  due   the   gr  ntor  by  specified 
notice   "may  revoke   this  license    shieH  t?hall   thereupon  become  voics, 
without  prejudice  to  any  right  or   remedy  of    the  grantor  for   the 
recovery  of  money  due  hereunder  or  in  respect  of  ftgfi  breach  of  any 
agreement  herein  contained  ." 

Paragraph  ||  provided    th  t   "if   the   licensee   shall  dis- 
continue  the  manuf   cture   of   the   sprinklers  and   valves  under  this 
licence  or  shall  not  manuf     ture  at   luast  150,000  sprinkler  heads 
and   MM    cry  pipe  valves   in   the    first  year   eoKuunein,;;   at   the  date 
hereof*  and   in  each  subse^u  nt  year*  and   if  required  by   the  grcntor 
at  least  300,000  sprinkler  heads  and   0M  dry  pipe  tn.lv es   in  each 
subsequent  ye»r  during  khc   term  of  this  agreement,*   then  by  notice 
as  aforesaid   the  grantor  may  terminate   the  license  and   the  license 
shall  become  void  without   prejudice   to   the   attgg  rights  and  renweies 
*e  provided   in  paragraph  14* 

The  declaration  further  alleges  that   subsequently  there 
were  two  supplemental  agreements  amending  the  original  agreement , 
one     pril  22,  1913,    (unnecessary  to  consider)   and   the  other  February 
23*   m*»    (after  defendant  changed    its  name)  which  providec    for  a 
change  of   royalty  fram  two  cents   to  five   cents  sor   every  sprinkler 
head  and  gave   the  grantor  the   option   to  te  minate   the   license  if  at 
least  IM  dry  pipe  valves  ohoul*   not  be  manufactured   in   the  first 
year  ******  ***  *«  ***   "*   lB  <  °h  »»"*"***  *""  "*  * 
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required  by   the  grantor   at   le   at  300.000  spr inkier  heeds   «no   | 
dry  pipe   valves  in  each  subsequent  year* 

The  provision  for  payment   of  a   royalty  ol    not  lees   than 
Thirty-six  Hundred      oll«»re   (&3,6'..">)   quarterly  remained   uncbangod. 

The   declaration  further   alleges   that  on  or   About  Xaroh 
2S,  19?3f    plaintiff  notified  defendant   that  because  of  its  default 
to  manufacture  dry  pipe  valves   if  provided  by  the  agreement  as 
amended,   it   revoked    the  license  to  oanuf   cture  e«id   dry  pipe  velvet. 
Tits  declaration  further  alleges  that  said  revocation  did  not  apply 
to  the  license   to  atanuf  aeture   sprinkler  heads  an<    th  t  during   the 
ye«*r  of  1935.   and   thereafter,  defendant  did  not  wanuf   cture  any  dry 
pipe  valves  "but  did    continue   to  ■IJMflUltltlli  sprinkler  heads  under 
said  license  agreement,  and   continued   to  pay  to  the   plaintiff  the 
stinimum  royalty  provided   to  be  paid  by  tnU  agreement,  of  Three 
Thousand,   Six  uundred  SoUars   (?3t6G<:*)  per  ysar  for  the  years  19T;4, 
1925,   1926  and  1927, ■   and   sets  forth  the  number  of   sprinkler  heads 
manuf   ctured    in  1923*  and   the  .--mount  due  under  the  terms  of  the 
contract  as  nforesaid. 

The   affidavit   of   merits   in  e*>,eh  crse   is  pre fcically   the 
same.      It  sets  forth  that  letters  patent  for   the   articles  in  question 
were   secured  by  the     seoeiated  Fne'.;or     •  utual  ?ire  Insurance  Companies, 
that  they  organised   plaintiff's  company  and   secured   the  patents  to 
It  |   that      t   the  d*tes  mentioned    in  the  declaration  "they*   ovned    the 
capital  stock  and  controlled   lt|   th;  t  defenc--nt  and   its  predecessors 
were  aanufacturers  of   sprinkler   equipment |   that   "the  Mutual  Insurance 
Companies*  had  a  large  number  of  members  and   subneribere   in  connection 
*ith  a  mutual  insurance  business?  op»mt*>r  by  "it,"   and   in  th  t 
connection  operate*    laboratories  for   the  testing  of  fire  extinguishing 
epplianses,   certain  of  which  »it*  recommended   to  "Its"  members  for 

use*       The  affidavit   then  sets  forth  thnt  defendant  MM  advisee  by 

to 
s*id  lutual   Insurance  Companies/  the  effect  that   it  designed   and 
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procured    the   patents    for    the  devices    In  cueetion,   and  would  recoi 
the   same  to   ltc  members  :  no  none   others •   one   procure  agreements   from 
thee?  to  use  no  others,   and    organise  a  corporation  for  the  purpose  of 
executing  a  license  agreement   covering   said   patents   if  defendant  would 
make  possible  the  distribution  of   such  devices  among  itu  members 
throu  houi    the  United      tntes.        It   then  stat'-a  that  it  accepted   the 
offer  and   the   "Wutual   Insurance  Companies*   thereupon  made  promises 
in  accordance  vith  such  offer  and   organised!  plaintiff   company,   with 
.-.hich  defendant  entered    in  the  agreement   in  the  declaration  mentioned! 
that  oaid  Mutual  Insurance  Companies  failed   to   recommend  the  devices 
to   its  members  and   approved  and   reco^  ended,  and   still  recommends f 
other  head  and  valve  devices  to   its  members t 


The   affidavit   then  states   tan t   the  dry  pipe  valve 

by 
unreliable  and   impracticable  and  so  conceded   to  be/the  Mutual  insurance 

Companies*  and  accordingly  said  license  on  mmti  dry  pipe  fmlve  was 

cancelled  by  plaintiff  "and   then  and   there  ssid  minimum  royalty  in 

said   contruote  mentioned  was  duly  cancelled*   -  a  mere  conclusion  and 

that  therefore  the   consideration  and   the   induoeaent  for   the  execution 

by  defendant   of   s:  id   agreement  has  wholly  failed. 

The  affidavit  contains  no   additional  aaterial  facta  but  in 
effect   incorporates  the  4  fende.nt'e   overruled  demurrer  therein* 

It  will   thus  be   seen  th  t  defendant*!'  affidavit   of  merits, 
so  far  as  it  attempts   to  st-^te  facta,  predicates  the  defense  entirely 
oa  a  breach  of  an  independent  agreement  made  not  » ith  plaintiff  but 
with  a  third  party,   a  oiatinot  entity,  "the  Mutual  insurance  Companion." 
It  is  so  manifest   th*t   the  alleged  facts  constitute  no  cefenee  to   the 
agreement  with  plaintiff  as  not  to  require  analysis*     As  even  appellant's 
oounsel  hao  not   seen  fit   to  disuse  their  sufficiency  it  is  hardly 
necessary  for  us  to  do  so.       hether  the  aa-called  Kutual   Insurance 
Companies  constituted   one  or  more  corporations  or  ^sociationa  is  not 
made  apparent  from  the  affidavit,     lut  *hetever  ite  or  their   char   cter. 
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the  relation  to  plaintiff  purports  to  be  that  of  •  stockholder 
or  stockholders.   In  that  capacity,  of  course,  the  so-called 
Mutual  Insurance  Companies  have  not  the  right  to  aet  for  the 
corporation,  or  as  the  corporation  independently  of  the  directofn, 
(Sellers  v.  Over.  172  111.  549 |  14  •:..  J.  55,  5«.) 

Kor  could  the  Mutual  Insurance  Companies  as  promoters 
of  plaintiff  sine  the  latter  hy  contract.   ( ncebpntor  v.  McCormlok, 
178  111,  404 1  Park  v.  Modern  ■  oadmen  of  America .  131  id*  214| 
Cook  on  Corps.  (8th  Ivd.)  Vol*  1,  see*  6,  p*  38.)  The  contract  sued 
on  purports  to  he  by  plaintiff  corpornii  ;n  and  duly  executed  hy  it 
as  such* 

e  think  it  euf  icient  g  oune  fox  disposal  of  the  appeal 
that  defendant  by  paying  the  minimum  royalty  required  by  the  con- 
tract of  tlf$M  annually  §$g   the  four  successive  ye?*r8  after  plain- 
tiff revoked  the  license  to  manuf  eture  cry  pipe  valves  and   by 
accepting  the  benefits  under  the  contract,  elected  to  keep  the  ssao 
alive  and  effectively  waived  any  defense  it  might  have  had*  The 
principle  is  too  veil  established  to  need  discussion*   It  is 
expressed  in  'age  on  Contracts  (2d  £d.).  Vol*  8,  -co.  tMt*  p  8400, 
and  In  illiston  on  Contracts,  Vol*  l#  flee.  888,  p.  13^9,  and  ably 
discussed  by  the  Rew  York  Court  of  ppeale  in  Rosenthal  -  aper  Co, 
v,  National,  etc,  Co*.  13  me  *   766,  being  also  a  suit  to  recover 
royalties  for  use  of  a  patent  under  a  license  agreement.   In  that 
case  the  licensor  had  brt  ched  the  contract  without  the  licensee's 
knowledge,  but  the  latter  had  continued  to  ktep  it  «aive  by  enjoying 
Its  benefits.  The  court  saidi  *A  contract  thue  kept  alive  exists 
for  the  bene' it  of  both  parties.  The  party  who  refuse&  to  regard  it 
as  terminated  by  the  breach  remains  liable  to  all  his  oolig*  tions  and 
liabilities  under  it,*  citing  many  cases,  among  them  h»   -■»  *■  M*  f 
Br.  Co.  v.  I  ichards.  152  IU.  59.  3  ee  also  ..merlean  »  *  0*  Bml  ■- 
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li   Ckt»   |j   |jjj  184   Til.    App,   509,  and  iilbernlan  Bank     a«*n.  v. 
Sckhart  &  swan  Mill.    ~o..  140   111.    \pp.  479. 

But  appellant  argues  that  the  minimum  royalty  vas  net 
by  the  terme  of  the  contract  apportioned  between  the  two  lloenae 
devices,  and  payment  thereof  cannot  he  enforced.  But  if  there  be 
any  doubt  or  to  the  interpretation  of  the  contract  on  thie  point 
we  think  the  practical  construction  put  upon  it  by  the  parties  so 
■any  years  Justifies  the  court  in  adopting  it.  UeLcan  Qoal  co. 
t.  City  of  Blooalnftton.   234   111.  f0|  hie, go  Title  &  T.   up. 

▼  .  Merchants  Loan  *  T»   C'q..   244   111.   A§p«  302 1     Chicago  v.  ^hl. 
City  Ry«    Co.,   245    Id.  473 1        Launtz  v.      Ug  ek  Furn.    Co..   £47  Id. 
289.)     ?eraumably  this  point  -me  00  decided   in  overruling  defend- 
ant's demurrer,  sums  oonnot  he  raised  on  the  ruling  construing   the 
af  I  ldavlt  for  an  Insufficient   statement  of  f»cts   on  which  to 
predicate  »  legal  defense* 

The  judgment  vlll  be  affirmed. 

aF?  IKIES  • 

eanlan*  ?•  J.,  and  Grid  ley,  J.,  concur* 
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UK.    JTttTIC     3  »•.»;;'•    ...  II V  MB    HM    0ffl2M   OV  TH*   COBZ.T  . 

All    the  points  raiaed   on   thin  appeal  have  been  con- 
sidered  ^dyerrely  to  appellant   in   e«ee  Ho.   54262,  between  the 
aatae  parties,  based   on  the   anae  contrr ct,   and  consolidated   he  e- 
*ith  for  hearing. 

For   the   reasons  stated    in  the  opinion  filet;    this  day 
in  case  Ho.   34262  the  Judgaent  herein  is  affirmed. 
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MP.*  JUTIC.E  flARMES  HWMB  THE   OPIHIOM  OF  JB$   COU1  T* 

This  it  ail  net  ion  on  ft  life  insurance  policy*  heart 
without  ft  Jury*   in  which  there  was  ft  finding  in  plaintiff's  favor 
for  i 1,047*     From  the  judgment   entered   thereon  an  appeal  was 
taken* 

The  main  ami   controlling  defense  Is  that   the  deceases 
was  not  in  good  health  when  the  policy  wag  delivered   to  and  re- 
ceived by  his*      It  was  agree*;   in  his  application,   made  a  part  of 
the  contract,   that  the  policy  "shall  not    take  effect   until  delivered 
to  and  received  by  him  during  his  life  time  and  while  in  good 
health**  in  *hich  condition  he  represented  himself  to  be* 

The  policy  is  what  is  termed  a  * Hon -medical  Policy*" 
that  is*  one   issued  without  a  prior  medical  examination  and  v holly 
upon  the  representation  of  the  applicant   *ith  respect  to  his 
state  of  health* 

The  application  I  -as   signed  on  July  3*  1929;   the  policy 
was   Issued  July  1»*   1929,   and   deliyered   to  the   injured  July  11 1 
1929.     Four  days  later   the   insured  went  to  hia  physician*  complaining 
th»t  he  did  not  feel  well  «nd  had  not  been  feeling  well  for  three 
or  four  days*   as  testified   to  by  so  id   physician*   c  lied  by  defendant 
as  its  witness*       The  precise  length  of  time  the  applicant   stated 
to  the  physician  ftp  eared   from  the  latter' s  testimony  more  or  less 
indefinite*  he  stating  on  crose-examinr.tion   it  nil  mt  have  been 
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two  or  three  day.,  "soacthlng  like   that,  within  a  week  anyway." 
But  whether  the    insured  had  reason  to  believe  he  was 
not   in  good  health  «  hen  he   received  the  policy*  and  whether  it 
did  not  take  effect  because  of  a  further  provision  that  the  policy 
was  granted   "conditional  on  there  having  been  no   Intentional  or 
fraudulent  Misrepresentation  or   suppression  of  fact"  by  the  applicant, 
need  not  be  considered  if  plaintiff  failed   to  establish  by  a  pre- 
ponderance of  evidence  that  at  the  tine  of  receiving   the  policy  the 
Insured   was  in  good  health*  as  that   term  is  generally  understood* 
For  it  has   been  repeatedly  decided  by  our  courts  that  the  provision 
first  referred    to  that  the  applicant  be  in  sound  health,  is  a  con- 
dition precedent  to  right  of  recovery  on  the  policy,  and   th  t  the 
burden  of  proving  it  rests  on  the  person  suing  on  the  policy*   (Panlols 
Motor     ale  a  Co,  y,  M,  Y#  Life  Ins*     o««   220   111.  /-pp.  33 1  Laughlln 
v*  North  Am.  Benefit     orp*»   244  Id.  391,  402 j     Kunlckae  v.  John 
Hancock  nut.  Life  Ins*   Co.,   253  id*  617* 

In  fact,  while  In  the   instant   esse   the   trial  court  so 
held  as  a  proposition  of  law  it  seems  to  have  decided  the  ease 
aainly  on  the  ground   Usui  the   applicant's  representation  th«  t  he 
was  in  good  health  *as  aace  "in  good   faith*"       a  we  con  true   the 
provision  in  question,  which  stakes  good  health  of  the  applicant 
at  the  tiao  he  receives  the  policy  a  condition  precedent  to  the 
right  of  recovery,   the  question  of  good   faith  in  his  representations 
in  regard   thereto  is  not   involved.     For  there  can  be  no  recovery  on 
the  policy  if ,  as  a  natter  of  fact,  he  was  not   in  good  health,  even 
though  he  thought  he  was.     This  MM  practically   the  construction 
given  in  fi^i7  ».  Met.  Life  Ins.  Co.,  150     .      •   (3«  C.)  793,  to  a 
like  contract  where   there  was  a  like  condition  precedent  tab*   the 
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Insured  be  In  good  health*  and  where  there  was  no  medical  examination 
and  the  Insured  was  in  fact  afflicted  with  cancer  without  knowledge 
thereof  by  her  or  the  company.  Holding  that  under  the  terms  of  the 
contract  sound  health  was  a  condition  precedent  to  the  company's 
liability  the  court,  applying  the  same  rule  of  Interpretation  as 
applies  in  every  form  of  contract*  held  the  company  not  hawing  walwed 
the  eondltion  was  entitled  to  the  security  it  expressly  provided.  And 
we  ean  see  no  room  for  a  different  construction*   (See  1  Joyce  Ins. 
(2d.  Sd.)  •  »7a*  and  eases  cited.) 

What  was  the  fact  as  to  the  applicant* s  good  health  as  the 
time  he  received  the  policy? 

Plaintiff  rested  her  ease  on  proof  of  the  policy*  payment 
of  premiums i  and  a  stipulation  as  to  the  date  of  applic  tion,  and  the 
date  of  the  policy  and  that  of  its  delivery.   nether*  In  view  of  the 
burden  cast  on  plaintiff  to  show  that  the  insured  on  those  days  was 
in  good  health*  such  proof  made  out  a  prima  faeit  case*  defendant 
assumed  the  burden  of  establishing  its  defense  to  the  contrary*  and 
celled  as  witnesses  on  the  subject  the  physician  to  whom  the  applicant 
complained  of  net  feeling  well*  as  aforesaid*  and  another  physician 
an  an  expert  on  the  ailments  and  conditions  found  as  existing  on 
examination  of  the  applicant  by  the  former  at  the  time  of  such 
complaint.  As  a  result  of  the  examination  (as  statec  in  a  letter  of 
the  physician  written  November  21*  1929,  after  the  death  of  the 
insured)  the  physician  found  that  he  had  an  anemic  look,  felt  very 
tired*  was  suffering  from  secondary  anemia,  a  slight  heart  murmur* 
and  found  that  his  urine  container  a  small  amount  of  albumen,  and  that 
he  had  a  bad  case  of  pyorrhea.   From  these  facts  and  findings  he  made 
a  diagnosis  of  acute  nsphritis  (Bright**  disease)*  with  a  probable 
origin  of  pyorrhea  of  the  mouth*  and  myocarditis,  probably  due  to  the 
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same   or  if- la,  which  progressed    rapidly  to  a  fatal  end*        eked   hie 
opinion  as  to  the   duration  of  a  man's  hoalth  found  with  i  uoh 
ailments  and   conditions,  ae  was  diagnosed    on  July  IS,  1989,   (the 
date  of  ouch  complaint  and   examin-uion)    MM    other  physician,  who 
■ply  qualified   as  an  expert,   replied!     "It   positively  oould  not 
occur  only  over  a  period  of  months,"    that  the  pathology  involved 
degeneration  of  henrt  muacles,  of  kidney  muscles  and   of  blood 
and  would  have   to  he   some  long  continued  process f  that  the  pyorrhea 
alone  would  take  years   to  develop   to  that  extent  and   is  a  disease 
that  d  velops   so  slowly  we  do  not   eee  evidence*  of  it  until  about 
Middle  life,  and   th  t   time  is  required   to  make  changes  in  the  blood 
resulting  in  secondary  anemia,  and   considerable  time  for   the  de- 
generation  of   the  he*  rt  amide  resulting   in  myocarditis,       hile  he 
testified  that  a  slight  heart  murmur  and  acute  nephritis  night  appear 
■ore  or  lots  suddenly t  he  testified    in  effect   that   the  other  mentioned 
ailment a  would  have  been  detected      t  a  considerable  time  before  July 
15,  1929,   in  other  words,   th**t   the   evidences  of   these  dlseaoos  would 
have  boon  detected      long  prior  to  the  date   of  the  policy  and   of  its 
delivery* 

As  against   this  unrefuted  evidence  tending  to  show  that 
the  deceased  was  not  and   could  not  be  in  good  health  on  nv.id  r-tes# 
plaintiff,  his  widow,  her  brother,   and  a  next  door  neighbor  teotified 
that  prior  to  July  15,  1929,   the   insured  "appeared*   to  be  in  good 
health  and  they  never  heard  him  complain  or    indicate  that  he  was  in 
ill  health. 

hether   suoh  evidence  be  taken  M  rebuttal  or  a  part  of 
plaintiff's  original  ease,   It  can  be  given  but  little  weight  against 
such  medical  testimony  based  on  actual  physical  and  laboratory 
examinations  and   well  established   pathological  theories- 

Cooley  In  his  werk  on  Insurance  Brief  a.  Vol.  4,  p#   3297, 
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The  worts  'food   henlth*   generally  moan  the  absence 
of  04/  rice   in  the  constitution,  and  of  *.ny  disease  of  a 
serious  tendency  nature   tht-t  has  a  direct  tendency  to 
shorten  life}  that   is*  the  absence  of  a  condition  of 
health  th*t   Is  consaonly   regaraed    as  a  disease   in  contra- 
distinction to  a   temporary  ailment  or   indisposition** 

X»  Tr'tfton  t«  fl&t'l     ouncll,  Knights  and  Ladles  Security. 
193  111*  App.  347,    the  words  *gocd  health"  were  hold  to  mean  "a 
reasonably  good   state   of  health  and  free  from  any  disease  or  Illness 
that  tends  seriously  or  person oa tly  to  -weaken  or   impair  the  con- 
stitution,  and   such  words  do  not  refer   to  the  appenranee  of  good 
health." 

Again  It  was   amid  in  aurphy  ▼#  &et.  Life  ins*  Co*,  10 • 
Minn*  112*     *Xt  la  the  fact  of  the  sound  health  of  the  insured 
which  determines  the  liability  of  the  defendant,  not  his  apparent 
health,  or  his  or  any  ont's,  opinion*  or  belief  that  he  w*s  in 
sound  health** 

Ve   thlhk,  there! ore,  eh^t  the  court* o  find  in.  was   again* 
a  clear  preponderance  of  evidence  that  the  insurer.  was  not  In  good 
health  at  the    time   the  policy  me*  delirer&d  and   tecelved  by  him. 
Accordingly  the  Judgment  *ill  be  reversed  with  such  a 
finding  of  fact. 
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MR,  JU.JriCX  iiHM  BUWI  THE  OPItflOJ?  OF  THS  COURT. 

On  September  39*  1929,  jud^itnt  by  confession  under  powtx 
of  attorney  was  entered   against  defendant   on  hit  promic?  ory  note   for 
$180  and  interest,  dated  June  7,  19"*,  made  payable  to  I  obert     . 

nderson  Company  In  monthly  installments  of  110,  the  flret  on  July 
1,  1929,  and  $10  on   the   first  of   the  eleven  successive  months* 

On  a  petition  by  defendant  to  vacate,  filed  November  25, 
1929*   the  Judgment  wae  opened   and  defend Mat  «i*en  leave   to  dtfend. 
A  Jury  trial  was  had  January  17,  1930.     A  verdict  wan  returned  find- 
ing the  issues  against   plaintiff,  and   thereupon  the  prior  judgment 
Bat  vacated  and  a  nee  judgment  vne   entered  on   the  verdict,   from 
which  the  appeal  m   taJren* 

lefend«nt   having  adaittea   hie  denature,  plaintiff    intro- 
duced  the  note  and   rested*       Thereupon  defendant   took  the   stand  in 
his  oirn  behalf  and   testified,  practically  as   set  forth  in  the 
petition  which  stood   as  his  affidavit  of  defense,   th&t  he  received 
a  bill  from  the  payee  of   the  note  for  paving  a  street  intersecting 
the   on*  on  ^hieh  his  house  mas  situated,  to  which  he  paid  no  attention, 
not  having  entered   into  any  contract   therefor |   thrt  later  said 
company's  agent  called   with  the  bill  and  said  hswonld  havs  to  pay 
It,   that  it  was  for  a  special  aseessment  against   his  property  and 
if  he  did  not   eitfs  the  paper  presented,   the  promissory  note  la 
question,   the   s»tter  *ould  be  turned  faa*  to  a  lawyer,       hereupon 
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he  signed  but  did  not  road  the  not*.  He  could  road  It,  and  he 
paid  $10  on  it* 

Defendant  aloe  caller'  the  said  agent  of  the  payee 
company  who  testified  that  the  paring  was  done  in  the  previous 
May  under  contract.   In  rebuttal  the  aald  agent  denied  spying 
the  bill  was  for  ■  special  assessment  against  the  property  and 
th%t  defendant  *ould  have  to  pay  it  or  would  have  to  pay  the 
elty  for  It.   He  kne*  there  was  no  contract  wiv;  cefend&nt  and 
that  defendant  w&s  under  no  obligation  to  pay  the  bill.  Probably 
the  jury  believed  defendant**  statement  that  sue  agent  falsely 
represented  that  the  note  wxa   for  a  apeoial  a&uessaent  against  his 
property*  and  If  the  sjmj  turned  on  Utnij  fact  we  would  not  disturb 
the  verdict. 

Sut  plaintiff  Is  an  endorsee  and  he taut  a  ftolder  of  the 
note  before  it  was  overdue.   If  It  also  took  the  note  In  good  faith 
and  for  value  and  without  notice  of  any  infirmity  in  the  instrument 
or  defect  In  the  title  of  the  payee*  It  who,  under  the  negotiable 
Instrument  Act  (state  73,  Ch.  98,  Cabin*  e  tats.)  a  holder  In  due 
course  and  so  entitled  to  recover  from  the  maker,  notwithstanding 
the  Jury  believed  he  was  induced  to  sign  the  note  en  misrepresentation 
and  without  any  consideration  therefor*    Introduction  of  the 
note  indorsed  In  blank  by  the  payee,  made  out  a  prima  facie  ease 
for  plaintiff  and  supported  the  preemption  that  it  acquired  the 
same  In  good  faith,  for  value.  In  the  usual  course  of  business, 
without  notice  of  defenses,  the  burden  ma  on  defendant  to  shew 
the  contrary.  He  neither  introduced  any  proof  tending  to  negative 
any  one  of  those  conditions  under  which  one  becomes  I  holder  in 
due  course,  nor  in  fact  alleged  anything  In  his  affidavit  ef 
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aerita  hariag  such  a  tendency.       Hie  sole  defease  waa  oae  ta&t 

Bight  be  rsade  against   the  payee,   but  not  a  holder  ia  due  course. 
The  burden  was  en  defendant,   haring  mane  proof  ef  frattd  and  ao 
consideration,   to  show  that  plaiaUif   took  the  note  la  bad  faith 
vith  notice   thereof.     There  was  no  at&eapt  to  &aice  eucn  proof. 
Hence  the  Judgment  cmnnot   stand,      (aa^MaHl   ▼»■  fcJaV  *®°   I^i«   "»• 
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MR.   JUSTICE  lANM  HMM  ?HK   II I1 1  MP  THE   C0uT<T# 

The  stateaent  of  claiM  herein  alleges   U)   that  plaintiff 
was   appointed   receiver  of   the   ^irst  National  3ank   of  Marysvlllet 
Kansas »  toy  the  Ccaptr oiler  of   the   Currency  prior  to     ufruct  12, 
19i4 1   (8)   th^t  at  that   time  defendant  was  the  owner  of  four 
shares  of    the   capital   stock  of  s«id   ban*  M   the  par  v   lue  of 
#100  per  share |    (3)   toafc   there  MM  on  asses;. vent   upon  sola   share 
holders  on  s*id  dote  toy   the  Comptroller   of   the  Currency |   (4)    that 
on  August  20,  1924,  plaintiff  mailed   to  eefend  nt   a  notice  of  said 
assessment,  and    (5)   defendant  has  failed   to  pay  any  part  thereof* 

Defendant  took  no   Issue  on   tne  first  and   fourth  aver- 
ments, and   hence   Is   In  no  position  to  question  either   the  proof 
offered   as   to  the  appointment  of  the  receiver  or  thnt   the  bank 
sas  duly  chartered   as  a  national  bank  or   th-t   the  notice  w  s  not 
sent* 

In  his   affidavit  of  dottm**  defendant  alleges  that   the 
certificate  for  four  shares  of   said    stock  was  aade    >ut    in   his  name 
without  his  knowledge  or  consent  toy  the  administratrix  of  his 
deceased  father's  estate,  en  part  of  his    ahare   thereof,   and  entered 
on   the  bocks  in  hie  name*    Ms  t  he  h«d   sought   to  sell  and  dipose  of 
the  same  tout  had  been  unatole  to  do  so*     He  denies  therein  that 
there  w-ss  an  assessment  upon  th*    stock  holders  toy  the  Comptroller 


.  ....... 


-       \  ■'     "■'.  A 


'iv  Im     ■  ■     • 

K   ,\   *k 

[iWC***4 

^^^HpA 

OOQ     0.rUX      >Ow  .Jaaii* 

... 

toXXiwc***  *•  .*•«  XaaoiJo*  #o*i<   *U   to  w*i«»»i  »o#»iow«  a»w 

•*  adit   x*»^«"  ***  **  mumtg**  ***  x*  •■*•«** 

tvot  to  t*«w»  o/*4  o«w  *»*o*o'i*b  *mls   t#L*  i*  J -a  J   (8)   t*S«I 
lo  M&M  '-««  «**   **  **»*   »**•   *°  •»*•■  X**l«*o  ***   *•  »»*«*• 
o?«rfe   Um  B«i»   JB0».a»sQ4  a*  ««*  otoxJj   Jo».  •    i*xtn   i»q  00X9 

4«i<J    (4)   |x«tt*rsu0  Mfi   to   ivi£*i4qgto     arts   \0*  »*«b  b**o  «o  oiobXorf 
M««  *0  0&M08  Ji   Jov.bnolob  «4   b4U«oi   llUalnl*  ,o£W   |it   4«tfl» 
,1c  yjim  \mq,  ci    htftl«1   3«S  fat*******    («}    !)Oa    « wti4*»aO«ft* 

-*•▼»  d/tJWt  MM  taii  I  Mil  a*  *tf»«i   on  ioc*   *M«b»«l 
tootq  »*"*  ituttla  ftoltfaau?  ei  noi;i«vq  o»  el   «1   •©»•**.   3c#   ,•}&«■ 
ataad  OH4   JwiJ    re  tnrt^oitt    ortj   to  «  a  4outn  *«?(>*  art*  *j   po   f>*rt»tta 
Jen  M  aoiJon  edJ    J  •*.*  to  &a*4  X  (  «  a*   be%a4<saa!a   ^X«b  an* 

uti    *«ai  ooBalio  Jftebaatab  oonntoa  to  #iv 
•■«»■  *jjr*    Ml    tuo    olMMt  a#*   JfaOJa    *i«ui    to    OOTMfa   TWO?    inl    *«ftaitlll«0 
I  to  xlTr*«i#«2<f  d  Jnanaoo   to  9*d*Xvo«*  aM  imtlJlv 

Q9X*lL4     M*Xlr     »J|1     tO    4**Q    00  b«UOO0« 

UN   o;   jrf^iiaa   a**  or  .,d  Ki   **uod  art*   no 

*****   o*«»?a**  oolcob  OH     .sat)  oj   aX*Mi*  R*an   owi  *iNf  aauui  »d* 

ToIXo-r^aoO  aii*  va  i«t,ii,;  ioa^«   <«i*  aaa;u   in**,,*****  mm  Ban  a  tort* 


-2. 

of   the   Currency,   and   that  plaintiff   has  -ny  right   to  brin*.    the 
suit,    and   avers   that,    the   court   is  without   jurisdiction*  without 
stating  any  fncta  upon  I hich  to  bate   nuch  conclusiona. 

rhie  af !  id  a  rit  wan  amended   at    the   trial  by  inserting 
"that  defendant  prior   to  the   insolvency  of   said  bank  and  appointment 
of   the  receiver"   sold   said   stock  to  the  president  of   the   bank  and 
©•seed    to  be   the  owner   thereof*   thereby  changing  the  Issue   from  the 
denial  of  ownership  of  the   ^tock  to  an  at  mission  thwt  he  o  ned  It 
at  one   tine  but  subsequently   sold   it* 

The  amended  affidavit   omitted   the  allegation  in  the  original 
an  to  his  attempt  to  sell   the    stock*  which*  however*  was  inconsistent 
with  the  claim  that  he  did  not  own  it* 

The  proof*  however,   showed  that  defend  nt  became  owner 
of  the   stock  and    received  dividends  thereon  for  many  years  prior  to 
uguat  12*  1924,  and   fcfcmt  he  t  ranamlttec   the  oertli  ic  te   thereof  to 
the  president   of   si  Id  bank  to  sell*     But   ther*  «u  no  proof  of  an 
actual  sale.       a  far  as  the  record   aho^ss  he  was  otill   the  owner 
of  the   fitock  on     ugust  It*  1924* 

In  effect  hie  affidavit  of  defence  Prtmitn  the  bank's 
Insolvency  and   the  appointment  of  "the  re' elver",  but   took  issue 
on  only  two  facta*   namely,  his   ownership  of   th(?   stock  and   an 
assessment  by  the  Comptroller  of  the  Currency*     ^roof  of  the 
latter  being  sufficient   ana  the  proof   ©ffere<-    to  renut   It   In- 
competent,  the  court  was   correct  in  remarking  th  t   the  question 
of  ownerehip  was  the  only  question  before  the  Jury.        a  the 
iasue  was  properly  narrowed  down  to   that  question  most  of 
appellant* a  points  are  without  merit* 

Proof  of  the  aaeeaoment  as  alleged   waa  made  by  a  certified 
capy  thereof,  signed  by  one  Await  as  *   c ting  Comptroller**  *■ 
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mors  Klalaterial   act  which  the     otiag  Comptroller  was  presumed   to 
possess   la  the  nbceaee  of   nay  statutory  specif lo  requirement   to 
the  contrary.      (Pardon  City  ..and   Co.  t.  Miller.  157   111.  228.)     The 
assessment  was  also  signed  by  oac  Mcintosh  me  ■   ctlag  Comptroller  of 
the   Currency."     ..cfendnat   objected    to  the   competency  and  relevaaey 
of   the  document*  because  the  as  e  stamen  t  was  not  made  by  the  comptroller* 
Courts  will  take  Judicial  notice  of   the  Federwl  offices  filled  by 
appolatmeat  of  the  President,   such  ae  Comptroller  and  Leputy  Comptroller, 
and   of  their  off  ioisl  functions,  aad   th*  t  the  latter  may  act  for   the 
former  ia  hio  absence,     (call lraa  v.     lgrea,  1ft?  111.  App.  12»| 
Pardee  City  land  Co.  v.  Miller.  157  111.  225.) 

J>efeadaat  offered   proof  ia   the   form  of  letters  from  the 
Comptroller* s  of  ice  that  at  the  time  of  the  aeeesameat  Henry  M« 
awes  oeoupiod  the  posit ioa  of  Comptroller  of  the  Curreaoy  aad  there 
was  ao  racancy  la  the  off ioe.       But  this  did  aot  prove  thnt  he  use 
at  ao  time  absent  from  his  official  duties  Had   Usas  Mcintosh  did  not 
properly  offloate  as     otiag  Comptroller   ia  making  the  assessment. 
However,  mere  letters,  though  bearing  the   seal  of  the  office,  were 
in  no  event   competent  proof   oa   that   subject* 

hile  admission  in  evidence  of   defendant's   t*e  affidavits 
of  merits  was  not   proper   to  show  their   inconsistency  &s  to  his  claim 
of  non-ownership  of   the   stock,  yet  as  there  maa  no  legal  proof  of  his 
non-ownership   it  did  ao  harm. 

vhile  ao  question  of  veracity     as  raised   there  was  ao 
error   la  giving  the   instruction  as  to   the  jury's  right  to  determine 
the   credioility  of  witnesses,  even  though  defendant  was   the  only  one 
who  testified,   especially  as  no   f  *ct  hs  testified   to  MM  brought  in 
quest ioa. 

proof  much  of  appellant' 
rrelevaat. 

oaalsa,  ?.  J..  **»  arldley,  J. # concur* 


i«  *iaw  of   the  restricted   issues  of  fact  and   ^acterof 
2  liSu-S.  argument  and  maay  cf  his  authorities  ar. 
lrrelsvaat.  aW»MF.^ 
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KB.    JUSTICE  BARaKS  WLXVBRSB  BH  OJPIJilOli  OF  THK  COURT. 

This  appeal   is  from  a  judgment   rendered  upon   the 
verdict  of   the  jury  for   $1527.94   In  nlaintiff 'e   favor,    In   a  suit 
to   recover  upon  an  oral   contract    for   the  price  of   ooal   sold  by 
plaintiff  to   defendant   and  delivered   to  her  at  her   five  apartment 
buildings  in   the  year  1917.        .Defendant,    claiming  a  breach  of  con- 
tract,   filed  a  eet-off  for  damages   for   the  full   amount  of  the 
claim. 

&o   controversy  arises  as   to   the   pleadings,   or   the 
quantity  of  coal  delivered,   or   the   places  or  dat^s  of  deliveries. 
The  only  questions  of  fact  in  controversy  were  as  to   the  quantity 
of  coal   oontraeted  for,    the  time  of  payments   therefor,   and  the 
quality  and  value  of   the  coal   delivered. 

Reversal   is  sought  on   alleged  errors  in  (l)   rulings 
on   the  admission  of  evidence;    (fl)    improper  and  prejudicial    conduct 
and  remarks  by  plaintiff's  counsel;    (3)    en   alleged   talk  by  one  of 
plaintiff's  attorneys   to  a  m«aber  of  the  Jury  during  the  trial; 
and  (4)    the  refueal  of  offered   in  *t  rue  tiers  by  defendant. 

A  like  Judgment  in   this  case  was  reversed  by  this 
court  in  an  opinion  rendered  Jiove#ber  8,   1922.     One  of  tae  grounds 
of  reversal  was  admission  in   evidence  of  certain   tickets  for 
delivery  of   coal   to   defendant,    receipted   for  by  her  Janitors,   to 
show  the  kind  and  quality  oi    the  ooal   delivered.     It  la  complained 
as  ons  of  the  errors  in   adrai  tting  evidence  at   the  second  trial 
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that   these    eame   tioketa  ware   a :«wn    to   plaintiff  *a  witnesses   for   tha 
purpose  of  rcfreehlng  their  memory,    and   that  defendant 'a   counsel 
waa  not   permitted  to   lnapeat   tha  delivery   alipa.     While  there  nay 
hare  been   sobs   irregularities  in   tha   course  of  examining  said 
wltneaaaa  with  reapect   to  their  memory  of  tha  deliver  lea  without 
lnapeat ing  the  delivery  alipa,    and  whether  they  could   teatify 
independently  of   them  after   their  memory  had  bean  rafreahed  there- 
by,  yet  we  are  not   diaposed  to  regard  the   reoord  aa   containing 
reveraible  error  upon   that  point.     «©r  do*a  the  record  support 
the  claim   that  defendant 'a  counsel  waa  refused  the  rir,ht  to 
inapeet  the  game.     *e  are  unable  to  find  r  ever  aide  error  in  tha 
admission  of  evidence,   or  in  tha  record  ae   to   the  claim  that  one 
of  plaintiff l a  wltneaaaa  talked  to  a  member  of  the  jury.     And 
while  there  may  be  some  ground  for  Holding   that  the  court  im- 
properly  rafuaed   instructions  presenting  defendant 'a  theory  of 
the  caae,   yet  wa  will  not   diacuaa  the   same,   it  being  neeeaaary, 
in  our  opinion,   te  reverae   tha  judgment   and   re&and   the  cause  for 
a  new  trial  on  the   aeaond  ground  relied  upon   for  reversal. 

In  the  course  of  the  direct  examination  of  Hob  art 
Catherwood,   defendant 'a  husband,   by  her  attorney  the  witness  waa 
testifying  ae   to   tha   *diff iculty*   in  getting  coal  in  the  build- 
Inge,   owing  to  tha  demand  of  the  United  MeriMM  *avy  therefor  at 
that  partieular  period.     Plaintiff's   counsel  objected  to   the 
question   and   aald:      "It  will   be  our  contention   that  the  difficulty 
of  this  man  had  been   that  he  had  not  paid  John  Dunn  &  Company  for 
eoal   that  he  had  used  the  year  before.        And   titere  is  another  coal 
company;    I   t  .ink  it  waa  the  Southern  Coal   Company,   that  he  had  not 
paid  for  hi  a  eoal   the  year  before,    and   that  was   the  difficulty  of 
Bob  Catherwood  getting:  coal   at   that   time,    and  the  only  difficulty." 
while  the  aourt   granted   the  motion   to    strike  out   tneaa  remarks   and 
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directed  the  jury   te  disregard    tnm,    Jiat   did  not   cure  their 

prejudicial   •  fleet.      Th*  witness  was  defendant 'e  agent  in  auking 

the   contract.      The  remark   conveyed  the  idea  to   the  jury,    and  waa 

•o  intended,    that   defendant  habitually  failed   to   pay  or  disputed 

the 
her  coal  sills,   and  went  directly  to   the  question  of/good  faith 

of  her  defense.     *hila   the  court  properly  struck  the   remarks  from 

the  record  it  went  on   te   say  it   thought   tnere  was   seme  proper 

foundation   for   the  objection  made  by  plaintiff's  counsel,    thus 

leaving  a  confused  impression  of  the  relevancy  of  the  matter  in 

the  ninds  of  the  jury. 

Again  in    the   course  of  the   direct   examination   when 
the  witness*   attention  was  directed  te   a  conversation  hid  with 
plaintiff's  president,   and  a  slip  of  p»ner  handed   to    the  latter, 
he  was  asked:      "Did  you   see  hia  do  anything  with  it?"   plaintiff's 
counsel  objected  and  said:      *We  were  ever  that  yesterday,   and   I 
held  the  record  on  title  witness*   testimony  at   the   farmer  trial, 
and  his  testimony  was  different  yesterday,   and  he  is  trying  to 
correct  and  euro   the  ill."     If  til©  was  so  the  proper  way  to  shew 
It  was  by  evidence  and  net  by  sucn  a  statement.      Objection   to   the 
remark  wae  overruled,   and  on  defendant's   counsel  Asking  a  further 
question  about  the   conversation  plaintiff's  counsel   again  ob- 
jected,   saying:      *I  hold   the  record  on   this  fellow  on   the  former 
trial,    nnd  his  testimony  is  just  60  days  different  now,   yesterday, 
than  what  it  was  en  the  forcer  trial."     Hhtn  that  wao  objected   to, 
plaintiff's  counsel   continued:      "And  tncy  have  undoubtedly  read 
the  reeord  last  night   and   are  trying  to   correct  what  he  said." 
At    this  point   counsel    for   defendant   assed    that   a  juror  be  with- 
drawn on  account  of   such  unfairness.      The  court  mildly  instructed 
the  jury  to   disregard  the  statement. 

If  counsel  wished   to   attack  the  integrity  of  the 

witness  it   should  have  been   done  by   evidence,    and   the  time   and 
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place  to  comment  on  it  wrb  In  hit.  nrguucnt   to  the  Jury     t   thr 
close  of   the    ^viucnet-  Mid   not  b;      u  h  rtfltftlftftl   in  the  couree 
of   the    trial  tJiao  might  he  given  th*  lores  of  cvir.«?noe  or  be 
extremely  prejudicial  in  effect* 

Thoue  axe  not   thy   only  improve     rcmr.rks  one   conduct 
on  the  part  of  plaintiff's  counsel  nu  dlsclostx.    in  the  rceo 
In  an  enceavor  to  justify  the    rcrorrke  above;   MMplAllMi   of  he 
recites  in  his  brief  tTfliaHj  prejudicial   co.;.  th?  t  took 

place  between  him  and  opposing  counsel*    In     hich  he   invited    the 
latter  to  a  physical  centos. t«       c  find  nothing   in  th«m  in  the  **>.y 
of  hie  juatif iention.      IH   tfcf   contrary .    the  colloquies  vers  moot 
undignified  and  called   for  the  n%i  im  rebuke  of  the  court.     The 
remarks  of  defendant'*  counsel  s^ein*  however,  to  have  been  pro- 
voked by  a  courne  of  conduct  and  Itagimgl)  tf  pl&intif  f  *  ■  counsel 
thnt  should  not  be   tolerated   nx&   lUMl  IM  condoned   in  a  court, 
room.       They  sere  in   the  natuxe  of  an  ftitiiapt  to  "bully*  or 
"bulldoae*  the  defense .   tacticu   th  c   ahould   be  suppressed  by 
the   ctturt  p-fc   their  very  beginning  in  ft  NKHftftX   fetal  *ftftM   insure 
their  not  oeing  repe  ted.       ounsel  cannot  coaplain  if   the  benefit 
of  a  Judgoent  is  loet  by  hiH   reoert  to  such  unfair  rood  reprehensible 
methods.     The   case  has  been  pending  a  long  time  SJM   it   is  r*f;r«t table 
that   it  ehould  be   sent  back  for  a  new  trial   mainly  hecpuce  of  such 
unfair  and  prejudicial  conduct  am5,   remarks* 

canlan,  7.  J.,  and  Qridley*  J.,   concur. 
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ilM.    JU3TIC3  BARKK8  HbtVM  THE  OPltiXGI   MP  Mi  COURT. 

This  Is  a  bill   for  injunction   to  restrain  the  cancel- 
lation and  violation  of  an  exclusive  sales   contract.      The  court, 
correctly,  we  think,   sustained   a  general   demurrer  to   the  bill,    dis- 
solved  the   temporary  injunction  and  dismissed  the  bill. 

The  bill   alleges   that   complainant,    on  January  11,   1929, 
entered  into   a  written  contract  (set   out  in  the  bill)   with  the  Kip 
Corporation,  by  which  complainant     as  made  its  sales  manager  with 
exclusive  right  of  sale  of   its  products,   pyrel   or  anti-prexol,    in 
certain  territory  on  a  commission  basis.        Complainant  was  to  rep- 
resent no  competitor  and  was  to   employ  for   six  months  at  its  own 
expense    three  certain  men  in  developing  tne   territory  ,uid  promoting 
the   sale  of  euch  products. 

In  the  contract    the  Kip  Cor nor at ion   is  referred  to  as 

the   'manufacturer*  and   complainant  as  the   "sales  manager."     Section 

10  thereof  provided  as  follows: 

•The  manufacturer  agrees  to   set  an   advertising  appropria- 
tion based  on  not  leas   than  95     of  manufacturer's  wholesale  list 
price  en   stated  products  during  the  term  of  this  agreement  unless 
by  written  agreement  between   the  manufacturer  and   tne  sales 
manager  it   is  decided   that    stated   a  oropriation   shall  be  si  the* 
increased   or   decreased,    and   in   the   event   tiiat   the   initial    dis- 
tribution   do«a  net   create  sufficient   eales  volume   to  allow   an 
adequate   initial   advertising   campaign   based  on   tne  advertising 
allowance  of  list  price,   the  manufacturer  will   pay  for  adver- 
tising sufficient  in  its   *ole  discretion  to   carry  on  the   initial 
advertising   expenditures   tmi    tnie   amount  will   be  •reditsji   to   the 
manufacturer  from  manufacturer's  advertising  fund  create!   ty 
percentage  of  wholeeale  liet  price  ae  set   forth  by   the  manu- 
facturer over  a  period  of   three  years.* 

Section  13  provided: 
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"Anything  herein   to    the  oontriy  nttrt taWtwrtNsM     if  ths 

minimum   sale*   at  Hat   price  by  the    eales  manager   shall  not  bo 
$400,000  for  th«t  first  your  or  JS-O.ojO   for   the  seoond  year 
or  $780, OCO   for  the   thirl   year,    this   contract  *ay  be   eaneelJiod 
by  the  avanufaoturer  on  writ  ton  notice  of  30  days  oaonov^r  the 
amount   of   sales   fall*  hole*'   »»id   ouota. " 

Sootlon  1?  provided: 

'Anything  herein   to   the  contrary  notwithstanding  tho  manu- 
faoturor   shall  have  tho   right   to   oanool   this   contrail   at   any 
tine  after  one  year   fatal  th*>   date  hereof  upon   30   dayo  written 
notice   to    the  sales  manager,      la  sue-  event  the   actual  expense 
of  sales  KKtt&tfer  over  income   from   the  inception   of  tho  contract 
to   date  of  cancellation  plus  |S9»90Q»00   shall  bo  paid   fee   the 
sales  manager** 

The  term  of  KM   contrast  was   to  be  three  years  from 
January  11,   1929,    and   thereafter  until    terminated  by  90   days 
no  ties  as  therein   provided. 

The  territory    to  bo    ieveloped   embraced   a  large  part  of 
this   country   in  eluding  the  Pacific  coast.      She  bill    alleged   that  to 
induce  oomplainant    to  enter   into    MM  contract   the  &ip  Corporation 
falsely  represented   to  him   that  its  sales  of  said  products  on  the 
Pacific  coast  had  been  for  the  preceding  year   £128, COO,  whereas 
they  Ail  not   exceed  one-half  of  that   amount;    that   complainant  re- 
lying on   said  representation   entered   into   the   contract  and  imme- 
diately attempted   to  perform   the-   same,   and  that  by  reason  of  the 
wrongful   aots  of  the  Kip  Corporation  (subsequently  mentioned  in 
the  bill   and   referred  to  herein)    the  eales  of  the  products  hawe 
not  yet  (December  30,   1939)   shunted  to  #4iO#0<0  but  only  to 
about   $125,397. SO;    that   complainant  arranged   for   the    selling  of 
amid  products  by  various  dealers   throughout   the  territory  to   sell 
the   same  at  retail;    that  as  a  part  of  the  advertising  caru&ign   to 
induce  dealers  to   deal   in  sal  J     roducta,    the  rip  Corporation  put 
out  various  advert iaements    etating  therein    that  it  h*d   contracted 
for   1438,000  worth  of  advertising   space    In    certain  magazines  ef  a 
tharacter  set   forth  in   the  bill;    tnat   each   eta' .     ent  was  false  and 
untrue,   and   that   all   the  advertising  contracted  for  by  said   cor- 
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peration  after  ti<e   execution  of  said   contract   did  not  exceed 
$X7ft#00<:<(   oart  of  which   it  did  not  pay  lor  promptly,    som«  tia.es  as 
long  aa  elx  month*  after  parent*  were  due. 

The  bill   then    allef.ee   that   the  Kip  Corporation   alao 
prepared  a  large  book  or  portfolio   containing  x'ac   almiliee  of 
numerous   advert  isescentc  and   alto    atateias»*to   that   it  would  publish 
▼  arious  of  said   advertisements  at  various    times  during   the  year 
1930    in  various  ^agasineo   ano*  nfwep*pers,    and  would   spend  hundredi 
•  f  thousands  of  dollars  in   Huoh  advertising    luring  the  year  19  29. 
The  bill  sete    forth  what   appeared  on  certain  pages  of  said  port- 
folio and  states   that   the  greater  part  of   the  promises  made  with 
re»p«el  to  advertising  were  not  kept  and  little  of  suoh  advertis- 
ing was  done  after  July  4,   19'&.      It  dowe  not  appear  from  any  al- 
legations relating   to   sail  portfolio  Hal  its  contents   tnat  they 
formed   any  part  of  the  contract.      If  any  r ^preset. tati one  were  m  >de 
with  regard  thereto  prior   to   entry  into   the  contract   taey  merged 
into   it.     The  allegations  relating  to   the  portfolio   seem  to  bo 
impertinent. 

The  bill   alleges   that  if  the  various  promises  as   to 
advertising  -  which   should  be   confined   to    those   actually  contained 
In   the  writtin  eontraot  -  had  been  carried  o^t  and   performed  by 
the  kip  Corporation,    and    if  orders   for  advertising  had  not  been 
cancel  led,    comolalnant  would  have?  been  able  to   sell   in  the  ter- 
ritory specified  during  the  first  year  a  minimum  amount  of  said 
products  at  list   nrlce     f  #400,000,   and   that  his  failure   to  sell 
such   amount   is   due  to   said   acts  of  the  kip  Cor  oration.     This 
allegation  is  a  clear  expression  of  opinion  or  a  conclusion  not 
substantiated  by   sufficient    allegations  of   fact. 

Ir.  an  argumentative  way  tae  bill  proceeds  to  say  that 
in  order  to  sell  a  product  successfully  it  is  necessary  to  induce 
retail  dealcre   to  deal   in  the   same,   and   that  they  will  not  deal 


*««  61!  1m*  to  ■  o  *£#  T*rU  u*i$»fq 

mm  •»*jttf*a»«    .  .         .  '?X$ 

,9tth  »idw  «*ff«sty»{  *>%tlM  «f*tfoar  *1*  mm  gaol 

. 

»X*  b4*  af 

. 

.«£«!  l*m%  ».-.i   glUiMi    ttjai«il«rb4i  4»Me    i\l   at.  -•   •fewimMf*  !• 

-*aoot  Mas  1©  «*»&a  ou*-*i-.»*  am  »»-«-*«c^   J*/tw  i*j  **t 

-ei.ri»rfur  dzim  1m  »i.  9i*v  &aiai.J-i.«T.M   mS  /»*q«^t 

-Xa  XJM  .»•  I OH  asafc   il      . «fcC  Mf    >al 

X«<i»"  •■  sil«i*ttee  !  i*-a  s*  ... 

-r  •a«£J*J:}««0,»i4'i  fo*  .•*«-,  ...'n"*   »i<J    i«   Simq  \mm   fc,J 

•a   o3   <am*9   el  »iU   o*  gar  .  n«U*j- 

•:*:    liiift'in   aj»ciibv   •  Ba^aiX*    IX 

U#«*    0«S4tt    »J    tan.' 
X«  b«I*i»a  »*■*  au>*i  •  faciJ-noo  v  »fl#    «i 

•t**  *.  limommm 

hlee  **  i^tfnm  jueslicicr  s  %*■. 
11$, 

Hi  LM   a'   *"*   *1    -OH9CUJ   rfaua 

J©*  .toJ«*/it. '  i  •  tJ   a»Jt*S •-, 

I    vtf*  ta*«ii<u>*' 

■Mftal  «i  x*""**1***  ■  ■.«••»*»      immbtnm,  *   Ilaa   a*  tafrta  mi 

Umn  *•«  XXiw  \a**  ****  **•  .«■**  •**  al  X*a»  *S  •%•***•  tlmsm* 


in   the   B«ur,e  unless  they   can  be  assured   that  a  public  demand  will 
be  treated  by  the  advert ielng  oi"   the  manufacturer.      On   entering 
into   the   contract   complainant  presumably  took    such  matters   into 
consideration   and  undertook  to  provide   therefor,     hut  it  aleo 
took   the   ahaneee  of  a  failure  on   the  part   of  defendant   If   keep 
its  promisee,    snd  if  it  dii  not,    complainant  would  have  a  remedy 
at  law  for  breach  oi'   the   contract.      While  defendant  agreed  to 
make  »  certain  appropriation   for   advertising,   yet  the  contract 
with  regard   to  expenditures  therefor  ia  hedged  about  with  some 
uncertainty,    and  under  section  10  much   appears   to  be  left   to 
the  disoreioa  of  the  manufacturer. 

Jut  regardless  of  the  uncertainties  oi    the  oontract 
and   the  latitude  of  discretion  giv»n  to  defoliant,    the  bill  merely 
tots  forth  a  breach  of   the   contract,   for  which  complainant  clearly 
had  an  adequate  remedy  at  law,    and  outside  of  the  prayer  for  an 
injunction   the  bill   seeks  only  legal  relief,  namely,    the  compen- 
sation for  oanoellatlon  of  the  contract  provided  for  by  sectior 
17.        There  is  no   allegation   of  insolvency  or  inability  of  defend- 
ant  to   respond    to   an   action   for  damages   and  no  basis   for  injunc- 
tive relief,   or   any  other  for*.-  of  equitable  relief. 

AtfFIRKED. 

Scanlan,  P.  J.,  and  aridity,  J.,  concur. 
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MR,    JUSTICTS  BARKJfiS  DKLIVKH^D  THI   (ifliitOb   OF   YHK   COUHT. 

This  is  an   interlocutory  appeal   from  an   order  denying 
a  motion   to   dissolve  a  temporary  injunction  entered   in  the  cause. 
The  order    restrained   the   enforcement  of  four  Judpaents  entered  on 
the  common  law  side  of  the  Superior  court,    in  which  defendant 
Bernateln  is  plaintiff,    -m<.l   complainant  defendant,   one  in  July, 
one  in  August,   and  two  in  September,   1925,    each  u  on  a  pro&ioaory 
note  in   the  pr lneipal   sum  of  $1000,  payable  to   the  order  of  one 
Pero  Perich.      One  year  later,   in  September,   1929,    complainant 
filed  a  petition  in   each  of  said  law  oases   to  have   the  Judgment 
entered   therein  by  confession  moated.     !»eh  of  said  petitions 
was  duly  heard  and  denied  September  30,   19  2*,   from  whioii  order 
complainant   prayed   an  appeal,  whether  perfected  does  not   appear 
and   is   immaterial.     On  the  same  day  he   filed  the  bill  of   tempi,  aint 
in   this  cause  setting  up   the   obtaining  of  eaid  Judgments  by  con- 
fession on  his  promissory  notes  as  aforesaid;    that   executions 
were  issued  thereon   and  placed  in  the  hands  of  the   sheriff;   that 
the  notes  in  the  first  three  cases  were  executed  by  him  "in 

blank"  with  only  the  smeunie  written    therein   and  delivered  to 
eaid   Perich,   complainant 's  brother-in-law,   who   endorsed  the  sane 
and   delivered   them  to  defendant  Berne  te in,    and   that   the  last  note 
wae  net  executed  by  him  and  was  void  because  it  wae  materially 
altered;    that  he  learned  about  the  first   two  Ju  \monte  August  8ft, 
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1926,    and   Interviewed   defendant  Bernstein   about    the*   and  whether 
they  would  affect  hie  real   estate,    and   that  Bernetain   said  hit 
eignature  was  a  mere  formality,  he   "might  rest  eaey",  his  real 
eatate   could  not  and  would  not  be  aol<3   to   aatlafy  Judgmente,    and 
whan  the  notes  Decerns   due   they  would  be    extended   lor   another  year; 
that  being   "lulled   into   security*   by   a  eh  representations  ha 
"rssted  in  such  aasa  and  security*  until  September,   1929,  whan  he 
received  notice  fro&  the  sheriff   that  hie  real    aetata  would  be 
eold  at  public  sale. 

The  bill    further  alleges  that  Perleh  and  Bernetein  eon* 
■pired  to  defraud  complainant  out  or  the  money   they  could  obtain 
by  securing  note*  or  mortgagee   sewering  hie  property  and  that 
Bernstein  almost   immediately  had  Judgment   confasaed  upon  thew.,    and 
that   "it  was   stated*  to   complainant  that  Perish  would   sign   them  on 
their  faee   and   transfer   them  to  fcernetein   and  the  proceeds  wouli  be 
used  in  the  purchase  of  real   estate   that   would  be   subdividsd  by 
Fsrich;    that   Perish  would    receive    Tom  Bernstein  $3,500  on  the 
notes;    that  Perish  did  not    sign    them  on   their  faee  but   snrforsss 
them  sn  the  bask   so  that   the   transfer  to  Bernstein  "would   seem  a 
sals  instead  of  to   secure  a  loan.* 

The  bill   then   charges  that  all  of  said  notee  w*»rs   se- 
cured by  fraud    in   the   execution  Mel   especially  the  third  note 
whloti  was  executed  by  complainant  relying  upon   the  reoressntations 
of  Bemeteln  that  his  real   estate  could  not  and  would  not  be  sold 
for  the  payment  of  the  loan,   and    that   the   same  situation  appertained 
to  the  laet   signed  note  should   the  court   find   the  same  to  be  a  valid 
note;    that  all  of  the  notes  wsre  executed  relying  upon   the  repreaen- 
tatione  of  Perish,  wtiieh  Bernstein  knew  to   be  false,   to-^it,   that 
the  proceeds  of  the  note  *ould  be   inveated  by  Perish  in   real  aetata 
as   aforesaid,   but  that  r  one  of   the  moneys  was   so   invested  and  Perish 
used  them  for  hie  own  benefit;    that  the  complain  *nt  signed   the  netee 
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1926,    and  interviewed  def  erdant  Berne  tsln  about   thorn  and  whether 
they  would  affect  hi*  real    estate,    and   that  Bernstein   said  his 
slgnaturs  was   a  mere  formality,  ho   "might  rest   eaey",  his  roal 
estate   eould  not  and  would  not  b«  sold   to   satisfy  judgments,    and 
when  the  notes  became   due   they  would  he   extended   lor   another  year; 
that  being   "lulled   into   security"  by   a  eh  representations  he 
"rested  In  suoh  ease  and   security"  until  September,   ll<2»,  when  ho 
received  not  too  froei  the   sheriff  that  his  roal    estate  would  be 
sold  at  public  sale. 

The  bill    further  alleges  that  Perich  and  Bernetein  eon. 
spired  to  defraud  complainant  out  of  the  money   they  could  obtain 
by  securing  notes  or  mortgages   covering  his  property  mr\  that 
Bernstein  almost   immediately  had  judgment   confessed  u  on   then,    and 
that   "it  was   stated"   to   comrjl  an-mt   that  Perich  would   sign   them  on 
their  face   and   transfer   them  to  Bernstein   and  trie  proceeds  would  be 
used  In  the  purchase  of  real   estate   that   would  be   subdivided  by 
Perich;    that   Peri  oh  would   receive    Tom  Bernstein  $3,600  on  the 
notes;    that  Peri  eh  did  not   sign   them  on  their  f  i©e  but  endorsed 
them  on  the  back   so   that   the   transfer  to  Bernstein   "would   seem  a 
salt  Instead  of  to  secure  a  loon." 

The  bill   then   charges  that  all  of  said  notes  w*re   se- 
cured by  fraud   in   the   execution  and  especially  the  third  note 
which  was  executed  by  complainant  relying  upon   the   representations 
of  Bernstein  that  his  real   estate  oouli  not  and  would   not  be  sold 
for   ths  payment  of  the  loan,    and    that  the   same  situation   appertained 
to   the  last   signed  note  should  the  court   find  the  same  to  be  a  valid 
not*;    that  all  of  the  notes  wore  executed  relying  upon  the  represen- 
tations of  Perich,  which  Bernstein  know  to  be  false,   to-*lt,    that 
the  proceeds  of   the  note  *ould  be   invested  by  Perich  in   real   estate 
as  aforesaid,   but   that  I  one  of   the  moneys  was   so   invested  and  Perich 
used  them  for  his  own  benefit;    that  the  complainant   signed   the  noteo 
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far   the  purpose  of  having  Perich  sign   the  notes   "a»   the  principal 
maker  thereof "   and   delivering  the  aaae  to  Bernatein   to  aeeure  loans 
thereon,   «md    that  Perich  would  bo  primarily  liabis   tuerei'or    and   com- 
plainant only  as  a  surety;    that    the  loan*  to  Perich  vera  uaurioua, 
and  herr.stoin  knew  that   coapi  ilnant  wae   to   sign   said  notee  only  aa 
a  surety;    that   Perish  had  a  singular   po-or  ov er  oompl  tin  ant  whloh 
enabled  him  to   oontrol    eoiapl  iin,*nt  against  hia  will   and  to   oauae  him 
to  exaoute  "the  aaid   four  notea.* 

The  bill   allegee  that  oompl ainant  received  no  money  on 
the  notea  and   is  not  very  familiar  with  the  for  as  of  business  nor 
the  Snglish  language;    tha     the  notea  were  procured   frost  him  &s  a 
reault  of  a  conspiracy  to   defraud.      Sat  bill   also   allegro  that 
complainant  had  petitioned   the  Superior  court  to  vacate  aaid  judg- 
ments or  open  them  up  and  allow  hia  a  trial  hut   that   this  relief 
had  been  refused ;   that  certain  of  his  defenaea  to   said  notea  are 
not  cognisable  at  la*  and   complainant  ia  relegated   to   chancery. 
The  bill  prays   that  defendants  be   enjoined,   pending  a  final  de- 
termination of  the  cause,   from  enforcing   the  judf;sents;    that  they 
be  vacated  and   aet  aside,   and   that  at  a  final  hearing  such  in  June* 
tlon  be  made  permanent. 

On  *©ve«ber  1,   192*,   defendants  entered   their  appear  <not 
and  aiowed  to    dissolve  the  temporary  injunction.      The  taction  was  con- 
tinued  from  time   to    time   and  before    it  waa  heard  defendant  Bernstein 
on  Hoves-ber  12,  1929,   filed  hia  answer  to   the  bill.      It   stated  sub- 
stantially that  he  waa  a  holder  in  due  courae  oi    the  notes  in  ques- 
tion for  value  and  consideration;    that   cowplalnant  hod  admitted  to 

hia  hie   signature  thereto  before  he  purchased   them.      The  answer 

alleged 
denied    the  alteration  of  the   fourth  note  and/that  plaintiff  waa 

estopped   to   eomol*in    that  it   lust  been  altered  by  reason  of  hia 

admission,   %n  Aforesaid.    The  answer  denied   that  defendant  made 

representations  to   complainant   aa   set   forth  in   the  bill,   or   that 
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he   "lulled  ccmpl  .inunt    into  ease  and   security,"   or  that  complainant 
relied  upon  hit  representations. 

The   answer    than   stated  that   complainant  had  not  boon 
diligent  and  wu  barred  by  res.  adJudleat*.    and   that  a  court  of 
equity  had  no  jurisdiction  of   the  mat tore   Involved.      Iho  answer 
denied   the  charge  of  usury,    procuration  of  the  note*  by  fraud,   or 
a  oonspiraoy  to  defraud,   or  knowledge  of  any    representation!  aude 
to  Ferich,   or  tho  inlluenoo  of  the  latter  QV9t  ccmpl  ain«nt  or   that 
tho  defenses   to   said  notes  set  forth  in   the  bill   are  not     ognisablo 
in  a  courtof  law.        It  alleges  that   complainant  has  been  ,  uilty  of 
laches,  has  had  an  adequate  remedy  at  law,    and   that   the  denial  of 
his  motions  la   the  law  suit  constitute  res.  adjudicate  of  the  matters 
involved  herein. 

The  answer  then  sets  up  specifically  the  filing  of  a 
narr  and  cognovit   in  each  of  said  law  cases,    the   entry  ©f  judt$memt 
thereon,  complainant 's  petition  in  each  ease  to  vacate  the  judg- 
ments,  (a  copy  of  each  petition  was  made  a  part  of  defendants* 
answer)   and   that  the  denying  of  said  petitions  fro*  which  ooapl&im- 
ant  Perkovle  prayed   an  appeal  was  a  final   and  conclusive  determi- 
nation of  compl  dnant 's  rights    in   the  instant  case. 

The  answer  was  tended,  in  respects  unnecessary  to 
mention,   January  16,   1930.      In   the  ^eantirae several  orders  had  been 
entered  continuing   the  motion  to  dissolve   the    temporary  injunction. 

A  general   replication,   in  the  ueual   form,    to   the  amended 
answer  was   filed  February  26,  IS 3o. 

The  motion  to  dissolve  was  not  heard  until  April  9, 
1930 (  when   It  wae  denied. 

The  only  contention  made  on  the  hearing  of  the  motion 
was  that  the   several  orders  denying  the  motion   to  vacate  said  judg- 
ments were  res  ad.ludicata.   and   in   support  of  the  notion   the  peti- 
tions to  vacate  said  judgments   that  were  filed  and  heard  in  the 
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several  law  suite,    and   the  orders  denying  the  pet it lone,  were  in- 
troduced in   eviiente  arid   etand  uueoatroverted   in   the  reeord.      Yhe 
chancellor ,   however,   thought   there  wae   insufiici  «nt  evidence  be- 
fore hla  to  rule  as  a  setter  91'  lew  that    they   constituted  roe 
Judicata,    and   that  complainant  was   entitled  to  a  hearing  on  the 
bill  in  chancery. 

The  question   before  us   is  not  the  eufflciency  el'  the 
bill   in   this   cauee,   w  lori  n**  been   answered   and  put  at  i«sue. 
the  real   (meet ion  is  whether  or  not,  an  far  as  the  right  to  a 
temporary  Injunction   is   cencerned,    the  waiter*  oet  up  in   the  bill 
hare  already  been  adjudicated.     A  comparison  of  the  bill  with  the 
petitions  to  vacate  said  Ju^onts  discloses  no   other  ground  for 
vacating  or  setting  aside   said  jutt^ents  than  what  was  presented 
in    «aid  petitions.      Upon  a  station   to  vacate  a  jui^ent  and  lor 
leave   to  plead,   if  the  Jud«R®nt   is  oonf  seed  by  authority,    the 
question  is  not  whether   the  Jud^sent   shall  be   eet   nside  because 
of  errors  of  law,  but  whether   there   eaists  any  equitable   reason 
far  opening  the  Ju^ent.      Uoysos  v.   ftcbendorf.   838  111.   252; 
hmaford  v.   Tolmap.   15?  id.    25a.)      It  is  well  settled   law  in  thxe 
State   that  such  a  notion  is  ftl MBNMMl   to   the   sound  discretion  and 
the  equitable  powere  of  the  court,   and  no   autnoriti«n  need  be 
elted    to   the  doctrine   that  a  forsar  adjudication  of  a  matter  in 
controversy  is   conclusive  as   tc  setters   actually  detorrainod  and 
such  other  matters  as  alght  have  been  set  up  and  litigated  in 
the   first   euit.      That   the  ^rounds  for   vacating  the  fa  i,j»ents,   on 
which  the  bill   is  based,   are   sucu  as  were   cognisable  on  a  rotion 
to  vacate  a  Julgssent  by  confession  and  for  leave   to   plead,   is  not 
atid   cannot  be  questioned.      And   that   felM   sane  r,att«ro    lorjaed   the 
grounds  for  the  petition    to   vacate,   or    would  hares  been   set  up 
therein,   is  not   questioned.      Ttxerts  is  no  otker  ground  for  the 
ultimate  relief  sought  ftp    the  bill   than  what  is  in   aubotaiico   set 
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up  in  each  of   said  petitions,   or    *aian  could  have  b«en   sat  up 
therein,     a*  the  basis  for   injunetional  relisf,    appellee  points 
out  no   allegation  of  fact  in   the   bill    that    eoul  i  not  have  boon 
availed  of  in   said  petitions.      That  baing   tho  oase,    it  would 
appear   frost   taa  unquestioned  proof  adduced   on    the  motion   to 
dissolve   tiaat   the  matters   set  up   in  the  bill  were  adjudicated 
adversely  to   complainant  on  his  motions  to   vacate   the  Judg- 
ments,   and   that  he  had   an  adequate  remedy   -it  law  under   said 
motions.      If  the   oourt  was  wrong  in   denying  said  petitions 
he   still  had  his  remedy  by   appeal. 

ihe   contention  of  appellee    that   the  oleading  of 
res   ad.iu  iicata  was  now  matter  set  up  by  way  of  c  nfession  and 
avoidance  anl   cannot  be   availed   of,   is  not  well  taken  in   this 
case.      Complainant  oimsslf  set  up   in  his  biil   that  his  actions 
to  vacate   the  Ju<j,,uentswere  denied.      Xhe   f>i«t    that   they  were, 
and  the  grounds  on  wuieh  tney  were  denied,   were  not  denied  or 
questioned.     It  being  called  to    the  attention  of  the   SMstH  en 
the  hearing  of  the  motion  to   dissolve   that    llM  matters   on 
which   tne  bill   rested  had   once  been  adjudicated,    »e   tnink   it 
was  its   duty  to  dissolve  the  injunction. 

accordingly  the  or  ier  denying   euca  motion  will  be 
reversed   and   tae  cause  rei&anded  with  directions  to   enter  an 
order   dissolving  the  temporary   injunction. 

MIIMbU    AftD  lilifcaaDKD 
TO       H     CflOlfB. 

Scanlan,   t,    J.,    and  urliley,    J.,    concur. 
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J  All?   FORSTTI, 

Plaintiff   In  Error. 


TO  IfUKICIPAL  COCR? 
.iO» 


THE  OPZEIOE  OF  THE  COURT. 


« Ith  case 
to.  Each  ilff   in  error  we» 

information  with   curbing  *  conceal**!  weapon   la 
Violation  of   section  4  of   the   -lot    entitled ,   "JLn  lot  to  Re-rloe 
the  Lav    In    delation   to   Deedl}    leepone*    (Law*  of  1*25,   pp«  539, 
340|      C«  State*   1*«>7,    p.    332.) 

a  hen  arraigned   Forsyth  pleaded 
puil*  .vn  pleads  1/   and   waived    trial  by   Jurvf 

mo   recites   that  »hen  tre  arraigned  *nd   at    th«   times  when 

ace    tv  ated,   enc    ale.  *.  a  Joint 

hear  •  h*  he«  plea**  •  were 

coun*«i»     Each  was   found   guilty   »cd    sentenced    to 
a  term  of   imprisonment  and   flnec 

A  notion  «m   entered   to  racete  the  Judgment  and  grant 
a  new   trial  based  on  affidavits  enc   oral  evidence   contradlotlng 
th<   recitals   of   the    record   stating   tb%t  defendant!  were  represented 
by  counsel   as   aforesaid,   that  Forsyth  had  mleasted  guilty,    and  German 
had   waived   trial  by   Jury.       The  motions  were  ov-r ruled  and  a  writ 
of    error    in   each  ease  was    ened   out   to   the   Supreme   Court,   on  the 
theory   that   plaintiffs   in   error  were   denied    the  conetitutional   r 
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tf*  b«  represented  by  counsel* 

The   3upre*  .-.    (;jo  111*   531)    thet  a*  the  record, 

Unclosing   Che  facts  as  aforesaid,   imports  verity  and  met  be 

-pted   as    It    le  jemde,    the   alleged   grcuud    for   direct    review  upon 
t  question  was  not  presented  by  the   writ   of   error,  and  the 
ceusee  ver*    transferred   to   this   court* 

Plaintiffs   In    error,   hoeever,   stand  in   this  court  with 
reepect   to  their  ass]  of   error,   ao  far  as  they  esntradlct 

the  record   Id   the  alleged  1   of   said   several  rights,   in   the 

same  position   they  stood  before   the  Suprene   Court  with  respect  to 
the   clti*   that   they  were   denied   the    right  to  bo  repreeented  by 
counsel.        Their   contention  as   to  e»ch  is  bssed   upon   extraneous 
STicr.cc    that   contradicts   the  record* 

If   the    oourt'a    r<  cord   was    Incorrect,    aa   contended, 
defendant* a  remedy  fie    to  apply  to  hare   the    ease   attended   so   as   to 
ep**k   the    truth,   anc  not    :,    en  attempt   to   iapeaoh  it  by  affidavit 
or   oral   evidence  presented   on  a  notion   to  vacate    the   judgments* 

Lie    it  appears   fro-*.  -called    •certificate   of   evidence* 

(properly  a  bill   of  «        ptiona)    f  hosing   the   proceedings  had  at  the 
trial  oreyth  asked   that   the   record  be  corrected  to  show  he 

pleaded    "not  guilty*,    »nd   that  no   action  w   s   taken  on  the   request, 

i    not  eppe* ..  -ne  requeet  or  Motion,   if   It  be  so 

deemed,  was   suriortod   b>  ▼It   or  evidence  or  memorandum 

Of   the    court    or   clerk,  *ould  have  authorised    the   oourt   to 

tsln  the   r  or  action.     The    court's  attention  bsing   called 

to  the    contrary  recitals   of  the   record    it    accepted   the  record   as  it 
stood   anc   so  must   wo.        In    it  n  plaintiffs   in  error  had   no 

standing  In   court  on   their  action,  to  vacate,   predicated  as   they 
were,   on  affidavits   and    evidence    tending   to    lrpeach   the   record,   as 


*«•»  held  by  the  ^ren-  Court*  and  hence  the  ae&lgzuoent*  of  *rror 
lag  on  paid  contention?  »r«  not  eupyorted  by  the  record* 

It  la  unnecessary,  therefore*  to  di»cus=  what  w*e  con- 
tained in  sale!  afficarit*  or  eridence  offered  in  eupport  of  aald 
aotlone t   owen  if  properly  preset-red  for  consideration.   The 
affidavits  appear  only  in  the  transcript  of  the  clerk  stating 
that  they  were  filed.  Of  course,  to  be  considered,  they  should 
hare  appeared  in        1  of  except lonp  or  stenographic  report  of 

i^rcceedlcgs  had  on  tht  hearing  of  the  notions  to  vacate. 
Reference  ie  suvct  to  *k\C  'dings  on  the  hearing  of  the  notions 

•  shoe  >£ge  «m  pr*Judlc*d  against  the 

defendant*  at  the  trial*   These  prooeedlnge  had  no  tendency  to 
show  whether  or  not  the  court  was  prejudiced  against  then  at  the 
trial,  and  there  lo  nothing  in  the  record  of  the  proceedings  had 
st  the  trial  fron  which  to  draw  eaoh  an  inference. 

So  far  as  the  errors  are  predicated  upon  the  proceedings 
had  at  the  trial,  they  are  argued  only  with  reference  to  the  quc*tl< 
that  has  heretofore  been  presented  to  the  Supreme  Court,  namely* 
whether  the  record  shoes  th  t  defendants  were  denied  the  constitute 
guaranty  of  the  right  to  ap/ear  by  counsel,  and  also  as  to  whether 
defendants1  guilt  was  proven  beyond  a  reasonable  doubt* 

It  appears  from  the  certificate  of  evidenoe  shoving  the 
proceedings  at  the  trial  had  June  4,  1929*  that  defendant*  them 
asked  for  a  continuance  because  of  the  illness  of  their  counsels 
frcn  waioh  it  .uuld  appear,  oontrary  to  the  recital  of  th*  record* 
th-it  their  counsel  wae  not  present  at  that  tine.   The  court  denied 
a  continuance.  Defendant  Ooman  asked  for  a  continuanoe  of  one 
houri  that,  also,  waa  denied.  The  informations  were  filed  and 
defendant*  were  arraign «  i   May  17,  1929.  At  that  tine  th*  hearing 
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on  the  pleas  entered  Mi  aforesaid*  was  continued  to  Juae  4» 
Defendsnts  were  chargeable  vita  knowledge  that  th«  east  would  be 
called  on  th«  day  set  and  if  they  desired  counssl  it  was  tholr 
Hat/  to  exercise  doe  diligence  to  prooaxe  counsel  for  the  trial* 
They  had  no  right  to  as  aw;  that  without  such  diligence  the  court 
would  continue  their  case*   So  far  as  the  record  shows  the/  re- 
quired  the  court  to  accept  their  Terbal  stateuent  that  their 
counsel  was  ill*  witaout  any  support  thereof  by  affldarit  er 
certificate*  Proa  what  appeare  in  the  record*,  therefore  »  ere  are 
unable  to  say  that  the  court  abused  ita  disoretlon  la  denying 
the  continuance* 

While  the  constitution  guarantees  the  accused  in  a 
orlainal  case  the  right  to  appear  and  defend  in  person  and  by 
counsel*  yet  under  the  circumstances  we  cannot  say  there  was  aa 
absolute  denial  of  t      fht  in  this  case.    Many  conditions 
exist  in  Cook  County  with  the  wwll  known  congested  condition  of 
the  court  dockets  why  erialnal  trials  should  not  be  delayed  wlthcat 
a  proper  showing  for  a  further  continuance*   If  defendants* 
counsel  was  ill  they  apparently  knew  it  before  they  cane  to  court 
and  .should  hare  been  prepared  tj  subnlt  sons  eridence  of  it  without 
requiring  the  court  to  accept  their  unsworn  at«-tenent.   tinder  the 
circumstances  we  cannot  say  that  the  court  abussd  Its  discretion. 

Ho  error  le  claimed  in  the  trial*  The  defendants 
testified  ind  produced  aa       itness  to  testify  for  then*  Xxecpt 
for  presence  of  counsel  they  appear  to  hare  been  ready  for  trial* 
It  does  not  appsar  C  >r  could  hare  presented  any 

other  •widencs*  and  fro*  the  entire  eridenoe  we  cannot  say  that 
the  court's  conclusion  of        >ilt  aa  charged  was  net  establishoa 
bey.         »ole  deu 


While  It  night  appear  onreaeonable   that  the   court  would 
net  allcw  *  eiitUu«M«  for  on*  hour  la  which  to  preeure  oeanoel* 
7«t   It  oooo  sot  follow  out   that  at  the  tad  of  that   time  with  othor 
ease*  for   trial   It  would  haw*   operated   to  continue   the   eaoOf   thue 
aeoeeoltAtlag   recalling   the  People9*  wltaeoooe  for  another  da/. 
What  wae  the  preolee   sltoatloa  before  the   court  at  that  tlao 
dee*  not  appear  froa  the  record* 

la  rlow  of  what  we  hate   oald  it  lo  uaneceeeary  to 
ooaolder   the  toehaloal  grounds  raloed  by  the  People  with  reopeot 
to  the  ooadltloa  of  the  record*     Wo  hare  dleregarded  theoo 
toohaloalltleo  and  baring  giren  plaintiff*  in  error  the  benefit 
of  all   that  oaa  be   ooaoldered  la  their  faror  froa  the  reoord 
before  ue»  auety   for  the  roaoono  stated,   aff  Ira  the  judgment** 

APTXRJfaD* 

Soanlaa*  P.  J*,  and  Or  id ley,  J.,   concur * 
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THE  Ft OPLS  07  THE  8TAtt 
0?  ILLT10I3, 

Defendant  In  Error* 


STMOI  001145, 

Plaintiff  In  Error* 


' 


EBHOR  TO  MUIiCIPAL 
COURT   07  CHICAGO* 


MB*   JUSTICE  BATJES  DBXJVSRBD  TBI  OPINION  07  THE   OOURT. 

This   emae  was   consolidated  for  hearing  with  ease 
Io«  54496,  Posplo.  eto»  ti  Jante  Torarth,*    In  which  we  hare 
thle  lay  filed  an  opinion  affirming  the  Judgment  of  oenrletlon* 
What  wao  there  sold  lo  eqnallj  applloablo  to  the  controlling 
questions  raised  herein  and  Is  hereby  referred  to  for  onr 
reasons  In  affirming  the  judgment   In  the  Instant  ease* 
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KIuK  'TATHOPULOS* 

•vppellee* 


MICK  K0H80*  and 
IfTRTLa  K0R3QK, 

Appellant * 


APi»KAi  FKOK   3UPiiaOB    COtT  T, 
COCK  COUMTY, 


259I.A.  634 

1IR.  JU  TICIs   CmiX2lI7  EfcLlVlfcSI  THS  GPIKIOW  Off  THE   COflMe 


On  April  3*   1925*  complainant  filed  a  bill  In  the 
Superior  court  of  Cook  county  a£«in  t  dvfendante,  husband  and 
wife*   seeking  an  accounting  and  a  discovery,     the  litigation 
arose  out  of   the  purchase *  operation  and   sale  of  a  99-year 
leasehold   interest  in  certain  real  estate,   lmprovcc    by  an 
apartment*   etc**   ouilding  at  the  corner  of  Fifty-fifth  street 
and  Blanket  one  «*  venue*  Chicago.       fter  a  reference  to  a  master 
to  take  proofs  ami  report  his  conclusions  of  la.    and  fact* 
there  was  a  he  ring  before  him  at   which  considerable  evidence* 
oral  and  documentary*  was  introduced  by  both  parties*     The  manter 
found  that  complainant  was  entitled    to  an  accounting  and*  after 
making  flnclnga*  recommended  that  a  decree  be  entered   In  aocora&nce 
with  the  prayer  of  the  bill  and   hlo   said  findings.       uch  objections 
as  were  not   sustained  were   overruled   and  were  ordered    to  etand  as 
exceptions  before  the  chancellor.     Vlnnlly*  on  December  19*  1928* 
the  court*  following    th*  master's  recommend at ions  and   overruling 
the  exceptions*   entered  the  decree  appealed    from* 

The  appeal  wee   taken  to  the     upreme   Court*  but  on  October 
19*   1929*   IM   enuse   t/ae  transferred   to  this  appellate  court 
(Stathopuloe  v.  Korswu  33t  111.   20S)   -  the     upreme  Court   saying  in 
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the  opinion  (p.  2X0) I 

'The  chief  contention*  of  appellants  are  that 
complainant  has  failed  to  establish  his  right  to  an 
accounting,  that  he  is  guilty  of  laches .  and  th*t  if 
there  was  any  conveyance  in  trust  by  complainant  of  his 
interest  to  Korson  it  was  an  express  trust  and  roid  under 
the   tatut*  of  Frauds* 

This  is  not  an  action  to  enforce  a  contract  for  the 
sale  of  the  leasehold  interest  or  any  part  thereof*  The 
leasehold  originally  controlled  and  owned  by  the  parties 
hereto  is  no  longer  their  property*  An  accounting  of  the 
proceeds  therefroai  is  what  is  sought  by  this  bill»  and  as 
we  view  it  no  freehold  is  involve®  and  this  court  has  no 
jurisdiction  of  the  appeal*  *  *  The  only  question  is  the 
right  of  complainant  to  an  accounting*" 

The  material  facts  of  the  case*,  as  disclosed  front  the 

evidence,  are  contained  in  a  statement  in  the  opinion  of  the 

uprose  Court  (pp.  806-310),  and  we  refer  to  and  adopt  the  sane 

without  re -statement* 

The  Superior  court,  in  the  dvoree  of  December  19,  1928* 

after  making  numerous  findings*  ordered  and  decreed! 

"That  from  the  amount  of  #7,560,  paid  by  .ndrew  C* 
Thompson  to  the  defendant,  Hick  Xerson,  evidenced  by  the 
note  of  said  Thompson  payable  monthly  in  M  payments  of 
♦45  oftoh,  and  24  payments  of  '7  each,  commencing  July  1, 
1921,  said  defendant,  Hick  Korson,  pay  to  complainant  one- 
half  of  said  sum,  amounting  to  $5,780*  less  a  credit  of 
$1*000*  advanced  to  complainant  by  aaid  defendant,  and  that 
complainant  have  and  recover  from  said  defendant  the  sum  of 
98700,  together  with  interest  at  the  rate  of  5  per  oent  per 
annum  from  July  1*  1921*  and  that  execution  issue  therefor. 

That  cs id  defendant*  Kick  Korson,  convey  to  com- 
plainant an  undivided  one-half  of  nil  the  lands  and  the 
fieagraveo  note*  received  by  ami!  cefendKat  from  ndrew  C* 
Thompson  in  the  settlement  made  by  said  defendant  with  snid 
Thompson  and  fcerby*  as  specified  in  the  proceedings  herein* 
and  described  as  follows  * 

A  farm  of  over  400  acres  in  Ooeana  ounty,  Michigan* 

A  farm  of  40  aeres  in  out beast  Bichigan* 

3000  mores  of  ooal  land  in  Johnson  ounty,  Kentucky* 

807  acres  of  land  in  Tennooeoo* 

^and  in  i scons in,  and 

A  promissory  note  of  about  $1*400,  signed  by  a  nan  by 
the  name  of  eagrsveo* 

That  oaid  defendants,  Sick  and  Myrtle  Korson*  their 
servants,  agents*  attorneys  and  solicitors*  are  hereby  for- 
ever enjoined  and  restrained  from  in  any  manner  proceeding* 
or  taking  action  in  any  way  or  form,  with  the  case  of  Myrtle 
Korson  v*  g|g|  tathopuloe*  pending  in  the  Municipal  court  of 
Chicago,  5C  Cs8«  So."  1,080*585* 

That  the  Court  retain  jurisdiction  of  this  matter  for 
n  further  recounting  and  relief  between  the  parties  hereto** 

One  of  the  contentions  of  counsel  for  defendants  is 
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that  complainant  failed  by  a  preponderance  of  the  evidence  to 
establish  hie  right  to  an  accounting,   '.fttr  a  review  of  the 
pleading*  and  the  evidence  we  do  not  think  that  there  io  any 
merit  in  the  contention*  And  we  are  of  the  opinion  that  the  court 
«ki  fttlly  warranted  la  ordering  that  the  defendant,  Sick  Korson #  pay 
to  eonplainant  the  sum  of  money,  with  interest,  mentioned  in  the 
deoreot  and  aleo  th?  t  ho  make  the  conveyances  mentioned  to  complainant* 

!»&   we  do  not  think  that  complainant  wns  guilty  of  such 
laches  as  bars  the  relief  as  prayed  for  in  the  bill  and  as  grsnted 
by  the  decree.  Complainant  left  for  a  visit  in  Greece  about  October* 
1920,  >.m<:  married  while  there ,  and  he  and  his  wife  returned  to 
Chicago  during  February*  1922.   fter  his  return  he  uns  advised  of 
the  settlement  agreement*  which  Korson  (acting  for  himself  and 
complainant)  had  made  with  Thompson  (new  lessee  of  the  premises)  and 
the  Derbys  (owners  of  the  fee),  and,  upon  dumands  for  an  accounting 
then  made  by  him,  he  (complainant)  ■WgolfiM'  a  payment  of  SI #000  out 
of  the  joint  recount  of  the  two  defendants*  Thereafter  he  mace  re- 
peated demands  for  a  further  recounting  md  further  payments,  but 
was  refused,  furthermore,  when  he  filed  the  present  bill  ( Apr  11  3» 
1925)  the  settlement  agreement  *hicb  Korson  had  made  with  Thompson 
and  the  Derbyo  hid  not  fully  been  consummated .  The  last  payment 
thereunder  was  net  due  until  June  1»  192 5* 

ud  we  think  thet  counsel's  further  contention  la  lacking 
In  merit,  ▼!»••  that,  if  there  mm   any  conveyance  *iti  trust1*  by 
complainant  to  Korson  of  the  former's  interest  in  said  leaeehold 
estate,  it  Mi  an  express  trust»  and,  not  being  in  writing,  is  void 
under  seetion  9  of  our  Act  on  •fraude  and  ^-Juries  (GaMH'a  ^tat# 
1929,  p.  1399)*  The  proviso  of  thst  section  readsi   "Provided*  that 
resulting  trust  or  trusts  created  by  construction,  implication  or 
operation  of  law,  need  not  be  in  writing,  and  the  same  nay  Oe  proved 
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by  parol *"     Th*  present   controversy  does  not   concern  said  lease- 
hold  estate  out   concerns  money*   etc*  received  by  defendant   In  the 
disposition  of   said   leasehold   estate  and  not   accounted   for*     The 
evidence   rather   rhors  a  "trust"   created  by  construction*   impli- 
cation or  operation  of  lavr,  and   the  proviso  of   the  section  applies* 
In  the  somewhat  similar  ease  of  Katoa  v»  Graham*  104    111*   *pp#  296f 
303*  the   court,  quoting  fr oat  Browne  on     tat*  Frauds,   see*  261  0* 
said  i     ""'hen  the  net  Ion   is  only  for  the  agreed   share  of  the  profits 
of  th*.    sale  of  land,  no  agreement  affecting  the   title  to  the  land 
Itself  remaining  executory,   the   statute   (vat  le-st   in  this  country) 
does  not  apply."       And   the  court  further  s«id*     "There   is  no  agree- 
ment here  affect int;   the   title    to  the  land*        ven  if   th*  agreement 
csa  be   said  to  affect    »he  title,    it   has  been  ex ■■•..•  out ed«     The  land 
hae  been  sold  and  the  proceeds  invested   in  other  property**      (See# 
also,  ffontgoaory  y.  Kir Kan triple*   162  111.   App.   39,  64 }       Botev  v* 
Golshour*   135   111*   300,   340 1     People  v.  Tombaufth,   305   111-   591,   593  f 
Borfc  v.  Hart la,   132  3,  Y*    280,   294*) 

defendant s*   counsel  here  stake  for  the  first  tiac   the 
further  contention  that  the  decree   should  be  reversed  because  harry 
Fosenshleld,  a  "necessary*  party,  was  not  taade  a  party  to  com- 
plainant** bill.      It  appears   from  the  court1  a  find  lags,    sustained 
by  the   evidence.   Its**  prior  to  October*  1916*  rosenehleld,  com- 
plainant and  Xlek  Korson  purchased   the  less* hold   estate  from  one 
John  IlefaJtes  anr   each  became   Uie   owner  of  e  one- third   interest 
therein;   that  on  October  10,   1916,  I  ©jsenahield ,    in  consideration  of 
$2,000  paid  to  him  by  Korean*  assigned   his  one- third   interest  to 
Korson)   that   complainant   thereafter  paid  Korean  C 1,000   for  a  half 
of   said  Posenehield's  one- third   interest!  anc   th  t   therehy  complainant 
*»A  Korson  e   oh  acquired   and  owned   an  undivided   one-half  interest 
la  said  leasehold  estate.       hen  the  present  bill  *n*  fl*«d 
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Hoeenahield ,  baring  lorn-  prior   thereto  anpi^ea  hi*  Interest  la 
the  lrenehold   etstate  and   it  not  appearing   thnt  ho  hwi   any  interest 
in  the  prayed  for  accounting  between  eonpl&lnnnt  and  defendants* 
woe  not,   In  our   opinion*  a  necessary  party  to  the  litigation* 
And   it  does  not  appear  that  he  will  be  materially  affected  by 
the   deoroe.      -learly  the  deoroe   should  not  be  reversed  for  the 
re-inon  urged* 

Other  Minor  points  are  warte  b     counsel  as  grounds  for  a 
reversal  of  the  deeree,  which  we  dee»  tmnecee i?t?.ry  to  discuss*  Wo 
hare  ccnoidcred   then,  and  find   then  without  nor  It* 

The  deeree  of  the    'uperior  eourt  appealed  fron  should 
be  affirmed  and   it  lo  so  ordered* 

MMM    '• 

cenlan,  ?•  J.»  and  B&raes,  J.»   eonour* 
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Plaintiff   in  Srrw,  JS.      JSRROK  TO   COUHTY  COVRT, 

▼•  )  cook  comrry* 

JOKS  U.  iilHKKCCI.  OPCOT/I        £*€%   mH 

Defendant  in    :rr or.  )     &  D  I       Ls/io    Qu4 

ME.    IWW    atXSUI  :.:■:  LIVL1 OB  THK  OPINION   OF  THK    COUKT# 

On  December   S,  1927,  plaintiff  recovered  a  judgment 
against  defendant  for  #300,  rendered  by  a  Justice  of  the  peace  in 
Cook  county.       Defendant  appealed   to  the   county  coprt  and   on 
November  212,  1929,   there  was  a  trial  de  novo  before  a  jury*   re- 
sulting  in  a  verdict  for   defendant.      On  December  10,  1929,  after 
plaintiff* a  motions  for  a  new  trial  and    in  arrest  of  judgment  had 
been  overruled,  the  court   entered   judgment  against  plaintiff  for 
costs,   and   subsequently  he   ®\in6   out.    the  present  frit   of   rrrofi* 
Defendant  has*  neither  entered  an  appearance  nor  filef   a  brief  in 
this  court* 

It  appears  f  em  the  bill  of  exception.-    that  on  the  trial 

plaintiff  testified   in  his  own  behalf  and   also  introduced   several 

instruments  and   writings*       Defendant   also  testified,   as  did  his 

brother,  Chris  Kinneccl.     Plaint  if     MN0M   to  recover  back  $200, 

which  he  had  advanced   to  defendant   on  a     ritten  oontract  for  the 

purchase  of   certain  land   in   the      tate  of   Florida  and  whieh  contract 

was  not  consummated,   and   also  to  recover  for  certain  other  dlsviurt* 

ments,  aggregating  more  than     1      ,    *  hich  he  had  made  at  defendant* s 

request   in  connection    srith  the  proposed   purchase*     The   contract 

(introduced   in   efts'   nee)   is  signed  by  the  parties  and   dated  May  27, 

1925.      It    states   that 

"John  H.  ilnneoci,  as  agent  for  Oaetana  Kinneoci,  hereby 
declares   that  he   has  authority   to   sell,   and  hereby  doee  sell, 
to  Leea  J.  Klein  the  following  land   (describing  it)   in  Polk 
County,   Florida,    for    the   sum  of  $1200,   payable  as  follows! 
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#100  upon  the  ai.  ning  of  thin  agreement*  the  reoelpt  of  which 
ie  hereby  acknowledged  ,  .-<nc  the  further  sum  of  $1100  when  a  Id 
Minnccol  gives  to  snid  Klein  a  varr< nty  d*.d(  conveying  said 
property  and  appurtenances  free  and  clei.r  of  all  encumbrancea* 
*  *  aid  Klein  ie  to  pay  all  costs  and  taxes  pertaining  to 
clearing  of  said  tit  la*  *  *  .   In  the  event  tb>»t  said  title 
la  not  found  perfect »  said  Ulnneccl  will  refund  on  demand  the 
4l<X>»  deposited  as  earnest  money*   rhla  agreement  to  be  in  full 
force  and  effect  for  a  period  of  9C  days  from  date,  at  which 
time  the  remainder  is  to  be  paid  In  cash*  provided  a  good  mer- 
chantable title  is  found  on  land.** 

The  contract  further  provider  th»;t  upon  the  happening  of 
a  certain  contingency  Klein  vne   to  deposit  with  Mlnnecci  ano  ther 
#100 *  also  to  apply  on  the  purchase  price*  which  other  deposit 
Klein  subsequently  raade* 

It  appears  from  Klein's  unconsrc -dictet;  testimony  in  sub- 
stance th<t  ahortly  after  the  making  of  the  contract  he  .vent  to 
Florida  and  examined  the  records  as  to  the  land;  Heat  he  founo  that 
a  deed  from  3aetana  to  Chris  (defendant's  brother}  km    been  recorded 
and  that  the  property  had  been  sold  for  taxes |  that  upon  his  return 
to  Chicago  he  (Klein)  advised  defendant  of  the ho  facts  and  both 
consulted  an  attorney}  thr  t  at  this  interview  defendant  stated  that 
Chris  had  no  real  Interest  in  the  property!  Heat  Klein  stated  that 
under  existing  conditions  he  was  unsillin  !•  "o  ahe-id  vnith  the  dealf 
that  defend  nt  urged  Klein  to  assist  him  in  clearing  the  title*  etc.* 
promising  to  pay  him  (Klein j  any  money  he  had  exp^ntleii   or  might  expend 
in  so  dolngi  that  a  written  memorandum  to  th?t  effect  was  signed  at 
the  time  by  defendant  and  celivereo  to  r.lein;  that  Klein  vaa  unsuccessful 
in  his  efforts*  although  he  expanded  wonaya   to  the  extent  af  NFTe  than 
$100;  that  contrary  to  defendant's  btatei&cnt  uhris  claimed  an  int^r^st 

In  the  land}  that  defendant  never  was  able  to  convey  good  title  to  the 

iKLelnDi 
property  to  him/  th  t  the  original  contract  of  s^e  never   as  con- 
summated! and  that  defendant,  aluhou(;h  often  requester"*  has  not  repaid 
the  #i#Q  advanced  on  the  contract  by  Klein*  or  the  moneys  M  expended 
by  him.   The  memorandum  referred  to  (introduced  in  evidence)  is  in  the 
form  of  a  letter,  dated  July  27,  1925,  addressed  to  Klein  and  rigned 
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by  defendant »  as  follows* 

"In  «cc -ore  xnee  Willi  our   itHfil  BiilJlWj    I   agreo   to 
repay  upon  demand   any  money  expended  by  you«   In  or   about 
the  r  ec caption  o£  property  in    "oik  Count;,',  Florida,  which 
I  have  contracted    to  aell  to  you,  and   I  further  agree   to 
hold  you  bnraalesa  from  all   costs*   charges  and    expense* 
suffered  by  you  in  and   r  bout   endeavoring   to  make   the   titlo 
to  said  preaises  good   in  ae." 

vft«r  reviewing  all   the   evidence  we  are  of  the  opinion 

that  the  verdict  and  judgaent   in  defendant's  favor  ere  manifestly 
a^ain&t  the  -^iight  of   the   evidence,   M  here   contended  by  Klein's 
counual,   and   that   the  judgment    in   question  should   be  reveraec    and 
a  new  trial  had.      It   is  difficult   to  deteraino  from  the   evidence 
in   the  present  transcript   the  exact   amount    kfcft*   is  due  froa  defendant 
to  Klein,  but  we  are  satisfied    th?  t  Klein  iB   entitled    to  recover  baok 
the  tflOw  which  he  advanced   on  the  contract  and   in  part  payment  of 
the  pur shone  price  of   the  land ,  and   also   t>uch  additional  uuma  as  he 
properly  expended  updsr   the   eubsequent  agreement  between  the  parties* 
as   evidenced  by   enid  m«Eiorandum  letter  of  July  27,   1925. 
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On  June  6,  1929,  a  judgment  by  confession  on  a  lease 
was  entered   in  the  Municipal   court  of  Chicago  against  defend  nt 
for  $650 |  for  rent   claimed   to  be  due  for   the  months  of     prll, 
Hay  and  June,  1929*   at  §210  pmx  month,   anc   for  £20  attorney's 
fees*     On  July  5,  1929*  on  defendant's  motion*   tno  judgment  was 
opened  and  he  w«  s  given  leave  to  defend,  etc.     He  filed   an  amended 
affidavit  of  merits  and  subsequently  there  vat  a  trial  of  the 
issues  without  a  jury,   at  which  evidence  for   both  parties  was 
introduced*       The  court   found   th*  t   there  was  due  to  plaintiff 
said   sum  of  £650#  and*  on  January  15 ,  1950,  adjudges    that  said 
judgment  for  4650,  so  confessed  against  defend  nt   on  June  6,  1929* 
stand  confirmed  as  of  that  date,   etc.     The  present  appeal  followed* 

^y  the  lease,   si«gned  by  the  parties  and  dated  March  24. 

1926,  plaintiff,  as  lessor,  demised    to  defendant,  as   lessee,  at  a 

monthly  rental  of  1210,   to  be  paid   upon  the   first  day  of  e^ch  and 

every  month,   "flat  number  three  on  the   3rd  floor  of   the  building 

known  as  5046     oodlawn  avenue,  in  the  City  of  Chief  «o,"  and  it  was 

further  provided   that  said  lessee  was 

"To  have  and   to   held    p-  it    premises,  with  the  ap;  ur- 
tcnances  *   *  from  the  first  day  of  May,   1^26,  until  the  30th 
day  of  April,  1928,   provided   sixty  days'    written  notice   is 
given  lessor  by  lessee  of  lessee's   intention  to  terminate  this 
lease  on  said  last  mentioned   date,  o^hcrw^se     this  1****         ,. 
shall   continue  from  year  to  yepr  until  terminated  by  like  notice 
in  some  ensuing  year.     Lessor   is  entitled   to   terminate  this 
lease  upon  like  notice   to  lessee  at  like  dates,  by  mailimg  said 
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notice  to  the  within  mentioned  premises,  addressee  to  sr  id 

lessee  •" 

the  evidence  disclosed   thit  defendant   continuously 
occupied   the   premises  until  shortly  before     pril  30,  1929,  whon 
he  vacate  c   them*        ■'■■%  that   time  he  owe*-   pi-intiff  #210  for  the 
pril»  1929*   rent,  and  also  *5  on  account  of  »  refrigeration  system 
which  plaintiff  had   installed   for    the  benefit  of  all   the  tenants  in 
the  building.     On  May  1,  1929,  he  mailed   to  plaintiff  a  check  for 
$215,   in  payment  of   e   id      pril  rent,   etc*      endorsed  on   the  check  is 
the  following!     "In  full   payment   of  all  rents  &nd  claims  of  every 
nature  against  Sol  H*  Goldberg  including  all  obligations  under  lease 
dated  March  24,  1926  •"     Plaintiff  refused    to  accept   the  check  be- 
cause of  the  endorsement,  and  on  the  following  4»y  returned    it  to 
defendant   in  a  letter,   in  which  he  stated   in  part*     "this  check  is 
for  April  rent  and  you  are  no*   indebted  for  April  and  May  rent.     I 
want  a  check  for  both  months  without  any  endorsements,  except  payable 
to  my  order*"     defendant  did   not   thereafter  pay  to  plrintir"r    the  rent 
for  April,  1929,   or  for  any  succeeding  months* 

lefendant  did  mot  give   to  plaintiff  any  written  notice, 
sixty  days  ;  rior   to     pril  30,   l!>29,   of  his   Intention  to  terminate 
the   lease  on  that  date  and  vacate  the  premises,  in  -  ccordance  with 
the  clams*  of   the  lease   above  fsentienef.  .      Jiailar  clauses  or 
covenants  in  leases  have  been  held  by  this  appellate  court   to  be 
valid  and   binding  upon  the  parties*      (Viiliams  v*  Veeder*   195  111* 
App.   413,   414-51     Morris   v.   Taylor.   199    111.      pp.   588,   592.)       hen, 
on  April  29,  1929,  plaintiff  learned   that  defendant  mat  moving  out, 
he  wrote  defendant  a  letter  in  which  he     eked  wh.it  action  defendant 
desired  him  to  take  relative  to  the  premises  "   on  *hloh  you  hold  a 
lease  for  another  ye*r,*   and  further  s   id:     "shall  I  lease  them  for 
you  and  if  so  on  what   terms?       The  renting  season  for  the  spring  Is 
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about  oyer  unless  liberal  concession*  are  offered*     Kindly  leave 
the  keys  with  the  Janitor."       Xefend   nt  left  the  key*  elth  the 
janitor  of  plaintiff's  building  but  he  did  not   reply  to   the  letter. 

ubsequently,  plaint. iff  rented   the  premises  to  another  tenant  who 
began  paying  rent   in  July*  1929.       Plaintiff  did  not  receive  rent 
for  the  premises  from  oefendunt  or  anyone  for  the  months  of  April* 
M«y  and  June,  1929*  and   on  June  6,  19S9,   causae    the  Judgment  in 
question  to  be  confessed. 

The  affirmative  defense  made  to  plaintiff 'a  action  by 
defendant t   as   shown  by  his  amended   of   id,': Tit  of  merits  and  on  the 
trial*  was  in  substance   th   t  store  than  sixty  days  prior  to     pril 
50,   1929,  he  verbally  notified  John     twwart,   the  "duly  authorised" 
agent   of   plaintiff,   th  t  he  intended   to  terminate  the  lease  and 
vacate  the  premises  on  said  date}    that  ;:te»**rt   then  "waived"   the 
provision  in  tiic  lease  requiring  a  sixty  days'   written  notice   to 
plaintiff  of   such  intention}   ant*   that   thereby  plaintiff   is e stopped 
to  deny  th-t  due  notice  of  defendant's  said   intention  was  not  given* 
As  to  whether  Stewart  was  a  general  agent  of  plaintiff  and  duly 
authorised   to  accept   such  a  verbal  notice   from  <?«f«ndant,  and  to 
waive   the  provision  In  the  lea»e  requiring  written  notioe,   the  burden 
was  upon  defends t  to  establish  these  facts  by  clear  and  specific 
evidence*      (31  Cyc*  1644}      Jackson  yager  Co.  t*   Coamerclol  JMfcf  199 
ill.  151,  165}     Proud foot  v*      l^htman.  78  111.  853,5  55}     Cabiness  v* 
Texas,  etc*  Co..  152  111*     pp.  406,  409.)         .fter  reviewing  the  evi- 
dence contained   in  the  present  transcript,  m  do  not   think  defendant 
sustained  the   burden  of  establishing  these  facts*     furthermore*,  we 
do  not  think  that  It  was  shown  by  a  preponderance  of    the  evidence  that 
defendant,  more  than  sixty  days  prior  to    -pril  30,   1929,   verbally 
notified      tewart  of  hie  Intention   to  terminate   the  leaae  m&  vacate 
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the  premised  on  said  date*        n£   defendant  doeu  not  gin  la   >,h>\t  he 
erer  gare  any  net lee   to  plaintiff  personally  of   much  Intention* 

Our  conclusion   le  that  the  judgment  appealed  fret*  nhould 
be   affirmed    and    it   le  eo  ordered* 

Cfinlan,   9«  J*,  and  Barnea*  J.,   concur* 
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luring  Sovenber,  1929.  plaintiff  commenced  in  the 
Municipal  court  of  Chicago  an  action  in  replevin  against  Joseph 
Kravits  to  recover  the  possession  of  forty  seven  ami  39/4vtha  tone 
of  Pocahontas  mine  run  coal,  of   the  value  of  1 347.31.  which  it 
allseed   In  its  replevin  affidavit  e^io  Kxavltz..   on  October  25. 
1929.  wrongfully  took  and  wrongfully  detains*     the  bailiff  took 
the   nald  coal  under   the   *rit  and  delivered  it  to  plaintiif »   taking 
its  receipt   therefor*     Kravits  entered   his  appearaaoa   in  the  action 
but  did  not  file  an  affidavit  of  defease.     On  I   ceaber  3.  1929, 
plaintiff *s  notion   that  he  file  such  nn  affidavit  was  overruled  by 
the  court*       There  was  a  trial  of   the   issues  without  a  jury  on 
January  28,  1930 .  during  which  only  evidence  of  plaintiff  was 
presented*     The  court  found   the  right  oi    property  in  Kravits,  and 
adjudged   that  he  recover   the  possession  of   th»*  coal  and  that  a  wis 
of   retorno  nabdado  iseae.         Froa  this  judgment  plaintiff  has  appealed. 

It  appears  froa  plaintiff's  evidence  that  curing  July* 
1929.   in  pursuance  of  a  conditional  sale  contract,   to  be  signed  by 
plaintiff  and  one  Max  Canon,    the  coal   in    iuestion  «a»  delivered  to 
premises  owned  by  Canon  at  So*  3902     set  18th  street,  Bali— 8|   lil** 
•aid  contract,  dated  July  26,   1929#  was  signed  by  plaintiff  by  its 
agent,  and  also  signed    in  Canon's  name  by  another  person  for  hia  at 


K^i    ^\  \\ 


IMM 


.•  •■   :■  ii::     *      '  {  .▼ 

889  .A.I  C 2 2  i  .-uh,       -ffiW-ot 


d% ;»so«.  ia«J*&o  al  7*Xsl»'k  ui   aoAJa*  mi  •£«»/&>>  1*  iiaoo   laqi&JavX 
«M4  «x*  «  B9Y9*  \ia«.  ...-i.«»«« oq   **M  foirooat  ©*  cUroncX 

tl  io  ouXot  wu4    xo  «JU©»  «li   $ai«  ue#JUMtet«^  to 

«£*iv»«4  OIao   cflr^f.v  -9l«9«  o*l  M   iwSLx 

-loo »•   ruX-t^c  saV      .waJU^*b  \,XIa i^BOfi'  ^n*  tfooJ   v.XXtf*ts«To-rv  4f8tX 
pMM    illltaiaJtff  c?   Si   »vt»YlX»5>   Jtii;  Jliw  ***    i*boB  l**P  bksm   04* 
uoiJoa  acU   pi    OOJUHU  o^qo  sirf    *9io*no   Bflt  t-:*W    Jqlooo*  til 

II  «£  xsdai-  .»»*&**»  to   «  .  •  «  a«  till  Jwe  Mb  zu4 

;joX*«*»to  m*  -i*  siM#ft  all*  *d  #*i  N*  a»t>i*alaIo, 

B*  ^u»t  y  **«  ♦  #xi»oo  oal# 

mm  .  to  mmmW**  xtmc  ,     -.'X  .as  x**Muri> 

MM   ♦  aaiv^.  ai  V**<J**S   to    stl»i-   oott    mm!   ixu cro  mIT     .boiaoooto; 
r.   4*0*  J    bKfi   Xacc    nrfd    Id   QOiaaOdBdO;  a*  J    t.'7fl»»:   »d   fttfJ    M*lM<tb* 
.SjjLso^o  auui   ttlJ«l«X«  *no«jb«t  oiatt  M>at  »*Bfrflrt  tTOtffl   *• 

,v.X«..  ^tti '..  :   ••aoMva  o'ttUsialq  mi?   c*js*:c*  IX 

Xt  MMMl«    »4   OS    %i*mxt*9d    »!«•    loHOlJidflOO    »    t«    OOoUfftftMI  si    «tStX 

oi  ootorlXoo  oov  ao-Uaoi  oo  **<*   »ftoa*:<  jus*  mm  mm  tVK'alaX? 

todi  |ojmo!43  «loo«*a  attftX  i*»  o*  -*j  ommO  vO  ooavo  aooi«*?« 

ail  xtf  niJai«Xi  xtf  oofnia  «o  »«aOX  ,»S  tXtfl  ootao  .j^tlsaj  Mao 
i*  add  tot  aoaio*  lorfioxta  ^tf  ooum  a'aoBaO  *i    ooa*la  oaXo  Mi*  ****** 
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his  request  and    in  hie   presence,  and  nm  thereafter  approved  in 
writing  by  an  executive  offieer  of  plainUff  j  that  Canon  never 
paid  for  said   coal  bo  delivered,  or  any  part   thereof}  and   that 
on  October  25,  1920,  Canon  deeded  the  promises  to  the  defendant* 
Krevits.       luring  the  trial  plaintiff  offered  tn  evidence  said 
contract,  but*  upon  defendant's  objection  the   court  refused   to 
admit  it  in  evidence.       The   court  also  refused   to  allow  plaintiff 
to  sho«  that*  at  the  time  the  replevin  suit  was  comcenced*  Kravlts 
was  to  owner  and  In  possession  of  said  premises  anc>  claimed  owner- 
ship of  and  right   to  the  possession  of  the  coal  in  ^ueution* 

In  said  contract   (refused  admission  in   evidence  by  the 
court)  it  is  provided  in  part  that  plaintiff  sells  to  Canon,  and   the 
latter  purchr ees  from  plaintiff*   the  "approximate   tonnage*  of  *1Q0 
tons  or  more  of  Pocahontas  mine  run  coal*"  at  the  net  price  per  ton 
of  f7#25,  "to  be  delivered  our  lag  the  period  beginning  Jul;"  1*  1929* 
and  ending  April  30*  193wiu    that  the  terms  are  "c&sh  (or     hlo?,go 
exchange)  on  or  before  the  loth  day  of  each  month  for  all  coal 
delivered  during  the  preceding  months"   that  "if  the  credit  of  the 
Buyer   (Canon)   shall  at  any  time  in  the  Judgment  of  the  Seller   (plain- 
tiff) become   impaired*  the  teller  reserves  the  ri£ht  to  require  pay- 
ment  in  advance  before  unking  further  deliveries >M  and   that 

"Delivery  is  uade  with  the  understanding  that  any  and 
all  ooal  delivered  under   this  ecntr? -.  t  remains  the  property 
of   the   Seller  un.il  the  Buyer  has  fully  paid   the  teller,  not- 
withstanding the  coal  may  be    in   the  poseejnion  ml  the  Buyer)  if 
the  coil  has  been  .partially  consumed   the  title  to  the  balance 
will  remain  in  the  teller's  narae  until  the  full  purchase  price 
is  paid." 

In  sections  2C  and  25  of   the  Uniform  Cales  Act,  in  foroe 

July  1*  1915*    (Cahill's      tat.  1929*  par.   23  and  26*  pages  2303-4) 

it   is  provided i 


ul   fctffWm        i   i     •>•••  •    i#*  *«•  «••«•»•«?  •**  «i  in*  f«»iff»i  aid 

JaxW  to*  ftov  .«  xpu  i-ti  ,kttwlli*  «o  X-«o  j*««  *•!  bi«s 

9rf*   tofe***  «#«*C  t»ff»*»0  no 

bi«o  tttMAj  l«i»I*  I^l-Ji   w*#  »** ii*I       •«#!▼««* 

oj   »oiii  .d»  ••tfru- Aortas  aoqv  «Je*    »4 

••9   MIT       ,»^»Wt«  »i  11  Ji«fcj> 

Mil    Hi     i    inftjtiwicij  •*«■•  '*&*  *i-  H0I  ****  *■•**  »*  ,f.-ult  <r«rf9  «j 

-*9a«ro   v!»^*ti.-j    jmui   n»aias  »»9»«f  ai    »B*  *9iare   •*!#   «*w 

<*••«»««   *i&  9  «*   !•  *l*o 

*4saix«3qc(»*   »**   ,imaJ*l<J  Ml)  attt-^MIiv  ttltaX 
a»4   xo*  90*13  #«fl  »ijj   5  6    -|X»o3   «u?   ?«i«  •04a9*U(w>l  lo  9i«w  to  wrroJ 

d   Aoiwi  jw*#  8*i«v«  b»'i«trii*6  9s' 

'..*    ««1»<    2*fi    JiVtfJ  -.liiJSfiWI    »J3T 

:s  duet*  \*  v.*fe  to    (oijiuuicx9 

•if*  to  *i9*i9  ttjfj  II  mswm  »Mi»»9*?q  «u  t>*i9iJi9fc 

jrffeii  uj.<?   «9*i«»9i  ?  ,  fcsfriaqsi  oaoontf  (ill! 

J  arts   oat*  *•. 

Xj4»9    Hit 

<rfJ   ««l*:ti^*Ji*i« 
8  *iU  oi  «i«*0i   IXiw 

90io*f   tti    **»A  inina  Ki«tia9  9#i    Id  6S    tola   J6   90 

t  k»Mvoiq  9i    #1 
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"See.   80.      (1)     *aere   tnere   it  a  contract  to   tell 
specific  goods*  or  where  goods  are  subsequently  appropriated 
to  the   contract t   the   »eller  may*  by  the  terns  of  the  cob  tract 
or  appropriation*  reserve  the   right  of  possession  or  property 
in  the  goods  until   certain  conditions  have  been  full  tiled.  The 
right  of  possession  of  property  nay  be  thus  reserved  notwith- 
standing  the  delivery  of  the.  goods  to  the  buyer  or  to  a  oarrler 
or  other  bailee  for   too  purpose   of   transmission   to  the  buyer* 

Sec   23.       ubject  to  the  provisions  of  this     ct,  where 
goods  are  sold  by  a  person  who  is  not   the  owner  thereof*  and 
who  does  not  sell  then  under  the  .authority  or  with  the  consent 
of  the  owner   the   buyer  acquires  no  better   title    to  the  goods 
than  the   seller  had*  unless  the   owner  of   the  goods  is  by  his 
eonduet  precluded   from  denying  the   seller's  authority  to  sell." 

In  the  case  of  Sherer-aillett  Co.  tt  JMM  318  BUU  432» 

our  Supreme     ourt  decided  that  a  reservation  of  title  by  the  seller 

is  good  against  a  oona  fide  purchaser  from  a  buyer  in  possession 

under  a  contract  of  conditional  sale*  unless  there  are  facts  showing 

grounds  of  an  estoppel  as  against  the  original  seller,     referring 

to  said   sections  of  our   statute   the  Court  in  itu  opinion  said  in 

part   (p.  434) t 

"jJy  auction  20  of    tue  act  the  validity  of  a  contract  of 
conditional  sale   Is   recognised.       action   99  declares  the  law  of 
this    itate  respecting  the   transfer  of   title   to  be  that  thereto* 
fore  declared  by  the  gre-tt  majority  of   the  courts  of  this 
country.   *  •     It  is  a  general*  well*e»tabllshet;  principle  that 
no  one   on  transfer  a  better  title   than  he  has*  •  *  section  2  3 
declares;,   In  humony  with  the   settle*   law  of  estoppel*   that  the 
owner  of  the  goods  nay  by  his  conduct  be  precluded  from  denying 
the   seller' I  authority  to  soil,     in  gpAtf   to  give  rise  to  an 
estoppel*  however*   it  Is  essential  th*.t   the  pcrty  estopped   shall 
have  traade  by  uct  ox  ways'  a  repre6eatutit.n»  um*   th*t  the  person 
est  ting  up  the  estoppel   shall  have  «.cted   on   the  faith  of  this 
representation  in  such  a  way  ths--t  he  o».nnot  without  damage  with- 
draw from  the  transaction.* 

In  view  of  the  above  deoieion  and  holdings*  and  such  evi- 
dence an  plaintiff  was  allowed   to   introduce*  we   think  that  the  trial 
court  erred   In  refusing  to  admit   said   contract  of  conditional   sale 
In  evidence*       It  was  the  foundation  of  plaintiff's  right  to  replevy 
the  coal.        If  any  element  of   estoppel  existed   M  against  plaintiff's 
said  right  it  was  for  defendant  to  show  it*     And  it  is  well   settled 
In  this  wtate  that  a  party's  signature,  affixed   to  a  contra  t  by 


I    •  ©»& 

fob  !••   •*«   vfto eg 

Jcfl  aaaft  c/!ir 

^WttllC    H    SRjrts    *iU    til 
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fix  ivos  >*    *?x*a   ©J 

a    *  T»   ■  rft   it'* 
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LeJi*  -s&J  ;J&*   »*   ,  x»ut<  [a   an    r:ivM*I.:    as  «•«•* 

*4Ut«  I»fto.<  m  ox  &.  ax    &a?Ta  Jiimo 

'£v*Xv.  '4  *©  MAiJAiMMrcl  an*   :.«'.-.  «o©n^iv-:   Ml 

« '^i  jal*X<j  »««£*&«  «*  balalxa    1  a  >•  iftaajtftla  \ew  a»  ©A* 

•>«•  *  J    it,   ba       •  **  wo*4»  0$   Jawtwal^fr  tot  «-*  fl   ftffcxt  aUi 

•-■>«••  4  «#   &tad¥*»  ,  ai»t*«sl»   «'tf?*«  a  laxi*  Mfcafl    a  lift  «i 


another  with  his  consent  and   in  his  presence,   is  binding  upon 
•aid  party.      (Handyaide  ▼♦   Caaeroft.   21  111.  B88,  590 1   <,hltc  |njgg 
laundry  Op,  y.  Slawok.  296  id.  240,  *43.) 

Accordingly,   tha  Judgnent  appealed   fro*  la  rereraed   and 
the  oause   is  resanded  for  a  new   trial, 

BfcVikKSEi   AH)  KK||*KttKX>a 


.  oanlan,  ?.  J.,  and  Barnes*  J., 


conemr* 


avqju  $ut'*al4  ml   •  •MHtwzg  uiA  nJt   ton*  tatiuaev  mid  iifil*  ittfittui 
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OSOROE  THOMa :■;  fiti  OlEL 
and   HKL^H    '.T^OBTvL, 

Appellees* 

V. 


COHCORDXA  FIKK    IHaURAMCK 
COMPAHY  07  MILVaUE&K,  a 
corpor    tion, 

ppel Ian t • 


APICAL  EROM  MOTICIPAI 
COORT  0?  CHICaOO. 

259  LA.  635 


j 


MR.   JU.TICL   GWIJKLB*  MUMMi  THE  OPIHIOB  0.V  THK   CGUKT, 

Ill  a  first  elase  action*  commenced   in  the  Municipal 
court  of     hie  so  on     uguet  It  1927,  and  based  upon  defendant* I 
policy  of  vines torn  insurance,  there  was  a  trial  before  a  jury 
In  December,  1929,  resulting   In  a  verdict   in  plaintiffs*    favor 
In  the  sun  of  41480*       Judgment  on   the  verdict  was  entered 
against  defendant*  and  the  present  appeal  followed* 

The  polloy,   of  a  standard  form*   Is  dated  and  counter* 
signed  by  the  general  agent  of  defendant   company   (H*     almar  A  Co*) 
at  Chicago,    Illinois,  on  May  lu,  1927.       It  provides  that,  in 
consideration  of  the  stipulations   therein  container   and  of  a 
premium  of  $12 .SO,  the  company   insures  Oeorge  Thomas     trobel  and 
Helen     trobel  for  a  term  of  5  years  "from  May  9th.  1927 ,  »t  flffoq 
(standard   time)   to  May  9th,  1932,"   against  all  direct  loss  or  damage 
by  tornado*  windstorm  or  cyclone,   in  an  amount  not  exceeding     -»        * 
to  a  eertain  described   frame  building,  and   certain  fixtures  and 
property  contained    therein,   at  So.  4506  Overhill  avenue,  Leyden 
Township,   Illlnoie.        It  further  provides  th*t   the  loos  or  damage, 
if  any,   "shall  be  payable   to  ^aul     .     ilde,  Trustee,  mortgagee   (or 
trustee)   or  suoeeseor   in  trust,   as  his   interest  may  appear.-      It 
further  provides  that   the  policy  is  made   and    accepts    -subject   to 
the  following  stipulations  and  conditions  printed   on  back  hereof, 
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♦  no 
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«l«»t«rt  <«i»tf  ao   to#ai  ;q  9aolJia»oo  ft**  afto* JaX»qi*a  a«XwoiXeT  «rfi 
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7/hlch  »r«  hereby   specifically  refer rec    to  and   made  a.  part  of  this 

policy,   *  *  and  no  officer,  agent  or  other  repreernt>  tiro  of   this 

company  shall  haye  power   to  w&ive  *ny  proTiaion  or  condition  of 

this  policy,"   etc*       sung  such  stipulations  and   conditions  arei 

"This  Company  shall   not   oe  liable  *  *  far  loss  or 
damage  to   buildings    (or   their   contents)   in  process   of  con- 
struction or   reconstruction,  unless   anme   are  entirely  enclosed 
and  under  roof,  with  all   out sice  doors  and  windows  permanently 
in  place.'* 

"In  the  event   of  loss  the  insured    ■    *  shall  within 
fifteen  days  &ive  notice  of  such  lose  in  writing  to  this 
Company*  and,  within   aixty  dtors  after   the  date  of    the  tornado* 
windstorm  or  oyclone,   render  a  statement   to  this  Company* 
signed   and   sworn  to  by  the   Insured,  stating  the   interest  of 
the  insured  and   all  others  in  the  property,   *   *  and    shall 
furnish  an  itemised   statement  of  loss  on  and  damage  to  *   * 
any  auiltfin   ,   fixtures  or  machinery  herein  £  escribed ." 

In  plaintiffs*    amended   statement  of  claim,   filed  August 
S-o,  1*27,   they  allege  inter  alia,  that   there  is  due  and  owing  to 
them  by  virtue   of  the  policy  the   sum  of  "1980*33 1   that  the  policy 
was  executed   and   delivereo   to  them  by  defendant,   through  fi«  l«lmar 
k  Co.,   its  duly  author iaeci   agent}   that  while  the  policy  -was  in  full 
force  and   effect  they,    "on   the  9th  day  of  May*  1927*  between  the 
hours  of  5  and  8  p*  m*,*   suffered  a  loss  to   their  property  covered 
by   the  policy  as  a  direct  result  of  |  tornado*  windstorm  and  oyclone, 
which  damaged   end  destroyed  s&id  property;   thai  the  cost   "to  repair 
and   replace"   the  property  with  material  of  like  kind   and  quality 
is  i' 1980 .33  J  that  plaintiffs  "have  complied   with  all   the  conditions^ 
provisions!  covenants  sad   agreements*     of   them  required   to  be  per- 
formed and  contained  in  tmM  contract  of  insurance f"   that  "on  the 
10th  day  of  S!ay»  1927,*   they  "gavf  notice  to  defendant  of  the 
occurrence  of  said  loss  ■  g  required  by  a&id   policy!*   th&fc,   there- 
after, on  July  2*   1927,  *they  did  render  and  deliver  to  defendant 
a  complete   inventory  of  all   the  dameige  so  caused   as  aforesaid** 
etc. j     and   that  defendant*  on  July  2,  1927*  "receiver    said    inventory 
of  damage  and  proof  of  leas  and     cespted    the  same  as  a  satisfactory 
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proof  of  loss*1* 

On  November   4,    1927,   defendant  filed    ita   affidavit   of 
merits  and  on  weeomber  2,   19S9,  during   the   trial  an  amended 
affidavit  of  aerite,    la  uhich  it   in    .ilngsd    In    iubntanee  that, 

i    .ixj    ;iae    eAaJstlffl    or^v   |    ■;  :c   p-o<!  u-'v;    DM    i-;    in-*  Ml 
delivery  of  the  policy,   they  ttthen  ana  there   *ell  know  that  the 
building  mentioned,  and   purporting:   to  bo   iaaured   in  said   policy, 
had  prior  thereto  bec-n  destroyed  by  wlndstasMi*   that  the  policy 
ana  so  ordered    %no   procured   "with  the  fraoduleat   latest   then  and 
there  to  elaisi  and   recover   indemnity  under   s-nld  policy  for  said 
prior   lose  and  damages"   that  neither  ~t  the   tine  the  policy  -was 
ordered,   nor  at   the   time  it  wae  delivered,  did  defendant  hare  any 
knowledge  of  the  damage,   to  or  destruction  of   the  building!  and 
that  at   »   in   times  It   relied  upon  plaintiffs'   representation  and 
warranty  that  eaio  building  was   in  fact   In  existence,     And  defendant 
denied    that   the  cost   to  plaintiffs   to  repair  and  replace  the 
property  amount  ad   to  the  sua  of  £1910 «39»  nnti  further  denied  that 
plaintiffs  had  complied  with  the   terma  and   conditions  of  the   poliey 
and   slleged    th.   v   »hey  die   not  el-re   to  defendant   notice  of  the  alleged 
loss  and  damage   as  required  by   the  policy,   or  furnish  satisfactory 
proofs  of  loss*        -nd   defendant  alleged   that  bee  use  of  said  defenses 
it  was  not   indebted   to   plaintiffs  in  any  sua* 

On  the  trial  George  Themes     trobel  was  plaintiffs* 
priaeipal  witness,  and    thsy  also  called    in  rebuttal  jidw**rd   h«  Hopf, 
manager  of  £•    •  •     ilde  &  Co«»  mortgage  bankers  and   insurance  brokers 
in  Oaio«ge*     For   defendant  fire  witnesses  testified   -  Hugo  i^.lmar# 
owner  of  It  lalmar  *  Co*,  general  agent  of  defendant   in  chieagof 

.      .     eglehart,   office  aNMM*  of   the  Iflencyt     lfred  M.      lary,   a 
•counterman*    in   the  officei  and  Frank  and   Ida  Aubia* 

The  salient  facts,   as  disclosed  from  the   evidence. 
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are   is   substance   as  follows*     On  May  9,   1927*  plaintiffs  owned 
and  had  under    cons true Lion  a  frame   bungalow  at  tne  location  mentioned* 
on  th>t  day  the  building  was   "sided,*   the  roof  was  on,   but  all  the 
windows  were  not  permanently  in  pl'»ce  and  no   plastering  had   been 
dons*      It  had  been  in   the  course  of  construction  only  about   three 
weeks.       Prior  to  vny  9th    plaintiffs  had  not  attempted   to  procure 
*ny  insuranos   thereon,  hut   they  had  procured  a  building  loan,   secured 
by  mortgage.,  from  said   ?.      .      ilde  &  0©.     ¥o  money  had  bsen  paid  out 
on  the  loan,     fleorge  ^homas     trobel  was  a  builder  and  plaintiffs 
were  erecting  the  building  for  resale.       2>uring  the  afternoon  of 
May  9th  the   incompleted  et.-ueture  w  a  blown  down  by  a  severe  wind- 
storm p.nd  greatly  dnm&fred.        It  nbml  not    thereafter   reconstructed 
and  no  a  tempts  were  aade  by  plaintiffs  to  repair   the  damage  and 
complete   the  building.     A  weather  report  of  the  U.   .:.  Government, 
introd   ced    in   evidence  by  plaintiffs,  stated  that,   on  May  9,  19<  7, 
"the  asalmum    'inc.  velocity  (sustained  for  a  period  of  five  minutes) 
was  53  miles  ifj  hour  from  the  southwest,  beginning  at  4*2.4  p.  m., 
and   that  the  extreme  or  Instantaneous  velocity  was  65  miles  an  hour* 
and   occurred  between  4  and   5  p.  ta>.   <?ith strong  winds  prevailing 
throughout   the  afternoon  and   evening."        trobel  testified   that  he 
saw  the  building  »arownd   I  o'clock  p.  *«•*    ml  which  time  it  "was 
standing,*   and   that  he  next   saw  it  "about  7:30  p.  m.#*   the   same 
evening,  when  it  was  "down  completely."       Frank     ubin,  defendant's 
witness ,  testified   that  he  as  a  contractor  and  builder     was  engaged 
tmst  afternnon  in  erscting  another  building  on  the  opposite  corner 
en  Overhill  a venue |    that  there  were  .tare,  severe  windstorms   that 
afternoon  -  one  about  3  p.  m*  and   the   other  between  4*30  and  5  p.m. * 
that  after   the   first  storm  he  noticed    that  plaintiffs*   building  "was 
about  half  down  and  was  leaning  way  over  on  one   side*  about  ready  ts 
fallf  and   that  after  the  second  storm  it   "was  a  total  ■  reck.1*   aubin's 
testimony  was  corroborated  by  th  t  of  his  wife,   Ida     ubin.       trobel 
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further  testifier    fet   "it  first  occurred    to  we   to  get  r.ind>  turn 

insurance,   about  noon  of  May  9th»  when  I  was  down  townj*    that 

prior  to  one  o'clock  p.   vu, ,  on   th  t  day  ho  called    -*t   the  office 

of  P*   A*    -ilde  &  Co.,  and   directed  Hopf ,   toan&ger,  to  place  $2,000 

in  tornado  insurance  on   eaid  building  with  a  company |  and   that 

afterward*  ho  paid   th*  premium  on  the   policy  to     ilde  &  Go* 

ere  ml  men  employed    in  the  offices  of  H.  ialmar  *  Co* 

wore  there  working  on  May  9,  1927,  after  6  p*  m*,   the  usual  closing 

tine,  hut  most  of  the  staff  had  left  the  office,     shortly  after  5 

y*  m*   there  was  a  windstorm,  observed  by  those  remaining  in  th*  of   ice. 

About  5 145  p*  m*,  Hopf,  manager  of     ilde  &  Co*,  and  which  firm,  as 

brokers*  frequently  had  ordered  fire  and  windstorm  insurance  of  l&lmar 

«  Co.,   succeeded   in  getting  into  communication  with  Clary  and  by 

telephone  placed  the  order  *ith  him  for  th*  issuance  of  the  policy 

in  question.     On  th*  following  morning*  May  10th.   the  policy  was 

delivered   to     ilde  «  Co.       uhecquent  to  the  time   it  had  left  ialmar 

•  Co***  hands,  and  about  11  o'clock  on  the  morning  of  May  10th,  ?•  a* 

ildo  and  Strobe  1  called   ft*,  ialmar  &  Co*'s  office,  had  an   Interview 

with  Hugo  i  almar,  and  notified  him  T*r>>ft*Uy     of    th*  l08*   ?ind   damage  to 

plaintiffs*   building  by  th*  windstorm  of   the   preceding  afternoon. 

•ccorclng  to  Ialmar**  testimony,  he   stated   to     ilde  and     trobel  that 

he  would  giv*  the  faot*  of   the   onse    to  the  company  at  Milwaukee  and 

that  it  was  for  th*  company  to  decide  whether   or  not   it  would   acknowledge 

liability.        ccordlng  to     trobel*  s  testimony,  ialmar  at  this   interview 

stated   that  the   Company   "would  not  entertain  th?   lost:  because  the  damage 

or*  don*  before   the  policy*   *  placed."       Plaintiffs  dif'  not  within  15 

days  give   to  defendant  any  notloe   in  writing  of  the  lose*       ub**qu*ntly* 

on  July  1,  1927*  within  sixty  days  after   the  windstorm*  -trowel  called 
et  the  office  of  Dalmar  &  Co.,  and   there  delivered  a  statement,   headed 

'Inventory  of  damag*"   and   itemized   and  signed  by  plaintiffs*  claiming 
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that  «ald  damage   to   t.he   building  amount e;    to  the   total  cub  of 
$1980.33.       But  the   at  tenon t  so  delivered  wp.s  not  svorn   to  by 
either  of  the  plaintiffs,     on  the   trial  plaintiffs  took  the  position 
that  by   reason  of  Jalmar's   said  statement,  made  to     ilde  and     treoel 
on  j£«y  10th,  defendant  had  waived   the   pror iviona   in   the  policy,  re- 
quiring a  notice  in  writing  of  the  loss  to  be  giTen  within  16  d«ys» 
and  also  requiring  a  sworn  statement  or  proofs  of  loss  to  he  rendered 
to  the  company  within   sixty  days,  and   the  trial  court  sustained   that 
position. 

On  the  issue  of  fraud,  as  stated   in  defendant* is  affidavit 
of  aierlts,  the  additional  evidence  be- ring  thereon  was  conflicting* 
Inasmuch*  however,  as  we  have   reached   the  conclusion  that  for  other 
reasons  the  judgment  esnnot  stand  sine?  a  new   trial  may  he  hud,  we 
refrain  froas  a  discussion  of  said  evidence* 

defendant's  counsel  contend   that  the  judgment  must   in  any 
event  he   reversed  because  plaintiffs  c  raiot  make  one  ce.»e  by  allegations 
in  their  statement  of  claim  (via,  thai    they  "have  eorapliwl"  with  all 
the  conditions,  etc.,  required  of  them  in  the  policy)  and    recover 
on  a  different  cp-ee  as  made  in  their  proof   (vis,    that  certain  of 
said  conditions,   etc.  were  waived.  e  think  that   there   Is  merit 

in  the  contention,      (feder  v.  Midland   C  sualty  Co.,  316   HI.  552,  569- 
•°l     Expended  Metal  Fireproof lag  So*  v*  Boyce*  233  111.  284,  289 I 
^alah  v.  Berth  American     torajtc  Co..  280   111.  322,   331 1     Dvorak  v* 
H"rtford  ?ire  Ins.  Co..  283  111*  App.  76,  79 f       alter  Uahinet  Go*  v. 
usaell.  2 80  111*  416.  420.)  In  the  present  esse  the  evidence 

cle&rly  shows  that  plaintiffs  did  not  comply  with  the  provisions  of  the 
policy  requiring  them  to  give  notice  of  the  loan  In  writing  to  the 
company  within  15  days  thereafter,   and   also  requiring  them,   aithin  60 
days  thereafter,  to  render  a  sworn  statement  to  the  company,   stating 
their  interest  and  that  of  all  others  :n  the  property  and  also  the 
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loss  nad  damage   to  the  building.     In  the  Feder   ea.se,   su^ra  (p.   5gO) 
It  1»  soldi 

There  can  be  ao  recovery  oa  a   coatr&ct  agaiaot  oao 
part/  whoa*  performance   is  depeadeat   on   some  act   to  ho  done 
or  forborne  by  the   other  party  unless   the   condition  preoedoat 
has  been   fully  or   substantially  performed   by  the  plaintiff 
or  ho  has  averred  o.n£  proved  a  auf   icieat   excuse  for   the  non- 
performance.   *  * The   true  rule  is   atatec    thus   in  ifort  v. 
Caralo.y  Maaf.   Co..   221   111.   444*  446 t     •Though  aa  excuse  for 
not  performiag  a  condition  is  for  some  purposes  equivalent  to 
perforaaaee,  yet   it   is  not   the   sane   thing,   anc    therefore  in 
pleading,   performance  mu*t  newer  be  averred  by  a  party  who 
relies  upon  an  excuse  for  not  performing,  but  he  must  state 
his   excuse    •" 

Defendant* s  counsel  also  ooatead   th  t   the  court  erred   in 
admit  ting  certain   testlmoay  of  plaint  if  ft'   witness*  Uopf ,  caller 
in    rebuttal.     The  court  admit  tec    this  evidence,   er  oaeously  la  our 
opinion,  on   Utf  theory  that     tide  *  Co.   (of  which  Uopf  was  manager) 
were  agents  of  defendant.     The  evidence  clon  ly  shows  that     ilde  & 
Co.  wore  iasuraaeo  brokers  (   rff  v.     tar  Fire  Ins*   Co.,  125  N.  Y. 
57,  63) ,  and  were  acting  as  agents  of  plaintiffs  in  the  procuriag 
of  the  policy  ia  quest ioa.     Hot  beia^  agents  of  defendant,  their 
octs  and  knowledge  were  not  binding  on  it.      (Lycoming  Fire  Ins*  Co. 
v.  ivubln.  79  111.  4j2,  403-4|     Ben  ffraaklln  las.  Co.  v.     oary,  4 
111.    App.    74,   7g.) 

Other  point*  are  urged  by  defendant* s  counsel  ag  grounds 
for  reversal,  particularly  as  regards  certain   inr tructions  given  by 
the   court  and    certain   improper  remarks  made  by  plaintiffs*    attorney 
in  his  argument  to  the  jury.     But   it  is  unnecessary  to  oiscuss   them* 
although  they  have  merit. 

For  the  reasons  indicated   the  Judgment  appealed  from  lo 
reverse  a   and   the  cause  is  remanded. 
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J.   M.   BKXUZUC, 

Appellant , 


COCHRAI  ft  MoCLUEF:   CO  •  , 
a  corporation, 

ppellee. 


APPEAL  *RGM  MUNICIPAL 
COURT  0?  CHIC  30, 

259  LA.  635 


MR.   IWflW   HfTTHWI1  MUM  THK   Mm   0*3  THE   COURT. 

On  September  30,  1929,  plaintiff   comnenoed   in  the 
Municipal  court  a  4th  class  action  in  contract  against  defendant 
to  recorer  the   sum  of  $356.93.       defendant  admitted  that   it  owed 
plaintiff  $132 .13  and  tendered  that  sum  to  him,  which  he  r  ef used 
to  acoept  in  satisfaction*     On  December  3,  1929,  there  was  a  trial 
of   the   issues  without  a  jury  resulting  in  a  finding  and  judgment 
against  defendant  for  $132.13,  and  plaintiff  has  appealed.     He 
here  urges   thnt  this   court   rererse  the  judgment  of  $132.13  and 
enter  a  judgment   In  his  faror  and  againct  defendant  for  the  sum 
of   1356 .93. 

Plaintiff  alleged  in  his  statement  of  claim  that  for  a 
considerable  time  prior  to  September  25,  1929,  defendant  had  been 

cting  as  his  agent  in  the  collection  of  rents  from  tenants  in 
his  building  in  Chicago |   that  defendant  had   collected   for  the  month 
of  September,  1929,  the  total  sum  of  (460,  out  of  which  it  was 
entitled   to  retain,  as  a  commission,  4  per  cent,   or  ^18.40,  mad  also 
$84.67  for   expenses   incurred  by  it  in  its  operation  of   the  building 
for  said  month;  and  that  there   is  due  to  plaintiff   the  net  sum  of 
$356.93,  which  sum  defendant,  although  often  requested,  has  refused 
to  pay. 


X 


'■■  lEJk 

13  O  *« 


.9* 


atittoo  txi  wild  ft**  ji  #*«oo   I^loiaiAi 

'.©*   *ffafefl9t»&   inaka^m 
twoo  tin 
to**   #8*-&tta1*  oral  old  ni    Ji*©ar£fcw{,  a  to  Jo* 

.£€. 
■■■  XO    -O   ilNiKjfJs   y  u»   n* 
i 
tfi   »<Jn  iwv.;:-   eld  se  Sffi 

»b  j«tt  Si   ?iflJ6Iiu^  «xrf 

o.»w  Ji  dsltfw  to   jatc.   4Oo*#  to  *u  ,  «fa^^«>     *)o 

♦  ^n  o  *©o  j*  ««  ,kX****  oJ    &*U1J«» 

IKidXXilcf  •At    10  juite^qo  «#1    Mi    #1  itroal    *eortOgX0   *»1   ?«•*■**; 

to  fltf*  a**tt  ****  ta*  IjUitoff  bio*  vol 

ftootfloa  oaif   ,  ;>»*«•«  p*i  «**\©  tf**«i4l«   * JflKfcaolob  mm  A*tH*   t£*.»9£t 

•  t«|    OJ 


•2* 

Xjefend&nt  in  its  affidavit  of  merits  admitted  that  prior 
to  September  25,  1929 *  it  hod  acted  at  plaint  iff *s  agent  in  operating 
the  bullying  and  in  the  collection  of  rents*  and  that  it  had  in  its 
possession  the  net  sum  of  #33e# 93*  »nd  defendant  alleged  that  out 
of  an  id  sum  it  was  entitled  to  retain  as  additional  compensation  to 
it  the  further  sun  of  #224  »S0*  "as  eoaml salons  on  the  rents  to 
accrue  on  the  unexpired  terms  of  certain  leases »"  in  accordance 
with  a  rule  of  the  Chicago  l  eal  Estate  Board »  of  which  defendant, 
as  a  duly  licensed  real  estate  broker  in  Chicago*  is  a  member}  and 
that  defendant  is  Indebted  to  plaintiff  only  in  the  sum  of  1132.13, 
which  sun  it  is  ready  to  pay  to  pi  in tiff  •£  any  time. 

On  the  trial  plaintiff  was  his  only  witness  and  Henry  H. 
Hunt,  secretary  of  the  Chicago  Boal  Estate  Board,  alono  testified 
for  defendant* 

from  plaintiff's  testimony  the  following  uncontradicted 
facts  *ppe*Tt     In  July,  1925*  plaintiff,  desiring  to  procure  an 
agent  to  collect  the  rents  from  tenants  in  his  building  and  to 
manage  the  building*  called  on  one  chadwlck,  manager  of  defendant's 
rent  department,  and  asked  him  what  would  be  defendant's  charges 
"for  handling  the  property*  including  the  collecting  of  rents*  sad 
seeing  to  it  that  the  property  was  kept  In  good  condition."  Chadwlck 
replied'  "Three  (3)  per  cent  of  the  amount  of  rents  collected,* 
and  requested  plaintiff  to  sign  a  form  of  an  agreement  which  was 
then  exhibited,  Plaintiff  sold  he  woulc  rather  not  sign  any  written 
agreement,  and  further  e*»id*  "Tou  are  to  g**t  for  your  services  three 
(3)  per  eeat  of  the  amount  collected,  and  this  arrangement  can  be 
terminated  at  will,"  Chadwlck  replied i  "Very  well,  we  will  go  into 
It  on  that  basts."  follow ing  this  interview  defendant,  as  plaintiff's 
agent,  continued  to  manage  the  building  and  collect  the  rents* 
charging  plaintiff  3  per  cent  of  the  amount  of  rents  collected,  until 
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eome    time   In  January,   19u»,  whan  at   defend  ut's   solicitation,   its 
compensation  for   its   aerviees  was*  with  plaintiff •«  consent,   in- 
creased  to  4  per   oent  of   the  amount   of  rent*  collected.   Plaintiff 
further  testified   that  at  no  time  did  he  agree  with  defendant  re- 
garding any  payment  to  it,  as  eoraraieslotis*  for  the   execution  or 
renewal  of  any  lease   or   leasee*  other  than  said  per  cant  of  the 
amount  of  rents  oollectedi  and  Hani  he  had  no  knowledge  of  the 
rules  of   the  Chicago  Heal  &state  Board  or   th  t  defendant  was  a 
■ember  of  said  Board*     Luring  the  latter  part  of  September *  1329, 
plaintiff,  being  diasatief led   ■■itix  the  tmnnmt  in  which  defendant 
had  managed   the  building,   etc.,  discharged   it  as  hit  agent  and 
demanded  a  final  settlement*  eto.     >~*  fend  sat  offered  said  sum  of 
#132*13  in  satisfaction,   claiming  it  was   entitled   |i  said  additional 
credit  of  ;2-4.SC,  which  credit  plaintiff  T9tu»€ii  to  allow  and 
oomsnrnoo<.'  the  present  notion* 

defendant *e  witness*  Lunt*  testified   that  defendant  had 
he  en  a  member  of  said  Chi ©ago  Heal  Kstate  B0b.ru  for  several  yearst 
that  by  a  rule  of   the  Board*  relating  to  charges  thkt  may  be  mads 
by  real  estate  agents  and  membera  of  the  Board  for  eommissions  on 
unexpired   lenses  on  property  withdrawn  from  their  management*   It 
is  provided    in  substance  that   "much  an  asjent  la  entitled  to  charge 
3  per  oent  on  the  unexpired  term  the it  he  may  haws  on  any  leases*  that 
such  rule  has  been  in  existence  for  more  than  S9  years i  that  it  is 
also  a  custom  in  the  Chicago  real  estate  trace)   but   that  'there  in 
nothing   in  the  ruler  of   the  Board   th  t  prevents  ft  real  estate  broker 
or  agent  frost  changing  s   id  rules  by  an  express  contract." 

It  was  stipulated   on  the   trial  that  the  leases  in  (,ue»tioa» 
the  terms  of  %hieh  had  not  expired  when  defendant  was  discharged* 
had  been  executed  or  renewed  by  defendant  during  the  period  it  was 
noting  as  plaintiff's  agent,     fhe  above  was  all   the  evicenoe  receiveo* 
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Under  the  pleadings  and   the   evidence  we  are  of  the  opinion 
that  the   court   should   hivre  entered   a  finding  and   Judgment  against 
defendant  for  the  sua  of  $3  56*93*      It  nppearo  from  plaintiff  •  un- 
disputed testimony  th*t,  when  defendant  became  plaintiff's  a /stent  for 
the   purposes  Mentioned*   It,  by  an  express  verbal  contract,  agreed 
thnt   it  would   perform  all   services   and  collect  all   rents  for  "3  per 
cent   (afterwards   increased    to  4  per  cent)  of  the  amount  of  rents 
colleoted,"  and   th?t  the  nrran^eaent   could  be   "terminated   at  will*" 
In  I  Corpus  Juris*  sec*  413*  p*  733,  It  la  saldt     "where  the  agent's 
employment   is  by  special  agreement,  his  right   to  conpens»tlon  will, 
of  course,  be  determined  by  the  terms  of  the  agreement,  and  the 
express  terms  of  the  Agreement  are  not  to  be  varied  by   the  usages  or 
customs  of  the  trade*  *  *••      (See  Turner  v*  Osgood  Color type  Co,, 
123   111.   6St,   634|      Gilbert  &  Co.  y.  McGinn! a,  114   111*   28#   33* ) 
In  2  C  J,   sec*  419,  p.   755,   it  is   saldt     "And  agents  who  manage 
realty  are  not  entitled,  on  the  termination  of  the  agency,  to  retain 
oomal     ions  on  rents  to  accrue  in  the  future  from  leases  made  by 
them.#      (Citing  Thomas  v*  Owyn,  131  fa,  Car.  460*  468.;      In  17  C  J, 
see*  23,  p*  463*   it  is  saldt     "Particular  usages  among  agents  are  not 
binding  upon   their  principals,  unless  known  or  unless  the  facts  af 
sush  as  to  raise  a  presumption  of  knowledge**     (See  <faorn  v.     hur chill* 
155   111*     pp.  505*   507*)     Defendant's   counsel  cites  the  case  of  Carroll. 

chendorf  &  Boenlck*  v*     lmona.  245  111.     pp»  386,  as  an  authority 
sustaining  the  Judgment  appealed  from*     »e  do  not   think  it  does  so*  It 
is  there  said   (p.  388) I     "In  the  absence  of     ny  specif ie  agreement  the 
law  will  presume  that  the  parties  contracted  with  reference  to  the  general 
custom  and  usage.*      In  the  present  cause  it  appears   there  was  a  specific 
verbal  agreement  between  the  parties,  as  above  stated* 

For   the  r  oasona   indicated  the  Judgment  appealed   from  is 
reversed  and  Judgment  will  be  entered  hare  for  3356#93,  la  favor  af 
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plaintiff  and  against  defendant,  Cochran  &•  MeCluer  Co.,  a  cor- 
poration* together  with  Interest  thereon  i.t  the  rate  of  3  par 
cent  per  annum  from     rptember  30»  1929* 

BKTmeKD  AJK)  TOOKi'ir?  H1RJ?    FOF 
#356»93#   hMD  ISTtvJ-JiST  AS   tt**lB« 

agai^x  BnnaD«ar« 

oanlan*  ?•  J«,  *nd  Barnes*  J.,   concur* 


348*5 

rmfll  qf  facts. 
tfo  find  ae  faota  that  in  July*  1*2»»  the  parties  verbally 
agreed  that  defendant  eheuld  act  an  plaintiff *s  agent  in  the 
management  of  hie  building  and   in  the  collect  ion  of  rente  from  tenants 
therein,  that  defendants  should  receive  as  compensation  for  its 
service*  3  per  cent    (afterwards  Increased   to  4  par  cent)  of  the 
amount  of  rents  colltcteo   from  said   tenants*  and   that  said  agreement 
might  be  terminated   M  any  time  at  the   sill  of  cither  party}   that 
defendant  perforated   services  und  *r    the   agreement  for  several  years 
and   receive-     said   campens-tioaj  the t  about   lOgflMfetf  25,  1929,  plain- 
tiff terminated   the  contract  and  diachcrged  i*f«a4«Bt  &&  agent  J  and 
that  at  that  date  there  tree  duo  and  owing  to  plaintiff  from  uef enb&nt 
the  sum  ot  $3S6»93« 
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lASRT  JACCBSO*/ 

r  )        APTOAL  1    OK  liUHlCIPAL  COURT 

V* 

OF  CHICAGO* 

ABRAHAM  U.   WXUJMt  )  rx   m*  ^  ~  ~   ^  I 

Appellant.  i  I.A.    6361 

UP,  •  JUGTIC3  ORZELKY  HNRMi  THK  OPIHIOJ3  0?  THE   COU?  T# 

This  la  an  appeal  from  an  order  of  the  Municipal  court 
•f  Chicago,  entered  January  11,  19jO,   denying  defendant* a  motion 
(made  on  December  27*  1329,  and  supported  Toy  hia  amended  affidavit) 
to  open  a  judgment  by  confeasslon  on  a  note,  entered   againut  him 
on  £eeva»er  9,   1929,   and  to  alio*,  him  to  plead  and  defend* 

By  the  note,  dated   September  6,  1929*  defendant  promised 
to  pay  90  daya  after  date   to   the  order  of  plaintiff  ff>,000,  with 
intereat  from  date  at  the   rate  of  I  per  cent  per  annum*     There  *>ao 
a  elauoe  empowering  any  attorney  of  any   court  of  recoro   to  appear 
for  defendant     t  any  time  after  the  maturity  of   the  note,  and  eon- 
feas  a  Judgment  for   the  amount   then  due   thereon,   together  with  coata 
and    reasonable  attorney* a  feea*     The  amount  of   the  judgment  an  oon- 
f eased   ia  $£» 430, 15,  made  up  of   the  principal  sum  of  |6#GG0#   Intereat 
to  lecember  9,   1929,  of  193,  and  attorney* a  fees  of  £387*15* 

The  sole  question  la  whether,   on  the  allegations  of  the 
amended  affidavit,  the  court  should  hare  opened   the  Judgment  and 
allowed  defendant  to  plead,  etc* 

In  said  affidavit,  s*om  to  on  January  2,  1930,  defendant 
atatea  that  he  verily  believes  that  he  has  a  good  defense  to  the 
whole  of  plaintiff*  s  demand  |  th*t  on     eptember  5,  1929,   (one  day 
prior  to  the  d*te  of   the  note)  he  entered   into  a  verbal  agreement 
with  plaintiff,  whereby  plaintiff  gave  to  him  $6*000,  with  the 
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under a tanking   th*t   he    (defendant)  would  purchase    therewith  900 
•hares   of  a  certain  namer    atook*   then  listed    on   the   Chicago     took 
Exchange i   that  it  was  agreed   that   the  parties  "would   share  equally 
in   the  profits  from  sr.id   stock  and   that  in  esse  there  was  a  loss 
defend  nt  v  ould  stand  nil   of   the  loss)"   that  defendant  purchased 
the  900   shares  of  stock,   and   the  £6 #000,  which  plaintiff   had  given 
to  him*  was   in   turn  given  to  a  certain  nametf   f  irm  of   stock  brokers! 
that  it  was  further  agreed   that  defendant  woulc  have   the  right  to 
use  his  own  judgment   to  sell  said    stock  at  any  time  and   to  replace 
the   some  with  other  stock,  and   th  t  plaintiff  would   rely  upon  defend* 
ant's  judgment   In  selling  or  replacing  the   stock  originally  pur- 
chased |   that  "plaintiff  requested  defendant  to  execute  a  note  so 
that  plaintiff  could  have   the  some  discounter  at  hit  bank,  and   in 
that  way  none  of  his  funds  would  be  tied  up  in   the t ran section}" 
and  that  "said  note  was  given  only  for   the  purpose  of  having  plaintiff 
discount   the   same  at  a  bank*  and   th-  t  bh  between  the  parties  hereto 
It  was  never  Intended  as  an  evidence  of  a  debt  or  th  t  plaintiff    should 
ever  confess  judgment  on   the   same** 

In  the  affidavit  defendant  further  states  th*  t  during 
the  "recent  collapse*  of  the   stoek  market *  and  when  it  became  known 
to  plaintiff  that  losses  had   been  sustained    in  the  purohnae  of  the 
stock*  plaintiff  demanded  that  defendant  repay  to  him  the  $6#00Qj 
that  defendant  refused   to  do  so*   "claiming  that  the   stock  market 
vyould   come  back  and   there  would  be  no  losses  and   th-t,   since  no 
definite  time  was   set  when  defendant   was  to  indemnify  or  repay   to 
plaintiff  his  money,  plaintiff   should  wait   a  reasonable   time  until 
the  market  had  a  chance    to  come  back**   that  plaintiff  "was  dis- 
satisfied" with  defendant's  suggestion*   and   thereupon  the  parties 
"agreed   to  arbitrate  their  differences*  that  is*   the   time   in  which 
defendant   should   repay  spid  £«,OuOf*   that   thereupon  on  leoeisber  6, 
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1920,   the  parties  submitted    their  difference*  to  one  of  the  judge* 
(naming  him)   of   the  circuit  court  of   Cook  county,   and  agreed   to 
abide  by  hie  deciaioni   that   s>  id  jud^e,   as  arbitrator,  after  hearing 
the   evidence  of  the  parties,  "decided   th-  t  enid   note  which  plaintiff 
held   should   be  returned   to  defendant,   and   that  defendant   should  pay 
to  plaintiff  the   sub  of  #6,000,  as  follows 2  #2,000  within  60  days 
after  December  6,  1929f  $2,000  «  ithin  4  months  after  said  date|  sad 
$2,000  within  6  months  after  s-id   date|w   ml    that   thereafter  plaintiff, 
"in  violation  of   the  decision  of   said   arbitrator,"   oaused  the   said 
judgment  by  confession  to  be  enterer'   on   mil   note* 

«'e  are  of  the   opinion,   in  view  of  the  allegations  con- 
tained   in  defendant's   affidavit*   thn  t   the  court  erred   in  not  opening 
up  the  confessed  judgment  on  the  note  and   allowing  Defendant  to  pie-  d 
and  have  a  trial  upon  the  merits.      It   is  alleged   in  the  affidavit 
in  subBtanoe   Meat  the  parties  were   In  a  partnership  venture  upon 
certain   stated   terms   M  regards  the   purchase  and   s^le  of  c crtain 
stock,    then  listed   on  the  Chls^^o     took  Exchange,  and    tht,  at  plain- 
tiff's request  and  for   the  reasons  expressed  by  him,    UH   note  in 
quc&tion,  "wns  tfiven  only  for   the  purpose  of  having  plaintiff  dis- 
count the   same  at  a  bank,"   and   tht  *i  s  between  the  parties  hereto 
it  was  n^-vT  intended    Ml  an  evidence  of  I  debt  or   th  t  plaintiff 
should   ever  confess  judgment  on   the  note."     The  judgment  confessed 
is  in  favor  of   plaintiff,   the  paye     and  original  holder  of   the  note. 
It  had  not  been  t ransf erred   to   a  third  par  y  for  value.       e  think 
that   the  allegations  of  defend«nt*»  affidavit  auf    icient  show, 
prima  facie,    that   the  note  w^e  an  accommodation  note,   not  warranting 
the  entry  of  a  judgment  by  confeB«ion  thereon  against   the  accommodating 
party.     In  1  Daniel  on  Seg.  Xnsts.    (5th  Sd.)    sec.  139  it  is  saidi 
"The  mero  ntile  credit  of  parties  is  frequently  loaned  to  others 
by  the  oignature  of   their  names  as  drawer,  acceptor*  maker  or 
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lnoorser  of  *  bill  or  note,  msec   to  ralae  aoney  upon*  or  other- 
rice  for   their  benefit*       uch  instrument**  nil   torme*    acceesnodntioa 
paper.       n  accoaaoc:  tion  bill   or  not.  ,   then,   la  one  to  which  the 
accomodating  party  has  put  hi«  nane,  without   conul<  err  tion,   for 
the  purpose  of  MMBMjis:  ting  ooee  other  party  *h©   li  to  uoe  It 
and   In   expecter    to  pay  it.     Between   the   actfoaaod-fciag  am    accomodated 
pr, rtiee   the  consideration  may  be   nhovm  to  be  wanting,   *   *  ••     In 

tram  v.      ltlaen's  ftatc,  Ban*.     2*4  111.  lHh,  It  1*  d  eelded  la  sub- 
etanoe   that  a  note  executed  without  oonnirer    tioa  and  received  by 
the  payee  upon  &c  agreement    that  the   maker   should  never  bo  caller 
upon  to  pay  the  n-wt   is  invalid   in  the  hands  of   the  payee  and   cannot 
be  enforced  by  hia  agwinrst  the  anker.        -,nd    the   =  11  eg  tion s  in 
defendant's   said   affidavit*   to  tho  effect  that   there  was  a  dispute 
between  the  p  rties  af  to  *hea  defend  vat's   indebtedness  to  plaintiff 
under   their  partnership  venture   fttssaJsl  r-eturc  and  bo  payable,  and 
that  both  parties  agre^c    to   submit   to  arbitration  eric   dispute  and 
It  whs   suualtteo,  loads  color  to  defendant's  position   tant  s^id 
note  was  »n  &c- ewaod  .tion  note  and  not   Intended   M  evidence  of  a 
debt  owing  to  plaintiff   froo  defendant. 

?or   the  reasons  indicated   the  order  of  the  Municipal  court* 
denying  defendant's  aotloa  to  open  said   confessed   Judgment,  etc., 
is  reversed   and    the  cause    is  reaaadec   «ith  directions    to   said   co  rt 
to  allow  defendant    bo  plead   and  have  a  trial  upon   she  aerits. 

»  JW  HEMAM£&*>* 

e&alan,  J*.  J*,  and  B  rnes,  J.,  eoaeur* 
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mr*  mfxa  'mirxir  huvkrud  ths  opibioi  op  tag  court. 


In  a  4th  class  action  in  contract  to  recover  $300  for 
certain  attorney's   services  rendered  by  plaintiff  for  defendant , 
who   ia  alio  an  attorney,    there  was  a   trial  without  a  Jury,   re- 
sulting  in  a  finding  and  judgment,    entered  ieocmber  24.  1929, 
again?  t  defendant   for  180-:;.       Four  days  thereafter  defendant 
moved   that   the  judgment  he  vacated    \nd   the  motion  WW  continued. 
On  January  11*   1930 ,  the  motion  Vst  denied*  and   defendant  wee 
allowed    the   present  appeal  and   also   time  within  which  to  file  a 
bill  of   exceptions*     Ob  January  2   th  the   appeal  bond  was  presented, 
approved  by  the   trial  judge  and   filed.     The  bond  discloses  that 
the  appeal  was  taken  from  the   original  judgment  and  not  from  the 
order  denying  defendant's  motion  to  vacate   it*       n  the   same  day 
(January  20th)  defendant   presented   to   the  judge  a   .so-called  "state- 
ment of  facts  for  review."  not  market    as  having  been  approved   by 
plaintiff,  and    the  judge   inadvertently   signed    it,  and   it  was  filed. 
On  January  £9th,  on  plaintiff's  motion,    the  court   struck  said 
statement  from  the  files,  and,  a  bill  of   exceptions   then  being 
presented,   the    same  was  approved   «nd   signed  by  the  trial  Judge 

and  filed. 

it   is  here  urged  by  defendant's  counsel  that   the  finding 

and  judgment  are  contrary  to   the  law  and   the  evidence.       fter  re- 
viewing the   testimony  of   the  parties  and    the  other  witnesses,  as 
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contained    1b  said   bill  of    exceptions*  we  do  not   think   thut   there 
Is  any  merit   in  the   contention*     Ho  useful  purpose  will  be  serred 
in  outlining  the  testimony*     Plaintiff  * «  olalm  was  for  services 
rendered,  i»  ft  trial  attorney  for  defendant    in  a  certain  lawsuit 
in  the  Superior  court   of  Cook  county  In  which  defendant  wns  the 
party  plaintiff ,  at  the   "agreed  price  of  #30-."        ad  it  was   shown 
by  a  preponderance  of  evidence  thvt,  for  euch  services  as  plaintiff 
actually  rendered   at  s-ld   trial*  defendant  agreed    to  pay  horn  $300# 
but  never  paid  him  any  sum*       The  action  of   the  court   in  awarding 
plaintiff   a  less  sum  than  th   t  which  defendant  Agreed    to  pay  is  not 
a  matter  of  which  defendant  can  complain* 

And  we  do  not   think  that   the  trUi  court  erred   In  striking 
from  the  files   the   "statement  of  facts  for  review*  and   in  algnlng 
In  lieu  thereof   snid    bill  of  exceptions*   as   is  also  contended   by 
defendant* e  counsel* 

Accordingly,   the  Judgment  ag-vinnt  defendant   of  December 
24,   192s,    Is  affirmed. 

AFFIRMS, 

onnlan,   .?.  J*,   and  Barnes,  J*,   concur* 
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defendant ,   rulioan  Car  £  itafg*   Co**  a  corporation, 
prosecutes   this  Appeal  from  a  Judgment   for  $81*15 *   rendered 
against   it  by  the  municipal  court  of  Chicago  on  February  5* 
193ot   in  a  4th  class  action  in  contract  tried  -without  a  jury* 
The  co  rt  also  entered   a  finding  and   Judgment  &gain*t  Bronis. 
Kulak  on  her   intervening  petition,   and  she   prayec   and  perfected 
a  separate  appeal*       The   tiro  appeals  hare  here  been  consolidated 
for  hearing  on  one   set  of  abstracts  and   briefs* 

The  action  was  commenced   on  January  11,  1930*     In 
plaintiff  s  statement  of  claim  he  alleges  that  hit  claim*  is  based 
upon  a  written  assignment  of  wages   (copy  attached)   signed  by 
Bronis  Kulak  and  her  husband,  Josef  Kulak*     He  further  alleges 
that  by  it  Bronis  Kulak*   to   secure  the   sum  of  $79*15  and   interest* 
assigned  and  transferred  to  plaintiff  all    salary*  wages*  commissions* 
ete.  due  or   to  become  due  from  her  employer*  Pullman  Car  A  Knfg* 
Co*}   that  on  November   21*   1929*   plaintiff    served   a  statutory  notice 
of  assignment  on   said   defendant*   by  which  it  woe  notified   of    aald 
assignment   and  directed    to  hold  all  monies*  wages*  coisraiet ione ,   etc*, 
due  or  to  become   due    from  it   to  her;   the  t   then  Bronis  Kulak  M8   axA 
still   is  an  employee  of   defendant!   that  although  often  requested 
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defendant  has  failed  i\n6    refused  ts  pay  bbM  bub  to  plaintiff | 
and  that  thsrs  is  now  in  defend  nt*s  possession  wages  due  to  her 
in  exoese  of  plnlntiff's  cl-im. 

The  instrument*  date*,  ugust  20*  1928*  is  a  combination 
of  a  Judgment  note  end  an  aa;  ignment  of  wages*  By  it  the  Kulaks 
"Jointly  and  severally*  promise  to  pay  tc  the  order  of  Joseph  Popiel 
on  demand  the  sun  of  $79*18*  together  with  interest  at  the  rate  of 
7  per  oent  per  annum.   Below  the  clause  authorizing  a  Judgment  by 
confession*  it  is  stated  that  Mto  further  secure  the  payment  of  said 
amount,  the  undersigned  hereby  sells*  assigns  and  sets  over  unto 

said — --»  his  successors  and  assigns*  all  salary*  wages* 

commieeiono,  and  all  compene. tion  of  every  kind  and  nature*  and  all 
claims  therefor,  both  earned  at  the  date  hereof  and  to  be  earned 
during  a  period  of  — — - — -years  thereafter,  and  all  claims  and 
demands*  due  or  to  become  due  the  undersigned  from  the  person*  firm 
or  corporation  by  whom  the  undersigned  is  employed  at  the  d*te  here* 
of*  *  *  or  from  any  other  person,  firm,  corporation  or  official  by 
whom  the  undersigned  may  hereafter  be  employed*  or  who  may  owe  the 
undersigned  money  for  any  consideration  or  upon  any  demand  whatso- 
ever ,  *  *  #• 

The  defendant,  Pullman  Car  &  ;*fg.  Co**  entered  its  appear- 
ance by  an  attorney  on  January  Ms  1930,  and  obtained  time  to  file 
its  affidavit  of  merits* 

On  January  24,  1930,  Bronis  Kulak,  hawing  also  entered 
her  appearance  by  the  same  attorney,  obtained  leave  of  court  to 
file,  and  filed,  an  intervening  petition,  in  which  she  alleged  that 
s*i id  assignment  is  "vague*  Incomplete  and  voldf*  that  "It  is  executed 
by  two  persons  as  assignors,  but  only  the  wages  of  one  of  thea.,  namely 
this  petitioner,  is  sought  to  be  reached  by  the  present  proceeding,  - 
the  other  assignor*  Josef  Kulak,  not  oeing  employed  by  defendant  | 
that  on  Ootober  26,  1928,  petitioner  filer,  her  voluntary  petition  in 
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the 
bankruptcy.    In  the  U,   S.  Mstrlct  Court  for^/northern  district  of 

Illinois,  and   on  October  27,    1928 ,   she w us  duly  Hdjudleated  *  bank- 
rupt |   that  plaintiff   in  the  present   suit  w  s   then  a  oredltor  of 
petitioner  for  Merchandise    sold   and    delivered    and   his   said   claim 
was  duly  scheduled    In  the   bankruptcy  proceed inige  |  that   in  order  to 
obtain  such  merchandise  petitioner  and  her  husband   signed   a  paper* 
which  now   turns  out  to  be  said  assignment  of  wages}   that  plaintiff's 
claim  was  a  provable  one   in  bankruptcy;    that  on  February  4,  1929, 
petitioner  w«s  duly  discharged   it  a  bankrupt  and   thereby  plaintiff* s 
said   claim  "was    In  law  paid  and  dl»ch>  rged  |*    that  after   s^id  bankruptcy 
proceedings  were   instituted   petitioner   fllec   a  petition  in  the 
bankruptcy  court  asking  th-  t  x'opiel   (plaintiff),  and  other  of  her 
creditors,  be  enjoined   from  a  tempting   to  coll' ct  wages  due  to  her 
from  the     ullraan  Car  *  J£fg*   Co*,   etc.,   and    th-  t  on  .December  20,1923. 
such  an  injunction  was   issued   and    it  was  n<&vr  modified   or  dissolved. 

On  Tebxuary  1,   1930,  defendant  filed    its   affidavit  of 
merits   in  which  it  admitted   that  plaintiff  had   in  his  possession 
the   assignment  of   «ages   as  mentioned    in  his   statement  of   claim  and 
that   it   (defendant)   was   served  with  notice  on  November  21,  1929, 
of  the   ms    igmnent,    but   tt  denied    that   said  a  sslgnment    is  a  valid 
one  ef  wage*  due   from  it  to  a*  id  Bronis  Kulak* 

On  the   trial  plaintiff  introduced   in  evidence  the  original 
note  and  assignment  of  wages,  dated     ugust  20,  1923,      jud   plaintiff 
testified   in  substance   th«  t  he   then  w-«  and   now   is  engaged    In  the 
retrll  grocery  end  me*t  buslnessf   that  prior   thereto  he  had   sold   to 
Bronis  Kulak  and  her  said  husband  groceries,  for  which  they  did  not 
pay  himf   that  after  unsuccessful  a  tempts  were  mace    to  collect   the 
money  due,   sr id  note  and  assignment  of  *age»  was  deliver**   to  him; 
and   that  no  part  of   the  indebtedness,  which  now  amounts  to     31*15, 
has  ever   oeen  paid, 

Cn  behalf  of   the   intervening  petitioner  certified   copies 


ad  J 

ta   i  >i  u*ih  BTXUT.9t*>&rt   twO   Jol*JoM    .6    .U   aiiJ    al    ,%&3tlU**XA<S 

-tfnao*  *  Mmitulkm  \Ltsb  n#  *  aria  98£9X   ,TS  *odelou  oe   taa  ,&icrtl; 

to  «o*i»*io  a  n*dl   »rw  ilaa  inwrq  ad  J  nl   *Mi«l«Xq  J««u   Mq*i 

ataXo  blaa  aid  bo*   !»»t4vli^   on*  Mm  oeloaadoiaa  -jo!  ToaoliUaq 

09    lobto   Sl    *«rf'    laj&al&oaoj'jq  \  ;J(;ifTXiiati    «M(J    ill    OoXtfbadOO    \Xi.  >    #•« 

«i»%a<i  a    oao*la    bttadand  tsU   bum   laaolJUaq  toliiaadoiaa  *f»u«   ni^rfo 

a'ttltnlaXq  *«d*   »■•*»**  1c  laaaaslaaa  olao   atf  aa  iMO  antn*   won  rfoidw 

tfX  «a  xiaattfa*  no  lad;   lYtijqv  **•«*»*  Bi  •"•  •Xdaroiq  a  aaw  aJ 

o*niJaiaXq    trf»ioriJ   bfua  ba»**doalb  xX*b  •"*  itonolllloo; 

tMav*Jtaad  blaa   talto  i«dl    "i  bsgz  doalb  oaa  oiaq  wal  ni    ear"  aUaXo   biao 

•all  al   noiJiloq  *  aoXlt  ToaoiJUaq   bol&iUaai  ataw  aft/iibaaooTq 

ivd  la  *adio  aft*  laXq)    laiqol  J"dJ  Baldaa  !*«©*   «o5qotiaad 

tari  o4   aab  aoiaa  lo»IXo©  o*   aaljqaoj   a  ao*1    'MfBlotn*  atf  , atoJlnnTo 

«8S«X|0S  toaaaoatl  no  laatl    boa   ,  .ola    i*«fl    ♦  !«  A  taO  aaoxXlir^   t»ri.+  «©*t 

•  aofXoaala  to  bolt!  boa  iwvon  aav  11   fen*  **o»al  a***  ao lion* tal  tm  daaa 

to  llrabilta  all    b©Xit  Jn«iH3t*:»  ,OCW   «X  x  c»t«V? 

aolaaoaaoq  aid  al   bad  m.,'nl*Iq  i^iii   htitkmbe   il  Hoi**  ni  tittim 

tun  ainXo  'to  ^naaiaaala   aid  ni    boaelfnar.  a*  a©i«»   ?c  icaimslaaa  odl 

ttS4X  «XS  laaaorol  na  aaiJoa  siiiv  aonoo  mam  (laaaaotab)   ii   JaAi 


bllav   *  ai   laaaarfelaa  a  blao  Jadi   balnab  11   l«tf  ,  mann^l.- sa  »ri.*  to 
•iaXjtf  ainoncfi  bl*a  ol  $1  ao-il   o*b  aaftav  to  oaa 
laaUylta  oil!   *oa?  .rv-.    ,ii    .'xhou-joi mi   TTllslaiq  Xoltl  odl  at 

i*.     *MafX  *0S  laintfH  aolab  ««OBa»  to  lnoaxt^laaa  boa  ola« 

oaU  ni    tr^jj^irj  al  «on  aoa  •>*  avii   **  l«atl  ooonlatftfo  si   baitKaof 

Xoa  b«n*  ad  olo*od*   tai%q  «adl  (aaaalavO  J  >*a  ona  xi^oov^  Xlniai 

ion  bib  %tit  dotn-t.  tot  %aol«oorti  aoadaaal  blaa  «od  *ma  UmluTi  aiooiS 

•A3   ijsXXaa  oi   aUaai  »iw  alqaoi.a  Xataaaeouaoji  *i9«t«  iodjf    | aal cf  x*f 

laUd  o#  aoiavlXob  oaa  «o»asr  lo  Jaa*ntl«oa  aoui  alaa  al   *   ,onb  vanoai 

alBuaaa  won  daldw  «aaaabo##abatl  odf  to  #taq  oa  3-vii   tmm 

•  al«q  aaoO  -xoro  aad 
oalqoo   b»ltliT*o  laaolllloq  aalaorralal  aai   la  tlaatod  ao 


of  nli  bankruptcy  proceed  luge,  schedules,  etc.,  including  s«id 
injuncticnRl  order,  as  alleged  in  her  petition,  vers  introduced 
in  evidence .   In  the  order  of  discharge  in  bankruptcy,  entered 
Februnry  4,  1929,  It  io  stated  th  t  Bronls  Kulak,  having  previously 
been  adjudicated  a  bankrupt,  is  *dlf=;ch»rged  from  all  debts  and  cle  ma 
which  are  wade  provable  against  her  estate,  and  which  existed  on 
October  2d,  1928,  on  which  ftsf  the  petition  for  adjudication  was 
filed  by  her,  excepting  such  debts  as  are  by  law  exempted  front  the 
operation  of  a  discharge  in  bankruptcy." 

The  bill  of  exceptions  «le©  discloses  that  on  the  trial 
the  defendant  admitted  having  in  its  possession  iaoney  belong  in  ^  to 
Bronis  Sulek  "in  sufficient  amount  to  cover  plaint  iff*  s  claim.* 
And  it  was  stipulate*-  between  all  the  parties  ttonft  the  issues  n 
the  cupe  should  be  submitted  to  the  court  "upon  questions  of  lnw, 
as  to  whether  the  assignment  of  w^.ge*  w«.»  valid,  and,  if  so,  whether 
it  was  discharged  by  the  subsequent  discharge  in  bankruptcy  of  the 
assignor,  or  whether  sale  discharge  wp,b  merely  a  pessonal  release 
of  the  bankrupt,  and  did  not  discharge  the  lien  of  the  assignment  of 
wages  as  to  future  *nme&   wagee," 

It  is  first  contended  that  upon  a  "joint*  assignment  of 
wages  made  by  two  persons,  no  recovery  c&n  be  had  against  am  employ- 
er where  it  appears  that  one  of  the  assignors  never  was  in  the 
employ  of  said  employer*   In  support  of  the  contention  counsel 
cite  the  cases  of   legel,  'ooper  &  0o»  v«  ohnecfc,  16?  Ill,  522, 
and  Baroneki  v,  hxsst*  218  111.  ^pp,  8.  In  the  chneck  case  there 
were  garnishment  proceedings,  r rising  under  the  Garnishment  -wot  as 
It  existed  prior  to  the  amendment  to  |  ction  1  thereof,  in  force 
July  1,  1823.   In  the  hust  ease  there  were  supplementary  proceed- 
ings under  section  64  of  the  Municipal  Court  *****  The  record  showed 
that  the  money  on  deposit  with  the  appellant  bank  belonged  to  one 
of  two  joiat  judgment  debtors,  and  the  first  division  of  this 


a»u<>' f  **<?  rjai*j»a  ,a**i**  »*»©*«  *  -  • 

a*  fe»#«Jx«  Halrf*  a«*  «»*•#••  aaa*  italic  •if* 

law  aoiiUalbtftfe*  «•*   «••******  rt*   «*8M    vSS  *•«•#©$ 

lalit   a**   a*   Jttfi   ***olr. 
•i    a«i«il*XfKS   tfXW   COlMdftf-ft*^    ;v  98**8 

Uio  t'ttliaiaJ  ■■««:«   *W  f*  **£»■ 

-       art* 

X*d*»rf*    ,o.*    11     cb8J*    |  •*£•*    *»    **Wr  vtf$    taittwtv    O* 

•A*    to  %&J*(»m£m»4  m   f»-x  ,,f»ft  »<6U  %tf  *8S*  *'**»»*&  »*b  #1 

•*«»L«nr  I*aa«88f  *  %Irt«*  ■  <rvi«it* 

lo  #atw»:i,  i  *>•  *c(*   to  a*il   o&l   sgrsaifo*!  &  !t«a   Mi*  An.  To 

•H»*  at   9mw  xmn  8?oasi«&  e  tufi   H  »*c  **d4  *«««qc«  1 1  rs»«>  ft 

jjioo  abtialmm  *ti$   to  *xo$*««  «J       »*«^0£$cta  fci»»>   io  y;oX«8» 

««•  >**»  ***  i<f»ffft<    *»  t.fSf  «  m^  tA>l>*ft  **  *«***   ***   •«*• 

•t»4#  ••*»  jio»art»tt  •**  al     ••  4  ;w  wmat/t  .v  U*mn$p 

»•  *y*  *wuai**mu*  *At   itfcaa  *&.>  ,«s*i*»««o?tf.  taaard; tar**  »•*** 

yi*  £  arttXi  oj  taaataaaii  •**  ot  **i9«.  &**a; 
~b****i%  Tt**a<*M»ltqpn  itw  »?•*:*  ••*«  aaarfS  atfl  t>i  tj   txat 

bftwoao   &?o© »  -  sdT     »#*A  Jxa*3    Uqiolaa*  tttt   to  »»  ael*94a  «*srj»0  «8nt 
•bo  o-J    friar*!**  Jfnfl-  ctqo  *iM  *iXw  ii*r>q^   «•  tsaofli  »rt^  jfaJW 


•  5- 

appellate  court,  opinion  filed    la  1920,  hold    (p.  10)   that  money 
belonging  to  one  of  several  joint  debtors  could  not  be  reached  In 
said   supplementary  proceed Inge*   and   baaed    its  opinion  upon  the 
rule  in  garnishment  proceeding©  that  the  owner  of  a  joint  judgment 
could  not  reach  a  debt  owed   to  one  of   the  joint  judgment  debtors. 
.  ince  the  passage  of  said  amendment  to   the  garnishment  act  the 
same  division  of  this  o<>  rt  halo:   in  fcMJtt  t.  auchanlee.  245  111. 
App.  602,   604,   that  said  amendment     ould  permit  a  judgment  creditor, 
who  has  a  judgment  against  several  taf  WtMrti   If  garnishee  a  person 
or  corporation  th«t   is   indebted   to  any  one  of   the   defendants.  «e 
think,    therefore,  that  the  c^bob  cited  by  eounael  arc  not  now  applicable 
and  do  not  sustain  hie  contention.     Furthermore,  we  do  not   think 
that  the  particular  assignment  of  wages   in  the  present  cast  is  a 
"joint*  one  of  Mrs.  Kulak  and  her  husband.       e  regard   it,   rather, 
as  a  several  assignment  by  e»ch  of   their  respective  V*#M  as  further 
security  for  an  Indebtedness;   incurred  for    the  expenses  ©f    the  family. 
It  is  next  cob  tended   that  the  judgment  appealed   froia  cannot 
be  sustained  because  It  caes  not  ®.fx'ir»&tiveiy  appear  that  plaintiff 
served  a  written  notice,  as  required   in  section  la  of  our  r-raotice 
<.et»  on  Mrs.  iiulak,  who  made  sale  assignment,  notifying  her  of   the 
pendency  of  plaintiff's  suit  ag  inet  defendant,  her  employer,  at 
le«st  five  days  bvfore   the  trial  of   sic    suit,      i  *uf    icient  answer 
to  thle  contention  is   that  Mrs.   .lulak  had   notice  of  the  pendancy  of 
the  euit,   filed   her  intervening  petition  therein,  and  was  represented 
by  an  attorney  «t  snld   trial.     Hit  serving  of  such  a  notice   BOS   there- 
fore unnweesenry.     Vurtheraore,  the  contention  is  here  aat;a   in  this 

court  for   the  first  time. 

It  Is  finally  contended   that  the  assignment  of    mges  in 
question,   so  far  a*   it  concerns  Airs,  oilak,   is  no  longer  enfo roe- able 
against  her,  because  of  her  abjudication  and  discharge   in  bankruptcy 
oa  shown.       Kotwiths tending  some  d  eeia ions  of  some  of  the  diatrict 
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oourte  of   the  Unite*    ."-tatea,   cite*   b,v  counsel,  ««  do  not   think 
thie   la  the   law  of    this     tate,  or  generally*      la  Monarch  i  iacount 
Co.  r,  Chesapeake  jfc  Ohio  .ay*  Co.,  285  111*  233  #  239,   it  ia  ealds 
•A  discharge   In  Dankrupfcoy  do#a  not   render   unenforceable  a  prior 
assignment  of  w<*ges   to  ho  earned    in  the  future,   since   the  discharge 
in  bankruptcy  is   only  i.  personal  release*  which  does-  not  destroy 
euch  ft  lien  oxeatcci  hy  the   aa*igaiaent.*      (3e«#  also,  §y| in  y,      rnhma, 
209  111*  252.  2ftGf     CitUeiiVo  Loaa    ■».»*»  t.   Beaton  g  kaine  .*  ,.M 
i9e  fc&ae.   528,    532.) 

?©r  the  r  MMMMi  indicated  tht  judgment  of  the  Municipal 
court  of  February  If  MUf   is  affirmed* 

ttPSMMfe 

■eenlan*  ¥•  J.,  and  Barnes*  «U#   concur* 


*«■»— An  d»*i— fc  at  «»»  Si  »W*    *«  wjiI   MM   «1   airf.* 


d   Mrs    ,  .1.   .i   ,ir-.. 


3430* 


JO^r.PH  POPISL, 

Plaintiff  and    \pj>ellee, 

?ULilUUI  CAR  &  WPQ   CO., 
a  corpor    tion, 

Lef  end  ant  • 


Oa  appeal  of  BK09IS  KBLAn* 

Interyening  Petitioner* 


APPEAL   TnOM  MDWICIPAL 
COOKT  0»  CKZC'vOO* 


259  LA.  636 
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*»•  ju  trzv  OHiL'L-.y  i   l:v  m  thk  ©jpihios  of  tick  ecu     , 

The  present   appeal  of  Breni*  Kulak  ia  to  be  determined 
by  the  decision  in  case  Mo*   34296,  an  opinion  in  vol  eh  has   thie 
day  boon  filed.     For   the  re&aone   &  toted   in   thnt  opinion  the 
judgment  of   the  Municipal  court  of  Chicago,  which  ia  complained 
of  and  which  waa  entered   on  February  5»   1930,   ia  affirmed. 
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PS   ;    Y   RBJ  OOTH, 

*pp«;Uwi: , 

T. 

«RKaT  VORTMEKH   CASUALTY 
COMPANY*  a  corporation* 
ppellant  • 


APSiAL  FBGli  IWJUCIPaL 
COURT  OP   CHICAGO* 


I     259I.A.  636r 


W.   JUuTICii  OEIILSY  MUVSRID  THS  OPUIIO!  OF  THE   CQtIKT. 


In  a  4th  class  action   in  contract,   com&encen   July  2»  1929* 
and   based  upon  defendant's  policy  of    accident  and  health  insurance , 
there  was  a  trial  without  a  Jury  in  I scomber*  192*.   resulting  In  a 
finding  and   judgment  of  U§9   against  defendant j  and    the  present 
appeal  followed  • 

In  the  policy •  dated  February  9,  1928*   it   is  provided  in 
part   that  the   Company   (defendant)*   In  consideration  of   the   first 
premium  of  eight   {(B)  dollars*  etc**  does   insure  Fred  Yarbrough* 
"whose  occupation  Is  Iriving  a  Tractor*   *  *  subject  to  all  of  the 
conditions  and  limitations  hereinafter  contained*  fro*  II  o'clock 
noon  *  *  on   the  day  this  policy  is  dated  until  12  o'clock  noon  *    * 
of  the  first  day  of  March,  1928,  and  for  such  further  periods  *  * 
as   the  monthly  premium  of  fS,  paid  by  the  Insured   will  maintain  this 
mki£l*  against* 

1*     Death  and  disability  hereinafter  named*  resulting 
from  bodily   Injuries   (fatal   or  not  fatal)*   effected   solely 
through  accidental  means*   *  *  hereinafter  referred   to  ae   'Such 
Injury**  and 

2*     Disability  resulting   from  dlseana  or  illness  as 
hereinafter  provided,  hereinafter  referred   to  as  'Such  Illness *• 
ae  follow ■! 
Part  One* 

»HI8CIPAL  3184  OJDi   T  IT-US  aH>  DOLLARS. 

MOHTHLY   4CCXBWT    IHlKiMICY  QS$  HDVIitKP  DQLLABfl# 

MOSTKLY   njJSSn    IBJ^MHITY  QKiS  HU!I  '0LLAP.8.    »  *> 


Part  Pour. 


M0B7HLY   MMSHS   IBiasiWITY 
(Total  Usability).     For  the  period  of  total  loss  of 
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tint  commencing  on  the  date  of   the   accident,  during  which  *ouoh 
injury'    alone   shall  eowtinuouuly  and  wholly  disable  end  prevent 
the   Insured  from  performing  any  and.   every  duty  p*rtnlning  to  any 
business  or  occupation,   the  Company  will  pay  the  monthly  uc  ident 
Indemnity  at  the  rate   per  month  specified  in    "art  One,  provided, 
that  indemnity  under   this  Part  ?©ur   shall  not  he  paid   for  a  longer 
period    than  five  consecutive  yjL&2&»  *   *   • 

MOHTHLY   XLXJ  SSRUY 

Part  Ten. 

(a)     (House  Confining   Illneaa—  Full  Indemnity).  In  the 
event  the  Insured   shall  be  necessarily   ami  continuously  eonflneo 
within  the  house  and    therein  r^gulerly  visited  by  a  legally  qualified 
physician  or   surgeon  ■    *  solely  by  renaon  of  * seuch  Illness' »  which 
Is  contracted    and  disability  from  vnhich  begins  after  this  policy  has 
been  maintained   in  continuous  force  for  30  days*  which  shall  * 
independently  of  all  other  causes,  wholly  disable  -anc  prcvem  the 
Insured  from  performing  any  and   every  duty  pertaining  to  tuny  business 
or  occupation,    UM  company  will  pay  for   MW  period  of  such  diwf?.bility, 
at   the  rate  of    she  monthly  illness  indemnity  mentioned    in  Fmrt  One.  **. 

■Provided >   Utal   indemnity  untinr  this  Part  fen  shall  not  be 
paid  for  a  period   of  more   than  twelve,  consecutive  months..* 

In  J?art  fourteen  of  the  policy,  under   the  heading  *   tandard 

Previa  ions,**  are,  among  others*   the  follow  ingi 

*4.       ritten  notice  of   injury  or  of  sickness,  on  which  claim 
may  be  based,  must  be  given  to  the  company  within  twenty  day®  after 
the  date  of    the  accident  causing;   iiuch  injury,  or  Wltul  ften  daym 
after  the  eomt»encement  of  stability  froi&  such  sioknens* 

5*       ueh  notice  given  by  or  in  behalf  of  the  Insured,  as 
the   case  may  be,  to  the  Company,  *  *  withpmrfciettlnr*  guff Iclcnt  to 
identify  the   Inauxed,   shall  be  deemed  notice  to  the  Company  ."^allure 
to  give  notice  *  it  him   MM  time  provided  in   this  policy  site  11  not 
invalidate  any  claim,   if   it  shall  be   aho^n  not  to  have  been  reason- 
ably possible    to  give  such  notice  MM  ttet  notice  vaa   ~lven  n.&  soon 
as  III  reasonably  possible. 

6,  The  Company  upon  receipt  of  such  notice  will  furnish 
to  the   claimant  such  forms;   n®  are  ■■—11/  furnished  b     it  for 
filing  proofs  of  loss.   *   *    . 

7.  Affirmative  proof  of  loss  must  be  furnished   to  the 
Company,  in  MH  of  claim  for  loss  of  time  from  disability,  within 
ninety  days  after  the   termination  of    the  period  for  which  the 
Company  is  liable.   *   •   •■ 

In  Part  fifteen  of   the  policy,  among  other  "General 

Provisions,*   is  the  following* 

"(2).     If   the   Insured  be  disabled  by  injury  or  Illness 
for  more  than   thirty  days,  he   or  his  representatives  shall  furnish 
the  Company  fevery  thirty  dye  with  a  rrport  from  the  attending 
physician  or  surgeon,   fully   et  ting  the  condition  of  the  Insured 
and  the  probable  duration  of   the  disability** 

In  plaintiff's  statement  of  claim  he  alleged    in  substance 

that  he  paid  all  premiums  NMl   "performed  all  conditions?  by  him  to  be 
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made  under  the  terma  of   the  policy"  until  May  1*  192$,  when  he 
made  *  tender   to  tiet'.no   nt   of  the  monthly  premium  due,  but  defend- 
ant refusec   to  accept   the  ©u«.e  »  aa  *ell  as  a  statement  of  hie  the;) 
condition!    that  on  January  4,   1929,   fchil©  employee   with  the  XI  inoia 
Central  K«  Co«»  driving  a  tractor,  he  rfeeivev   an  injury  to  hie  right 
arm,  whicn  disabled   him|    that  by   reason   thereof   nmt  under    the  terms 
of  the   policy  there   ia  nov  dus    to  him  from  eefend^nt    the  sum  of  &1Q0 
per  month  from  thenoe  hither  to  $  and   that  h©  (MM  i  manded   of  defendant 
payment  of   the  monthly  benefits,  out  such  demand  has  wholly  been 
refused . 

in  defendant* e  amended  aff.iaa.vit  gff  merits,  after  denying 
a e, rift, tip  praotiomlly  $.11  of   plaintiff's  allegations,    it  alleged   that 
plaintiff  did  not   cause  "any  notice  of  aecidenjt*     to   M  given. 

lefendant's  counsel  here  contends,  as  ©as  contended  in 
the    trial  court,   that  plaintiff  i«  not  entitled   to  recover  anything 
on   the  policy  upon  the  aole  grounds  (1)   that  no  notice  of  &ny  accident 
pr  injury  (as  distinguished  from  disease  or  illness)  waa  given  to 
defendant  so  required   by  tr*e  policy,  and    (ft)    Ufe&t  no  waiver  by  defend- 
ant of  euch  notice,  and  no  legftl   «>;cu«e   for  plaintiff*©  failure  to 
give  such  notice,  waa  either  pleaded   or  proved  by  plaintiff*    (siting 
Feder  V*   Midland   Casualty  Co*,  IM    111.   352*) 

On  the   trial  plaintiff  was  a  witness   in  hia  own  behalf  and 
he   introduced   in  evidence   the  policy  and  a   eo-asaied   "Premium  Receipt 
Book**     this  book  discloses  that   the  monthly  premiums  of  #5  per 
month  %er«  paid,  and  accepted  tmi  receipted  for  by  defendant,  at 
ita  home  office  in     hie  go,  e   eh  Bifsnth,  from  and    including  the  month 
of  March,   1928,    to  and.   including  the  month  of     pril»  Ifftte     The 
premium  for  February,  192  9,  was  paid  on  February  2nd,  and  the  premiums 
for  March  and     pril,  1929,  were  both  paid  on  March  4th.       hen  theae 
three  premiums  were  accepted   by  defendant,   the  evidence  shows  that 
it  had   received  two  written  notices,   on   olanks  previously  furnished 
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by  it  upon  request*   from  plaintiff's  attending  physician  aa  here- 
inafter mentions. 

Plaintiff* e  testimony  wa»  undisputed.     He  testified   in 
substance  that  on  January  4,   19i-9,   as  an  employee  of  the  Illinois 
Central  !>•  Co.,  he  was  the  driver   of  •  tractor  machine}  that,  in 
cranking  it,  it  *backf ired*  and  his  right  hand  and  wrist  were  in- 
jured!  thwt  he  advised    hie  foreman  of   the  occurrence  and,  a*  it  did 
not    then  appear   liMrt   the   injury    w-a  serious,  he  was  given  other  work 
not  requiring  the  use   of   his  rijrJht  hand}   th«t  about  January  12th, 
hie  foreraan  sent  hia  to   tne  hospital,     here  he  remained  for  a  period 
of  over  three  months*}  tmmt  eails  in  the  hospital  he  suffered   from 
other  causes  and  th*  t  there  *fti   something  "bothering  me  inside}* 
that  he  cannot  read  or  write}  thajt  while  in   the  hospital  physicians 
in  charge  wrote ,    signed  end   wailed  for  him  certain  statements   to 
defendant}    Us  I  he  first  left  the  hospital  on     pril  •*«   1929,   that 
his  hand  and    uist  were    then,   have   been  continuously  and   still      re 
in  s  splint}   III  |  ,<,boui  .pril  SGth  he  ■nXLtt'   at  defendant's  office 
and  talked  with  UmsW  L*  Bald us,    the  manager  of   its  claim  department} 
thft  he  went   there   for   the  purpose  of  paying   the   premium  on   the  policy 
for  May,  1929,  and   demanding  payment  of  the  benefits  under  the  policy} 
that  Baldus  sunt  him  to  defendant's  physician,  X»r.     cott,  *<he  treated 
his  hand  and  arm}  UM  about     pril  30 th  he  again  called  on  3?.ldus», 
who  refused   to  accept   the  «?ay»  19^9,  premium  on  the  policy,  Ms!    tlso 
refused   to  pay  him  any  benefits  on  the  policy,   snoring  thr-t  then  he 
(plaintiff)  was     too  late*   in  making  his  claim}  and  that  afterwards 
he  consulted  nn  attorney* 

le  bein,?   or ess-examined   plaintiff    identified   certain 
papers,  v.hich  were  statements  either  signed   in  his  nam*     for  him, 
or  by  his  attending  phytiiolana,  whils  h«  was  in  the  hospital.  These 
papers  were  fefterwmrdss   introduced   in  evidence  by  cef entrant  as 
•defendants  Exhibits  2#  3  4   and  5,"  when  Baldua  («« 'fondant ••  only 
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witness)  wns  on   the   »tand.      Baldua  testifisc   that   the  mum   "are 
the  proof  blanks   that  were   wubnitted  by  Free  Yarbrou^h   (plaintiff ;  t 
la  which  he   claimer    ooapens  a  ion  under  his  policy.*     All  are  filled 
out  on  blanks  furnished   by  defendant  upon  request*     exhibit  2  la 
dated  January  17,  1929   (five  days  after  plaint  If'f   entered   the 
hospital)  and    ie   signed  b.    .. .    i.   Brooke,  a  hospital  phyoician* 
The  number  of   the  policy,  the  name   of   the   insure    (plaintiff),  hie 
usual  occupation  and   his  s-fddresc  MM  given*      in  answer   to  the  question 
in   the  blank  "name  the  disease  causing   the  disability »*    it   is  stated 
"Pleurisy  with  effusion"*     It   is  also  stated    in  the  appropriate  blanks 
that  plaintiff  was  first  treated   in  the  "I*   C  Hospital*   on  January 
12,  1929 |    that  the  illness   is     not  acute"  but  has  existed   "during  the 
last  four  weeks,*  and  thnt  the  patient  would  be  confined   to  his  bed 
for  an  "indefinite*   time*     the  statement   is  marked  by  a  stamp  as 
hairing  been  received  by  defendant   on  January  Iff  1929# 

Defendant*  s   exhibit   3,   consists;   of   two  attached   statements 
filled   out  on  blanks  furnished  by  defendant  -   one   signed   in  plain- 
tiff* s  name  for  hi*  ant*   the  other  by   s?id  2^r,   Brooke.     Both  are 
dated   February  21,  1929,   and  are   marked  as  having  been  received  by 
defendant  on  Fsbrusry  25rd.     The   evidence  does  not  disclose   that 
defendant,  from  whoa  blanks   were   reciuestec,   forwarded  any   "accident" 
blanks,  as  distinguished  by  defendant  from  "illness"  blanks,  as 
testified   to  by  Baldus*     OfM  of   HsUi   statement a,   signed   in  plain- 
tiff's name  for  him,   is  headed  "Claimant*  s  preliminary  notice  of 
sickness,"   gives  plaintiff's  naae,  address    ml  occupation  and   the 
naae  of  his  employer,   state*  when   the  last  premium  was  paid   (February 
2nd)   and  that  his  disease   is     pleurisy".      It   is  also  atatec    thet 
plaintiff  had   steady  employment  when  taken  ill,   and    th  t  his  average 
*ages  *ere  |4,o?  9**  day.*        The  other   statement   is  headed  "Physician*  s 
preliminary  rtport  of  sickness,*   and  Br.   :3rook«*    statements   therein 
are  similar  to   those   in  his  former   statement,   th  t   the  patient's 
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dleease   is   "pleurisy  with  efi'ueion,**   and  that  he  h*.*  been  treated 
la  s«id  hospital  "from  J>  n.l2,to  February  21,  1929.*' 

Defendant's   exhibit  4  consists  of   two  attached   state- 
ments filled   out  on  similar  blanks  -  one  signed  in  plaintiff's  aame 
for  hist  and   the  other  by  X?r.    ■  .      .   CheeXey,   another  hospital 
physician  also   in  cherge  of    the  patient*     Both  are   dated  March  21, 
1929,   and  km  marked  as  haying   MM  received   by  defendant  on  fc?«reh 
23rd.      In   the   physician*  e   statement    it   is   stated   that   the  disease 
causing  disability  is  '•septic  arthritis1*  as  *»*11  as  "pleurisy  with 
effusion,*   and   that   the   patient  has  been  receiving  from  a  physician 
"dr>lly**   visits   in   enid    hospital. 

defendant* s   exhibit   5,  consists  of   two  attached   state- 
ments filled  out  on  similar  blanks  -  one   signed   in  plaintiff**  name 
for  hi  si  vnd  the  other  by  s-Ud  Dr.  brooks.     Both  are  duted  April  13 , 
1929,   and   are  marked   as  having  MM  received   by  defendant   on  April 
16th.      >mong  plaintiff'?   statement  a  are   that   the  name  of  his  dieeae* 
is  '•Arthritis,"    thrt  he  had   steady  employment  when  taken  ill  and 
that  his   average   wages  were   "#25  aer  week.*      ta   the  physician** 
statement   it  is   stated   that  the  patient  has  been  treated   in  the 
hospital  from  January  IS  to  >.prU  15,  1929,   and   Mat  he  is  confined 
in  bed.      la  answer   to  the  question   in  the   blank  "Name  the  disease 
causing  |M  disability*   is  the   following*     ■  -rthrltis  of  ri,?ht 
wrist*     patient  entered  hospital  with  pleurisy?  %rist  sprang  up  2 
weeks  later." 

aldua  further  testified   th  t  he  had  on*  or  more  con- 
verse t ions     t  defendant *s  office  with  plaintiff  about     prll  SO, 
1929}     that  on  one  occasion  plaintiff,  accompanied   by  his  wife, 
came  to  pay  the  May,  1929,  premium*   th&t  *on  the  strength  of  the 
proofs  th*t  had  been  filed,   I   rejected  the  premium*"   Mat  "I  Just 
arbitrarily  rejected   it  l*   Mat   they  also  asked  me  for  "another 
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1 lines*  proof  blsjnk,     but  I  refused  the  request  becuuce  they 
wsked  for  sin  Ulnsos  proof  blank*-     that  defendant  had    furnished 
plaintiff  with  the  blanks  that  had  previously  be;n  filer   with 
defendant;   Uwl  "different  forms  of  blanks   are  furnished  for 
qccirieat  cases  and  for   illness  oases,   and  only  upon  request »* 
that  he  has  been  employed    by  defendant,   as  siauager   of    its  data 
department,  only  ©Incp   the  fealty  part  of     pril,  1»29|   chat  he  does 
not  knot?  what  blanks  were  requested   of   Itfiiimt    in  Jnnuary* 
February  and  Htreh,  or  wh;  t  blanks   ere  re  seat  out|    th*<t   in  June , 
1929,  he  had  a  conversation  t^ith  plaint  if-*'  ®  attorney  regarding 
plaintiff's  e  laics,  a  I  which  time   there  wns  "no  discussion  of  an 
injury*-  but  only  the  "condition  of  plaintiff's-  arm,*   and   that   the 
witness  "knew  nothing  of  an  injury  until  this     uit  *as  filed"    (July 
2,   1929)  t  and  yet  be  fetafc*»d    th >t  defend   nt   received  a  letter,  datei 
June  1-th,   from  plaintiff  e    attorney,  to   Mm  ■fftct    th-.t  plaintiff 
"was   injured"   on  January  4tht  etietiuj  fer   the  Illinois 

Central    '»     o#»  which  hae  results;    in  a  debility  ml   a  loss  to 
plaintiff,  Hurt  plaintiff's  requests  of  defendant  for  payments  under 
ths  policy,  bad  been  refused,  MM   Uto4  he  hoped  the  matter  could  be 
settled  without  litigation. 

In  view  of  the  oral  aad  documentary  I Tide  nee  contained  in 
the  present   transcript,   the  provisions  of  the  policy,    the  receipt  by 
defendant  of  three  monthly  renewal  premiums  after   it  had  received 
written  notices  that  plaintiff  was  confined   in   the  hospital  and  was 
under  disability,  mf  do  not   taink  there  is  rny  substantial  merit  In 
defendant's  counsel's  contentions ,  above  mentioned.     It   Is  trus  that 
la  the  suc&eselve  notices  which  defendant  received   in  January, 
?ebruary,   iarcth  and    \pril,  no  jaention  is  made  that  plaintiff's 
disability  wag   the   result  of  an  "accident",  yet   It  does  net  appear 
thf t  sny  "accident*  blaaks,  as  distinguished  from  *  illness'   blanks* 
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wev*   furnished  by  defendant  on  whioh  the  notices  wvrc   to  be  written, 
urthermorc,  the  first  written  notice  of  plaint ifr*s  disability,  and 
of  hla  confinement   in  beci    In  a  hospital,  was  given  to  deferment 
within  the    ti/^e  required  by  tne  policy*     And   it   i»  provided  in  clause 
5  of  Part  Fourteen  of    the  policy  t.h-  t   such  notion   (i.e.,  of   injury 
or  sickness)   w*lvta  ■  *   in  behalf  of  the  Ineurec,  *    ■  *Uh  particulars 
sufficient  to   identify   the  tneured*  ©hall  be  deemed  notice   to  the 
ompany#"  and   tint  'failure   to  give  notice  At   time  provided 

sh&ll  not   invalidate  any  olal»,   if  it  shall  be  eJsfiNi  not  to  have  been 
reasonably  possible   to  give  such  notice. *      -ttrthemore.  Mm  policy 
provides   that  the  monthly  indemnity  to  be  pat<  »  provided  the  insured 
continues  to  pay  the  aonthly  premium  (rtHilia  he  did  until  it  wm  re~ 
fusee),   ie  the  same,  vhether   the  i  ionbility   is  the  t  ei*ult  of  an 
accident  ^r  of  disease  or  illness.      It   it>  for  the  •"lose  of  feirae"   in 
either   c   sc   that  the  insured   is  N  be  indemnified,         nc  we  are 
further  of  the  opinion*   in  view  of  the  provision*  of  the  policy  and 
the  facta  disclosed,   th  t   |fei  holdings  in   l.h<?  Fcder  ca»e,  supra,  and 
other  similar  eases,  should  not   ear  plaintiff  fro-a  a  recovery  on  the 
policy* 

Xt  nay  be,   inasmuch  as  plaintiff* s  disability  commenced 
early  in  January,  1925,  and   the  present   suit  «M  begun  on  July  lff 
1929, i that  the  court's  finoing  of  ,700   (i.e.,   seven  months  at 
fclOO  per  month)   is  excessive*  but  no  error  by  defendant   is  aei-igned 
thereon  or  mention  made   thereof,    .nd   the  error,   if  any,  must  be 
deemed   to  have  been  waived. 

coroin^lyt  the  judgment,  of  the  municipal  c^urt  is  Affirmed. 

canian,      .  J.*  and  Barnes.  J.,  concur. 
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Filed    alone  October   23,   1930. 
34546 


BDIARD  J.   MKK, 

Appjellant',  "  "NL 
y  rVXiJTEW'0CUT0RY   APPKAL   JPROM   CIRCUIT 

COURT  Of  COOK   COUSTY. 
HATTIX  MARTIKY, 

APB*1"*      '      259  LA.  637' 

MR.    JU3TICS  ftaSUKXLY  DSJLIVERSD  TMS  OFXJilOK  0?  THK   COURT. 

This   i*  an  appeal   by  eoaplainant   from  an    interlocutory 
order  temporarily  restraining  him.  froia  disposing  of  oertaln  prop- 
erty until   the  rights  of   the  respective  parties  therein  may  be 
determined. 

Complainant   Tiled  hi  a  bill   seeking  a  divorce  and  de- 
fendant  filed  a  cross-bill.     Aft*?r  hearing,   on  June  17,  1930, 
the  chancellor   entered  a  decree  in  favor  of  the   complain  ant   and 
dismissed  the  cross-bill   for  want  of  equity.      The  decree  provided 
that  defendant   should  have  the  custody  of  a  minor   son  except  on 
Saturdays   from  1:00   to   6:00  p.   m. ,   when   the   complainant  would 
have  such  custody  •'without  prejudice  to  the  complainant  *s  right 
to  the  full   custody  of   said  child."     Xt  was   further  ordered   that 
the  questions  of  alimony,    solicitors*   fees  and  financial  and 
property  rights  be   referred  to  taster  in  Chancery  William  A.    Doyle 
*to  hear  evidence  and  report  his   findings   to   tills  court." 

Defendant  in  her  cross-bill   alleged  that  the   eomolaiii- 
ant  owned  personal  property  ccnsiating  of  first  mortgagee   and  bonds 
•f  the  probablo  value  of  55700,   and  tuat   she  possessed  no  property, 
either  real  or  personal,    Mti  had  no  means  with  which  to  support 
self  and  her  c  ild  and   to  defray  the   expenses  of  thi  proceeding  and 
ask«*d  for  an  injunction  restraining  the  complainant  from  disposing 
of  his  property.      She  alao  asked   for  a  temporary  injunction  and 
temporary  alimony  and    for  permanent   alimony  for  herself  and   for 
the   support   of  the   child.      Complainant   answering   the    crosa-bill 
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alleged   tnat  he  owned  one  first  mortgage  of  the  face  value  of 
$4,000. 

June  26th  defendant   filed  her  petition,   averring  that 
by  the  terms  of  the  decree  the  financial   sind  property  right*  of  the 
respective  partiee  had  been  referred  to  a  master  in  chancery  and 
wero  now  pending  before  hira;    that   ahe  was   the  Joint  owner  of  a 
mortgage   for  $4,000,  which  had  been   pledged  by  complainant  to  the 
foreman  Trust  &  Savings  Bank  on  a  |90U  loan;    that   ahe  feared  that 
complainant  would  dispose  of  the  $4,000  mortgage  unlets  restrained 
by  injunction  cf  the  court,   and   alleging   that  she  would  be  irrepa- 
rably da&aged  unless   said   injunction  was  issued  without  bond.      The 
chancellor  thereupon   entered  m  order   that,  upon  the  petition  being 
filed  and   due  notice  given  the  complainant  and   the  Foreman  Tract  « 
Savings  liana-  be  restrained   from  disposing  of  said  Berthage  or  notes 
•owned  by  the  parties  hereto  or  either  of  the&  or  held   for  th<  ir 
use,*   the   said   injunction   to   issue  without  bond  for  good   cause   shown. 

The   complainant  appealing  presents   the  matter  as  if  there 
had  been  a  final  order  upon  the  merits.     We  do  not  understand  the 
order  to  be  of  this  nature.      It   simply  was  intended   to  maintain   the 
status  quo  of  the  property  until   the  rights  of  the  parties   t Herein 
might  be  examined  by  the  master  and  detexa-ined  by   the  chancellor. 
It   is  purely  temporary  in  its  character.     An  interlocutory  appeal 
presents  a  preliminary  quest  in   sjul  ©n«  not  ultimately  decisive  of 
a  cause.     People  v.    Standi d^e.   533  111.    361.      While   the  language  of 
the  decree  does  not  contain  a  recital   expressly  reserving   jurisdic- 
tion  of  the  matter,   yet   this   is  the  only  inference   that  MM  be 
drawn  from  that  portion  of  the  decre     referring  the  question  of 
the  property  rights  to  a  master  with   instructions  to   tak«  evidence 
and   report  his   findings.     By  this  order   the  court  reserved  this 
question   for    further  determination  and   the    temporary  injunction 
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was  obviously  simply  to  preserve  the  situation  until   this  *aatt*r  wai 
finally  adjudicated. 

CaniplAlnt   is  Kade  because  the  order  granting  the   in- 
junction waft  without  bond.      V*  think,   under  the  peculiar  ciroum- 
etancee   <^f  the  controversy  between  husband   arid  wife,   vh«re  the 
aatter  remaining  to  b«  detcrr   iu«d  relates   to  alimony  end  previsions 
for  the   support  of  the  minor   child,    that   there  was  no   impropriety 
in   entering  the  restraining  ord*r  without   bond. 

the  temporary  injunction*!  order  le  affirmed. 

Matehett,  P.   JT.  t  and  ©♦Connor,    J.,   concur. 
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Opinion  filed  Oct,   29,   1930 


MR.    PmMQim  Jmnm  M  delivered  the  opinion 

of  the  court. 

In  ft  trial  befor*  the  court  without  a  jury  there 
was  a  finding,  in  favor  of  plaintiff  and  a  judtnaent  on  such 
finding  for  ?;7,8S0  apdoat  defendant,  which  bring*  the  record 
to  thie  court  for  review  by  appeal. 

The  action  le  bated  upon  a  certain  order  of 

defendant  dated  September  8$,  1SS8,  to  the  plaintiff  for  certain 

work  and  Merchandise,  in  the  following  words; 

•25,000  #73  Cabinet  carvings  six  pieces, 

{per  eet)  -------  47#  eaeh 

25,000  #71  0»H8ae>t  ©enters  -  -  —  •  -  ■  •  •  elf  each 

£801  «•  »iio«en«  *ve. 
500  sets  for  #72  cabinet  »nd  &00  centers  for 
#71  cabinet  to  be  delivered  dally  *»  *»• 
aboTe  address. * 

whieh  order  was  accepted  by  Plaintiff,  under  which  plaintiff 

Manufactured  the  entire  quantity  of  said  carvings  *nd  centers 

so  ordered,  and  delivered  13,800  eaoh,  for  which  deliveries 

defendant  paid  plaintiff  the  contract  >riee.  About  the  7th  day 

of  December,  1938,  plaintiff  offered  to  deliver  the  balance  of 

said  order  to  the  defendant,  which  defendant  refused  to  receive. 

the  judgment  appealed  fron  is  for  the  contract  prioe 

of 

18,500  #73  Oasinet  Qraaaentt 

<©  pieces  per  set)   I  .4?  etch  -  -  -     $5871.00 
12,500  #71  ©eater  ornaments  8  .15  8Mb  -  -      1875.00 
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»lth  the  deduction  front  the  scheduled     rloe  «ad«  by  the  trial 
judge  Of  £'400. 

?h«  rood  from  which  the  carvings  were  made  under  the 

order  vas  walnut. 

On  October    ?,   13S8,  plaintiff  made  its  first  delivery 
of  3500  sets  of  design  P7X  and  3500  set*  of  design  $73;   an 
October  29,  1938,  the  second  delivery  wa«  made  on  the  contract 
of  1000  sets  deeign  #71  and  1000  s«ta  design  i72;   on  October  31, 
1338  plaintiff  made  a  third  delivery  under  the  contract  of  1000 
sriis  design  #71  end  1000  set*  design  #7B,   totalling  11,-100  sets 
of  cartings  out  of  i  total  of  50,000,   the  ^sount  ©ailed  for  by  the 
order,     These  were  ail  received  v,nd  paid  far  by  defendant  without 
any  objection.     After  tfci  third  delivery,  between  ftovamber  Ij 
and  Soveaber  36*  1038,   plaintiff  delivered,  and  defendant  accepted, 
14,000  additional  sets  of  carvings  r&n&  paid  for  the  s&me,   the* 
last  payment  being  «ade  on  December  7,  1938,  tvo  d&ye  after 
defendant  attempted  to  cancel  his  contract  with  plaintiff,     the 
total  number  of  carvings   delivered  and  paid  for  was  35,030  sets. 

On  aeoe&ber  5,  1988,  defendant  sent  to  plaintiff  its 
notice  of  cancellation  of  the  contract,  alleging  as  &  f»m  for 
such  cancellation  that  "the  quality  of  your  work  has  been 
inferior*  •     On     iJeoember  7,  1938,  two  days  after  defendant 
attempted  to  cancel  the  contract,  it  paid  plaintiff  the  balance 
due  for  ell  carvings  delivered,  s counting  to  §t§40« 

It  is  not  in  dispute  that  £5,000  sets  of  carvings, 
which  defendant  refused  to  accept,  wer«  on  aeceaber  5,   1928, 
completed  with  the  exception  of  sandpapering  ami  sous  band  saving, 
and  that  the  cost  to  plaintiff  for  these  operations  *ould  be  t-400. 
The  learned  trial  judge  gave  credit  to  defendant  on  plaintiff»a 
claim  for  this  amount,  and  gave  judgment  to  plaintiff  for  the 
balance. 
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The  trial  was  before  the  court  nd  it*  finding  will 
bo  given  the  sa»e  effect  aft  if  tried  before  si  jury.  The  court 
•a*  and  observed  the  witnesses  and  from  euoh  observation  wee 
able  to  determine  as  to  their  credibility  or  otherwise,  and 
unless  on  review  it  can  be  s*id  th&t  the  finding  and  judgment 
are  contrary  to  the  pi oba tire  force  of  the  evidence,  this 
court  la  not  permitted  to  reverse  such  judgment,  I  acrutlny 
of  the  evidence  convinces  us  that  the  finding  of  th<  court 
has  ample  support  in  the  record  before  us,  and  it  will  be 
presumed  on  a  trial  before  the  court  that  in  reaching  its 
conclusion,  the  court  took  into  consideration  only  admissible 
evidence. 

defendant  in  accepting  ttti  paying  for  one-h*if  of 
the  order  for  such  carriage,  without  objection,  th«*«  being  no 
credible  evidence  that  the  rejected  carvings,  the  remaining  half 
of  the  order*  *?ere  constructed  differently  or  were  unlike  those 
which  had  been  accepted  and  paid  for,  is  precluded  fron  the 
right  to  cancel  the  remaining  part  of  the  contract.  In  the 
light  of  the  fact,  without  dispute,  that  defendant  accepted"  and 
paid  for  one-half  of  the  carvings  and  used  %   substantial  portion 
thereof,  before  its  attempt  to  cancel  the  contract,  it  Is  im- 
material whether  the  sale  upas  a  sale  by  sample  or  by  description. 
Defendant  sought  to  escape  liability  upon  the  ground  that  the 
carvings  vere  inferior  in  workmanship,  this  was  Ml  affinitive 
defense  ahich  required  defendant  to  maintain  by  a  pT&p«m&ei*.ii9* 
or  ^rseter  weight  of  the  evidence.  SpodJUtte  v.  acme-  Sales  Com.. 
329  111.  Apj>*   610.  This  defendant  did  not  succeed  in  doing.  4s 
said  in  case,  suara.  *in  this  state  of  the  pleadings,  it  is 
obvious  that  the  burden  of  proving  the  goods  were  not  up  to  the 
s&sple  was  upon  the  defendant.  *  taukesha  Sanninff  Co,*  v.  tiorncr 
1  go..  138  ibid.  564. 
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The  contract  MM  an  entire  contract  for  50  ,0  30  sets 
of  carriage,  at  sa  agreed  price,   and  therefore  the  contract  was 

aot  dirisihle.     flpyfl..g. ..,▼»    ttlWBi  i8»  ***•  •■*!   HWWJ  ▼•   JMJJi 
106  ji#   s,   584*     This  latter  ease  involved  a  contract  for  the 

manufacture  of  1,000  sets  of  controllers,  etc*   for  the  sun  of 
$3,800,  which  contract  MM  held  to  fee  am  entire  contract, 
although  ths  deliveries  were  to  he  w&de  in  installments. 

Moreover  defendant  could  aot  resalad  part  of  the  con- 
tract.    If  he  was  entitled  to  rescind  at  all,  he  raust  rescind 

An  ial&.    i»  JWli  Idttfc  ?*>•  ▼•  iWB&ft  JMtti  I  go*-  *•  ni. 

•  -:.  31a,  there  waa  involved  i  sale  by  sample  of  ladies* 

waists,  the  barer  I staining  acme  of  the  waists  sad  attempting 

to  return  »hat  Mi  left,  claiming  inferior  ;w©rksaaaship,  hut  the 

court    saidj 

^Xa  the  ease  of  Mlf  v.   Metsg-sch.  75  ill.   £05, 
it  Mi  held  that  a  contract  of  sals  cosilfl  not  he 
affirmed  la  part  and  reeeiadad  in  part,  hut  thai  if 
rescinded  at  all,   the  yeaoiaaiaa  mmt  he  jm  to to. 
the  oaurt  there  said,   (p.   310);    *fhe  dootrtue  re- 
peatedly aaaouaced  ay  fui  court  is,  that  *  party 
oaaaot  affirm  a  contract  la  >>  rt,   -and  rescind  it 
as  to  the  residue,     If  be  rescinds  he  suet  do  so 
in  to to.    i  * 

And  ta«  court  s&id  ia  Medullar  paal  ftfc*  v.  Jaamafraa 

iwfltei  nag  Hm  *3»  8.  •&.  7©&j 

*lf  the  coal  from  plaintiff *a  isine  was  of  suffi- 
cient  ott-ailty  to  imiiiiil  acceptance  linsT  the  contract 
*hen  the  market  price  of  coal  Mi  high,  shy  did.  it 
become  uaeuitahie  at  the  same  tlae  the  market  srle® 
heoaae  eo  low?  the  ■  Mil  Hi  mm  of  the  contract  sad 
the  aarket  price  of  II. SO  •  ton  hears  auoh  a  close 
relation  that  the  reason  for  the  cancellation  advanced 
hy  the  defendant  is  patently  specious. 

69  *.  fa.  380,  *  *  a  situation  was  preseatad  *nere 

after  a  large  part  of  a  eontrmot  for  hay  b*.d  "been 
executed,  the  purchaser  rescinded  oa  She  ground  that 
some  of  the  bay  whioh  he  had  accepted  eaa  dsfeatire. 
It  Mi  there  held  that  the  purchaser  could  aot 
eaaoel  the  contract  hae&use  of  the  ia fori or  hay,  hut 
must  *look  to  damages.*    1  find  only  too  c^ses  aot 
reviewed  in  that  decision  which  appear  to  Ml  contrary 
thereto:  klag  thill p  sails  r.  Slater.  13  R.  X.  63, 
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$4  Am*  Rep,  60S,  and  iorriaon  v.  ietser,  73  Mo* 
Apf>.  95.  #oth  of  those  eases  involved  first  deliveries. 
They  may  on  differentiated  for  that  reason  a*  Harrington 
*•  Mi|£&»  AJLB  ■"•  ••  A«8#  8  S.  C*.  13,  S?9  L.    gj.  SB, 
was  differentiated  in  the  Slilson  opinion  »  •.  it 
is  now  settled  law  that,  when  a  buyer  has  knowingly 
accepted  defective  Installment*  on  %.   contract,  he 
cannot  rescind  the  contract  because  of  the  iaf«rior 
Quality  of  those  iastuiiaents,  la  addition  to  the 
Authorities  reviewed  la  the  £ili»on  case,  seal*  -a.O.i.. 
•Baiesf  Par.  ©64;  35  toft*  'Sales*,  p.  338  (Vlil); 
tteohen  ob  Sales,  Far.  l£99s  Page,  viontraets,  1st,  3019; 
annotation  89  a,  1.  ft.  lo!7,  and  the  saaay  case*  there 
cited. » 

saldt 

•Xt  is  ft  well  settled  rule  that  upon  sales  by 
sanple  where  the  contract  is  entire,  the  buyer  cannot 
accept  the  benefit  of  the  contract  in  ;mrt  and  rescind 
it  ia  part,  and  this  is  especially  true  where  the 
alleged  inferiority  to  sample,  is  risible  to  or  die- 
severable  by  the  purchaser  when  the  first  delivery  is 
a^de. 

a  acre  verbs!  declaration  of  dissatisfaction  with 
the  quality  of  the  thing  delivered  is  of  ac  av&il  if 
the  delivery  is  in  fact  acoeptao.  If  there  be  «a  ex- 
ception to  this  rule  where  the  quality  of  the  'article 
is  act  visible  upon  a  casual  ins  paction,  ©r  whsr*  the 
purchaser  has  act  had  reasonable  opportunity  to 
ascertain  the  qpality,  it  cannot  affect  the  result  ia 
this  case,  for  it  appears  without  dispute  that  the 
defendant  did  examine  the  corn,  and  did  ascertain  its 
quality  and  grade  before  it  received  the  first 
delivery.  It  was  then  its  duty  to  exercise  its  option 
to  accept  and  pay  for  the  corn  according  to  contract, 
or  to  refuse  the  offered  delivery.  *  *  *  A  different  re- 
sult would  be  possible  if  there  was  any  showing  that 
the  corn  tendered  for  the  second  delivery  was  in  znf 
wuy  inferior  to  that  which  had  already  been  accepted 
by  the  defendant.* 


it  find  no  errors  in  rocedure  nor  in  hcJ 
proposition*  of  law. 

finding  no  reversible  error  in  the  record,  the 
judgment  cf  the  Municipal  ;\mrt  is  affined. 

mfftftofc 
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HR.      ■      .         I  J88OT8  gS£$0l  deUaared  the  opinion 
of  the  ©curt. 

The  jdalntiff*  aharlea  l«  Payor*  filet  his  MHnll 
in  the  airouit  sowrt  tjJJJifi  th*  tfiffUlirtrfc,   Flret  Trust  I 
a&vl»&«  Sank*  %  corporation*   for  »B€?y  h«<i  awl  received,     the 
declaration  consisted  of  the  ©©soon  ©-otsats*   togotnex  with 
»m  affidavit  :*•  to  the  -su&cunt  due*     the  defendant  filed  a 
plea  of  the  general  laoua*  together  aith  or  affidavit  of 
aerits.      thi*  affidavit  stated  that  the  defendant  Had  paid 
£hpyer*  or  hia  order*  *ljk  SUM  it  m&j  at  &ny  tine  have  owed 
to  sita.     Ob  asotion  of  defendant  a*  oidor  «©•  entered  on 
plaintiff  to  flic  i  bill  of  particular**  vfelch  ««•  'lone. 
?ro»  thie  bill  of  pa-rtloular*  it  aopoar©  that  on  MtftfMV  2t8* 
1&S5*   the  defendant  it-sued  to  fche  plaintiff  a  «atbier*t 
check  for  the  sua  of  i>ll?S.0&,     ftAft  ©heck  *aa  endorsed  by 
the  plaintiff  to  the-  order  of  a.    I  rank;  Groiseant*  *nd  mi 
eubaeauently  paid  oy  the  Southern  Btflfc  &  Truat  Company  of 
Kiaal,   florid*,  on  the  endorsement  of  "aroisomRtsnl*,   Frank  C. 
tfailly,  ffliliUll  mmajjiil*     Thi*  check  a**  again  endorsed  by 
the  Southern  :8ank  A  Trust  Ooap&ay  &»d  ii*«dd  by  the  defendant* 
first  Truat  *  Savings  **&ak*  an  or  a  swat  January  is,  1926. 
There  ie  no  allegation  in  the  ple&dinfoi  #r  the  bi*i  of  ;.nrtie» 
ularo  that  the  ©ashler1  a  check  in  cfuestion  *&s  ll  the   >©esesston 
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of  the  plaintiff  *t  tb«  tin*  the  action  *»»  brought  nor  ainee 

that  time. 

Fro*  th*  retard  it  appears  that  on  motion  of  plain- 
tiff,  the  affidavit  of  aserits  filed  by  th*  defendant  *as 
stricken  fraa  the  files  and  exception  taken  and  judgaant 
entsrsd  for  the  plaintiff.     froa  this  Jndgaeat  an  appeal  was 
prsaed  and  allowed  to  this  eowrt*     it  Is  argued  by  eounsel 
far  the  plaintiff  ij&  exteaao  that  tha  affidavit  of  ;serita  did 
aot  answer  th*  hill  of  particulars,  hut  the  bill  of  partiaylere 
is  not  part  of  the  pleadings  aad  only  serves  to  Unit  plain- 
tiff's oiaia,     f'owler.  v.   3n4,o«  $14  IU,  Api>#  Xo$. 

It  la  insisted  tftttt  the  «****  should  aot  b«  reversed 
beoauae  the  affidavit  of  aerita  «a*  aot  filad  in  proper  tiae, 
but  this  argument  faila  beaanae  the  reeord  dieoXos a*  that  the 
tiae  vithin  srhieh  to  file  the  affidavit  of  merit®  MM  axtfisnded 
by  the  parties  and  it  van  filad  within  the  period  of  tiae  ao 
extended* 

fh*  only  suaatloa  befava  this  oourt  appears  to  be 
whether  or  not  the  affidavit  of  aarii®  van  auffieieat*     4 
defease  of  payment  is  a  good  defense,  and  the  allegation  in 
the  affidavit  of  a«rita  ehnrged  Neat  the  indebtedness  had 
been  paid. 

Plaintiff  t&ka*  the  poaition  that  the  cashier* s  eh ©ok 
being  spatially  endorsed  and  the  mme  of  the  endorsee  not 
appearing  upon  the  shook,   that,  therefore,  he  is  entitled  to 
x*mv*x,     Xn  the  first  plao*,  it  does  not  anoear  anywhere  is 
th*  pleadings  that  the  plaintiff  ia  passes asd  of  the  eheek, 
nor  is  there  any  allegation  that  the  oheok,   endorsed  as  it 
was  by  plaintiff,  was  not  delivered  by  the  plaintiff  to  a.   Frank 
Croissant,   the  endorsee  named  thereon.     It  la  &  general  rale 
that  *h*re  a  cashier's  cheok  or  %  note  is  specific ally  endorsed, 


• 
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the  preemption  ie  tfeat  in  the  hands  of  a  etvaager,  he  Is  net 
■  ftpaft  ftH  koi&er,  but  this  preemption  any  be  overoo**,   the 
bnrion  »«*ing  upon  th©  bolder  of  the  ofeeojc  to  show  that  he 
oaae  in  possession  of  it  properly.     ttiitML?*  jafjfti  •••  Hi. 
§94,     This  io  aot»  bo#«v#r#  an  aetioa  oa  tbt  ©beek  fey  the 
person  la  ftajtiWitt  of  the  o&ae.     la  foot  it  any  appear  upon 
tho  trial  that  the  oftshler's  oheok  was  delivered  by  the 
plaintiff  to  3.  Frank  Oxoiaaaat  fas  •  valuable  eoaaldoTatloa, 
la  whieh  event  the  plaintiff  !«*&*  no  longer  be  entitled,  to 
ita  possession  nor  to  aalataia  an  motion  thereon,     It  aay 
farther  appear  froa  the  proof  that  Qralaaaataala  afta*  la 
fa**,  an  agoat  of  0.  ftmk  groiaeaat  and  properly  authorised 
to  endorse  the  oheok. 

The  affidavit  of  dofeadaat  filed  herein,  ffttnTglig 
that  it  bad  paid  mj  and  ail  ol&ia®  of  the  plaintiff,  properly 
raised  this  question  of  taftt  aad  the  trial  ooart  m*&  in 
striking  tbo  affidavit  of  merits  froa  the  files  and  entering 
Judgment  ia  favor  of  the  plaintiff. 

For  the  zoaooaa  stated  ia  this  opinion,  tbo  jndgaent 

of  the  airow.it  Oowrt  is  x$v®tmt&  and  the  e&nae 
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Opinion  filed  Oct.  29,  1930 


aft,   .ntXSIJUBa  Iffcfle  m  delivered  the  opinion 

of  the  eoart* 

The  Hiplilllll'limil,  Iftjiifj  l»  Wnrwlth*  filed  hi*  bill 
preying  that  the  (jifijinili  be  restrained  fire*  re*evi«g  ear  t*.ln 
aaohiaery  and  e^uipftowt  fro*  prealneo  <*po&  vhieit  eoftplain&nt 
held  i  WWdlpigiii     *  timptam.tr  raotrniniag  order  w&s  granted 
•;nd»  upon  final  hearing',  ems  dloeelved  emoept  m»  to  one  brisk 
heat  treating  furnaee,     Oawige*  w&re  aaeaaaed  for  the  lesunnoe 
of  the  teejporary  restraining  order  and  ■  final  daere*  en tared 
dis«ie«iag;  the  Met*  for  **at  of  equity.     Freei  this  deoree  m 
appeal  aaa  prayed  «ad  allowed  t©  this  court, 

F*ea  the  reeord  it  appears  that  prior  to  the  filing 
of  the  bill  far  an  iaeestig&tion  la  this  Wlifltj  a  creditors* 
bill  in  the  saao  eeiurt  had  hmen  filed  and  a  receives  appelated 
fat  the  After io&n  slpplo  Manufacturing  Bft*#  which  «&a  occupy- 
ing the  preaieee  la  etteetlan  and  which  aaa  possessed  of 
certain  nachlnery,   tools  and  appliances  looated  ©a  the  prealsss. 
a a  erder  of  eale  was  entered  by  the  court  directing.  th*.t  the 
«aahiae»,   tools  and  stock  ©f  the  ooMpeny»  together  aith  its 
of fie*  equipment,   should  be  sold  to  the  highest  bidder,     the 
aatter  ©f  bide  e&ae  before  the  eo«rt  an  four  or  fire  different 
oec&sions  sod  was  continued  from  tine  to  tlae.     Ehrwlth, 
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according  to  tao  record,   vse  prcaeat  on  thee*  various  occasions 
and  participated  ill  the  bid<!tiag.     He  at  no  tla*  Questioned  the 
right  of  the  court  to  sell  the  articles  in  question  nor  objected 
to  the  sale  until  After  the  final  hid  was  made  and  accepted,  by 
the  court  and  the  property  ordered  sold.     The  property  in 
education  was,  in  fact,  sold  to  Michael  ?aab*r  &  Oompany  for 
#4,QSQ  on  October  83#  l».f$,  and  on  October  SQ,  l  bill  for  in- 
junction wan  filed  to  rcatr&in  the  reaowal  of  the  property  fro* 
the  premises. 

two  point*  ere  argued  end  presented  for  the 
eonsidarat ion  of  thie  courts     First,  MM  tb*  |ilUflHUlf  in 
question  to  attached  to  the  oravla**  a*  to  tocooa*  a  part  of  the 
realty  MMj  thereto**,  included  in  Dm  aartgagaf     Second*  did 
the  coaplaiaant  in  this  emm®  by  hie  conduct  becoac  estopped 
frojn  getting  up  hie  claim  to  the  property! 

the  original  proceeding  under  which  the  receiver  was 
appointed  was  instituted  toy  the  JhtMtfO  tub*  I  fool  Oaapaay, 

a  creditor  of  the  aateviwan  U%rsp%%  Uejuofnoturing  Caapnay,  en 
a  Judgment  obtained  toy  it  Mil  upon  an  execution  and  levy  asade 
on  th*  aaehiflery,  equipment  and  tools,     the  jn-owlolaa  of  the 
truot  deed,  under  which  oonplnlnant  aeekc  to  roe  train  the 
renewal  of  the  property,  is  contain**  in  that  portion  of  the 
trust  deed  choiring  the  property  (lifJUli  by  the  mortgage 
reads  aa  foil own:  *  *  *  *  real  estate,  with  all  buildings 
la^rowaaaat*  no*  and  hereafter  erected  or  located  tb*r**&, 
including  -all  heating,  gas  and  pluatoing  apparatus  and  fixture*, 
and  everything  appurtentant  thereto.*     The  sale  of  the  property 
toy  the  chancellor  was  *frc»  and  clear  of  all  Ilea*  or  iacuabrancea*. 

a*  are  cited  a  masher  of  authorities  in  regard  to  the 
lac  applicable  to  fixture*.     0o*#  of  the  eases  relate  to 
landlord  and  tenant  and  o there  to  isoytg&gor  and  aortgagae.     The 


rule  is  mot*!'  liberal  in  favor  of  the  tenant  in  eases  Involving 
the  relationship  befcresn  the  tenant  and  his  landlord,  but 
it  way  fee  stated  that  the  intention  of  the  partita  is  controlling . 
Machinery  and  ecraipaent  f  iraly  fastened  to  the  real  estate,   Is 

*  strong  indication  that  the  parties  iotend  It  to  beoone  *  part 
of  tho  realty*  j>»t  It  is  not  necessarily  iooisive,     tho 
character  of  the  building  and  its  purpose  whoa  erected  is  Ml  of 
the  consideration  that  ths  court  logics  to  for  guidance. 

It  is  argued  on  behalf  of  th«  defendants  that  the 

fact  that  there  «ss  no  mention  made  in  the  trust  deed  of 
Machinery,  tools  or  appliances,   indioatos  th«.t  tfet  parti os  did 
not  intend  that  these  particular  I ii'lliinmltll |j Si  should  he 
covered  fey  the  trust  deed.     It  $&&%  be  *rgu«4  that  the  tern, 

*  including  nil  hooting*  gns  and  piustbing  apparatus  -and  flarturcs, 
and.  every  thing-  appurtenant  thereto*,  imt®tti%&  only  to  that  class 
and  character  of  improvement  described  by  the  words,  *  heating, 
gas  and  plus*  tag  apparatus,* 

the  building  Itself,  according  to  the  record,  was 
not  built  for  the  specific  purpose  of  housing  the  Jwsoricma 
tipple  Manufacturing  Coapaay,     It  mm  a  oa«  story  building, 
half  fraae  and  half  brie*:,  and    suable  for  any  auafee*  of  purposes. 
The  testimony  is  conflicting  as  to  the  »anner  in  which  the 
naehinery  sas  attached  to  the  premises  %.*&,  in  fact,  it  is 
apparent  that  Ml  of  the  aaohinory  w&s  net  attached  In  m? 
aaaaer,  but  ems  kept  in  pla.es  only  by  its  mm  weight. 

fas  o©*pi&inant,e  vitas**  ailier,  testified  that 
there  wore  a  auafcor  of  auohino*  such  as  are  usually  nsen  to 
produce  ninnies  for  pipea,   threading  pipos  and  far  annealing 
and  finishing;   that  he  found  a  go  horse  power  actor  coltsd  to 
the  floor  and  the  bolts  sunk  into  concrete  ftftfl  that  the  sans 


, 
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conditio*  existed  with  nine  threading  machines;    that  there  were 
two  lathe*  not  $******  to  the  floor.     Be  te«tified  further 
that  in  hi«  opinion  the  uaohinsry  was  nooooeary  to  the  business. 

On  the  ether  hand,   OoRafeue,  •  witness  for  the 
defendants,  testified  that  the  building  Mi  adaptable  for 
other  than  anaufnotuTing  putpmm  nan  could  ho  meed  M  t 
factory,  warehouse  or  garage}  that  no  &uag«  until  result  to 
the  building  aftvr  the  removal  ©f  the  jwaehinftry,   ao«e  of  which 
bolted  *o  the  floor  MM  could  he  easily  tnitMl  out  without 
>}  that  there  were  no  &lt*  in  the  floor  to  Mftnodite 
machinery  &ad  that  ho  did  not  MM  any  20  horse  power  *otor, 
and  that  •«*•  of  the  aaehiaery  &a4  •quip****  *K4)  unattached 
to  the  realty. 

the  dooree  found  «fc»t  tfeo  property  in  gwstioa  me 
persons!  property  and  not  covered  by  the  aftrtgagt  •     the  fact 
that  the  oo*pi&i»&nt  *t  no  tiate,  during  the  rather  lengthy 
course  of  the  \>roee#disig»,    ,j*&de  nay  claim  to  this  particular 
property,   indicates  rather  strongly  that  he  Sid  ftOt  consider 
it  to  be  cowered  by  hie  tntot  &***&,     the  position  taken  by 
the  complainant,  however,  in  mi  opinion  in  decisive.     His 
psurtloipntiott  in  the  i>roeeedi&gs#  during  the  tims  bid*  were 
received  by  the  court,  Sftt  euoh  me  to  preclude  him  frost  raising 
the  question  after  the  IWlt.i     fif-  i  result  of  hie  oowluoi,  the 
tine  of  the  court  was  consumed  in  attempting  to  negotiate  ft 
sal©  for  the  beet  interests  of  the  parile®  litigant;  money  w»e 
deposited  by  the  purchaser  which,  aecMsarily*  resulted  in  » 
loss  of  interest,  and  the  bidders  at  the  sal*  w#r«  lulled  into 
a  sense  of  security  in  their  hide,  which  seuid  not  have  resulted 
•f  the  complainant  in  the  first  instance  had  claimed  the 
property  was  covered  by  his  trust  deed.     Parties  should  not 
be  permitted  to  play  fast  and  loose  with  the  court,  and  it  is 


i 


apparent  that  tna  oiaia  of  Mm  ooaplaiaaat  vaa  an  wf  tar- thought, 
when  fee  found  ho  would  b«  ua&fcl*  to  old  ia  tfe*  property  at 
hi«  mn  sriee.     The  filia^  of  ffcia  alii  for  an  injunction  to 
swrarent  tho  raaoval  of  DM  yiwyiltf  fro*  th*  preaiaes  sftor 
tint  •*!*  a»d  IMi  aado  and  MM  atoner  dapoaitod  la  court,  &ad 
of  tor  the  ooaplaJjtant  had  p&rtioip&tod  ia  the  proaoadingo 
for  a  |M§lt£  of  ©var  30  daya,  eoaaaa  too  late* 

For  tho  reaaosa  ota tod  ia  this  opinion,  tho  daoroo 
of  tho  tfiroyit  Uourt  ia  affiraod. 

rams*  Mnmm. 
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s.  a,  paulxro  mid.  s.  h.  stoma*, 

doing  buaineaa  aa  B.   ft*  FATJLIMG  *   I '  ., 


ensxcifAL  COURT 
Or  CHICAGO, 


*59  I.A.  637 


Opinion  filed  Oct.   29,   1930 

MR.  WBUgfUW  mBUff  fftkftUI  a#Uwed  the 
oplaioa  of  the  court. 

JTIiimilT.  »•  it  Mittelanua,  doing  fcueineee  a* 
*$ibr©  x&Yertftant  8©.,  recovered  i  fttftpMNeil  for  #?oo,oo 
agaiaat  defendant,  ft,  ft*  Paul tag  Mel  ft,  H.   8©«*aa,  doing 
buslawas  aa  f,  ft*  Fmullag  6  0©.       Fooa  this?  Judgment  aa 
appeal  MM  been  t*k«a  to  thie  court. 

Up  the  facta  It  «pp©«r»  that  plaintiff  hud  in 
hie  ©ssploy  a  man  by  Hi  na»e  cf  Herareioh,  wa©  negotiate© 
a  firet  aortgag*  l©aa  with  the  dafaadaat*  oa  behalf  ©f 
one  Hedeeaaa,  aad  which  l©an  eae,  thereafter.  Mat!  by  tha 
def  andante.     Plaiatiff •»  ©lata  la  that,  by  reaeoa  of  tha 
■eking  aad  executing  of  the  said  l©au*  defeat eat a  becnac 
obligate  !  to  pay  hia  i"700  ©a  I  brokerage  fee.     I  ef andaata 
deny  that  Eoruretch  MM  employed  by  the  plaintiff  end 
further  charge  that  they  had  n©  knowledge  of  his  employment. 
if  he  mm  a©  allayed,  Mai  that  the  brokerage  fee  of  &7O0 
waa  paid  to  Herareieir  without  kaowledg©  ©f  ©aid  fact. 

The  ©suae  waa  tried  by  the  ©oar*  without  a  Jury 
and  the  iaauaa  found  in  fewer  of  the  plaintiff  aad  Judgment 
entered  f©r  8  700, 


QS€X   <6S   .JoC  ttoLtl 


ffce  principal  Question  involved  appear  »  to  be 
whether  or  not  the  defendants  and  knowledge  of  the  fact 
that  plaintiff  was  the  principal  ana  that  Hemreich  «ta  Me 
agent  and  that,  therefore,  it  beeema  the  duty  of  the  defend- 
ant k  to  tore  paid  the  exmoy  to  the  disclosed  principal,  rather 
then  to  the  agvat, 

Plaintiff  testified  that  oat  ^eeeabor  1$$  19SSt 
ft  notice  la  writing  was  delivered  to  the  defendants,  signed 
by  the  plaintiff,  Mtbro  laveotaeat  €%•,  directing  thcta  to 
wake  p&yaeat  to  the  plaintiff  sad  not  to  Hoflmrelea  ot  aay 

other  of  the  pia&atiff'e  mlmmn*       Defendants  denied 

ever  having  receive*  such  a  notice.     According  to  plaintiff a 

teetinoay  this  notice  was  served.  If  delivery  to  one  SriefcooB, 
eho  woe  in  oaargo  of  too  loan  for  the  defendants,     £rlekeoa 
s«tphatic*Uy  deal  ad  over  having  received  the  notice. 

The  trial  court  fetal  on  opportunity  of  twainf  and 
hearing  the  witnesses  m6  *«•  in  a  anoh  better  position 
to  weigh  the  evidence  and  determine  the  truth  of  the  fcesttoony 
then  this  court. 

If  %bo  oayaoat  MM  «ade  to  tiorarciea,  after  ftttvtflf 
been  notified  by  the  -principal  to  the  of  foot  that  tb?  payj&eat 
should  be  aade  directly  to  the  pv too ip»l,  the  defendants 
would  be  liable.     Tv?e  trial  court  so  found,  end  we  see 
no  reason  for  disturbing  its 


It  appears  that  there  woe  en  understanding  between 
the  plaintiff  and  ■•is  *<?eat  Harareica,  under  which  Hernreicli 
wns  to  rsc  tve  60  per  cant  oomwiesioa  *?hloh,   in  this  esse, 
would  be  SO  per  cent  of  the  |T0O  Jadgpoat.     It  eppeare  froa 
the  evld  aes,  nowever,  that  advaaeeiaeste  wer»  a*d*'  to  hi»  by 
the  plaintiff,  no  his  principal,  whioh  sere  changed  against 
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tae  &reat*t  thare  ef  tale  particular-  brokerage  fee. 
Herareioh,   the  ageat#  appears  to  have  disappeared  after 
haviag  cell«<Jt«<3  the?  money  aad  IMMiif  to  mc^ouat  to  hit 
principal. 

»#  are  of  the  oplaiea  that  the  trial  eoiart  properly 
fotmd  thfit  MM  aeaeure  of  dftjiagt*  euatalaed  by  MM  prime ipal, 
plaiatlff  la  taie  cmae,   for  the  full  anotmt  of  the  brokerage 
fee,  erne  eorreet.     There  wa«  eaffleleet  erideaee  la  the  reoerd 
epoa  which  th«  court  tHHttl  antra  at  m  opiaioa  that  Krlekeea 
waa  acting  for  MM  ©a  feahalf  of  MM  tl'frHTifliftli  la  competing 
MM  aegotiatioas  ia  relatiea  ta  the  leaa.       HgMMMMMUPi 
service  of  the  notice  apoa  hi*  was  a  proper  service  apea 
alt  principal. 

Ff*  the  reeeose  stated  la  thi*  opiaiea,  the 
Jvdgaent  of  the  Knaloloal  C^urt  is  &f  tinged. 

MMMMI  AfFlRKKB. 
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*ILI.XaM  3BSD,  as  Trustee, 

(Complainant^  Appell*«, 


u 


v. 


FUOPLKtf  KATl'OiAL  BASF  A1JD  TKU8T 
COXPAgY,   e«Am,K8  VAlTT-KBaAg  a^a 

tskla  VAimuiua,  et  *a, 


IMT?  RLOOnrORY   A. 

)  vham  exmif  const. 
Iff. 
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On  Appeal  of  CHAftLES  VAITRSWAS  and 
TKK.A  VAItxn»ASf 

(Co-!>afea  ;fint#)  Appellants. 


Opinion  filed  Oct.  29,  1930. 
MR.  i  Rfl  J17STJC  IlItM  delivered  the 

opinion  of  Hw  court. 

thi  ■  interlocutory  sppeal  fiwi  M  order 

appointing  ■  receiver  for  certain  r«*fcl  eetete,  together  ait* 
the  rents  and  income  fro*  the  earn*. 

The  Mill  alleges  that  William  $eed,  as  trustee.  Is 
the  owner  ©f  certain  principal  and  interest  notes,  together 
with  a  second  mortgage  securing  the  same,  and  that  certain 
of  the  principal  end  interest  notes  covered  by  said  mortgage 
or  trust  deed  are  past  due  and  unpaid.  The  bill  la  inartistic- 
ally  drawn,  but  it  charges  that  there  are  «  number  af  Judgment 
llena  against  the  property,  although  it  does  not  appear  from 
the  bill  that  the  person  apainat  who»  the  judgments  were 
secured  Is  or  was  the  owner  ©f  the  premises. 

S0tice  was  served  on  some  of  the  defendants,  but 
not  on  Charles  Vnitekunas,  who  appears  to  be  the  owners  of 
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the  equity  and  who  executed  the  mortgage  and  notes  la 
question.   An  affidavit  was  filed  on  behalf  of  the  complain* 
ant  to  the  effect  thet  notice  had  been  sent  to  hit  residence* 
3328  South  Halated  Street,  Chicago,  out  that  he  could  not  he 
found  at  that  address  and  that  the  affiant  filing  the  affi- 
davit was  Informed  that  he  had  moved  and  could  not  he  found 
by  said  affiant. 

The  mortgage  contains  a  clause  to  the  effeot  that, 
upon  default  In  the  payment  of  principal  or  interest,  a 
receiver  could  be  appointed  without  notice  and  without  bond. 
An  order  was  entered  by  the  Chancellor  of  the  Circuit  Court, 
appointing  a  receiver,  stating  that  said  receiver  sas  appoint- 
ed after  a  full  hearing.   Tj»e  or^er  further  provided  that 
the  complainant  should  file  a  bond  in  the  sum  of  $.-80,  within 
seven  days,  to  be  approved  hy   the  court.   Complainant *s  bond 
was  filed  in  accordance  with  the  ordf?r,  but,  instead  of  running 
to  the  adverse  party,  as  provided  by  statute,  it  &pptnsx»   to 
run  to  the  People  of  the  State  of  Illinois. 

It  is  urged  as  a  ground  for  reversal  that  even 
though  the  trust  Aee^i   expressly  pledges  the  rente  and  pro- 
vides for  the  appointment  of  a  receiver,  the  court  will  not 
make  such  an  appointment  unless  it  Is  neee^s?ry  to  protect 
the  rights  of  complainant,  *aad  such  receiver  should  not  be 
appointed  unless  the  property  constituted  scant  »■&?■   inadequate 
security  for  the  indebtedness.   Chapter  23,  Section  55, 
Oahlll's  Illinois  Revised  Statutes,  1929,  provides: 

"That  before  any  receiver  shall  be  appointed 
the  party  making  the  application  sshtll  give  bond 
to  the  adverse  party  in  such  penalty  as  the  court 
or  judge  may  order  and  with  security  to  be  approved 
by  the  court  *  *  *  provided,  that  bond  need  net  be 
required,  when  for  good  cause  shown,  and  upon  notice 
and  full  hearing,  the  court  is  of  the  opinion  that  a 
receiver  ought  to  be  appointed  without  such  bond.* 
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The  bond  referred  Id  is  the  complainant'*  bond.  In  the 
eeee  at  bar  the  complainant  we*  required  to  and  did  give 
ft  bond.   The  f*et  that  the  bead  run*  to  the  feople  of  the 
fixate  li  Iilinoie,  in»ttad  of  to  the  defendants,  doe*  not 
render  the  order  itself  void,  nor  subject  to  attack  oa  this 
appeal,  The  bond  wouid  be  corrected  if  tt  were  called  to  the 
attention  of  the  court.   la  it*  eaeee  relied  upon  by  counsel, 
requiring  good  e#use  shown  ane"  notice,  it  appear e  that  the 
order*  were  entered  in  thoee  cases  without  a  complainant1 g 
bond,  and  where  it  had  been  waived  la  the  order  of  appointment. 
There  waa  sufficient  in  the  affidavit  in  this  oaao  to  warrant 
tb«  ©our*  in  believing  that  »  bona,  gjH  attempt  tod  b^sen  made 
to  notify  defendant,  and  there  ap  ears  t©  be  grounds  sufficient 
la  the  bill  to  indicate  that  the  terms  of  the  truat  deed  were 
not  being  complied  witn,  m$   the  conditions  brokaa. 

It  MM  hold  by  thte  court  in  the  can*  of 
App„ 
Davie  v.  pair*  %&$  XlljAlf,   that  the  clause  in  the  truet 

deed  giving  complainant  the  ti^M.%  t®   a  receiver  without  notice 

and  without  bond  i«  not  controlling,  but  in  that  oaeo  no 

notice  was  served  and  no  bond  required  of  the  complainant. 

The  prowl  atom  of  Section  55,  rehiring  notice  and 
full  hearing,  ap; lie«  to  thoee  eases  where  It  waa  attempted 
to  h&ve  a  receiver  appelated  without  requiring  complainant 
to  give  a  bond.  Suoh  is  not  the  fftftt  in  thie  ease,  aa  the 
order  did  require  complainant  to  give  a  bond  »nd  if,  in  the 
opinion  of  defendants,  it  is  insufficient,  this  should  be 
corrected  before  the  chancellor  and  not  on  appeal. 

we  see  no  reason  for  disturbing  the  order  appoint- 
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lag  tfea  raeet*a*  &a<3   the  erdor  of  tao  Circuit  0ou:rt 
appointing  MaM  rec^tror  in  afflr»«d. 
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HEMRY  F.    BOARD^,    and  AiiNA 
S£LU  QRI3T, 


STATE  AUTO  >St^3  OQJIPQJUfloW 

an  ILLINOIS   CORPORATION, 


app.1i...         j  259  I. A.  633 


Opinion  filed  Oct»  29,  1930 

JiR.  JUSTIOE  HEBEL  delivered  the  opinion  of  the  court, 

Henry  F.  Boardman  and  Anna  Belie  Grist,  a*  plaintiffs, 
filed  this  suit  to  recover  the  sum  of  f 1,678. 84,  due  them  under 
the  terms  and  provisions  of  a  certain  lease  exeouted  by  the 
plaintiff*,  as  lessors,  and  by  one  Israel  Levin,  for  and  on 
behalf  of  himself  and  Phillip  Levin,  trading  as  Levin  *  Sons, 
as  lessees. 

The  lease  which  was  entered  into  on  July  1,  1919, 
expired  by  its  term©  on  July  1,  1931,  but  the  said  lessees. 
Levin  &   Sons,  held  over  under  said  lease  and  continued  to 
occupy  the  premises  therein  described  under  the  terms  a-nd 
conditions  thereof,  until  the  21st  day  of  April,  1925,  at 
which  time  the  said  Israel  Levin  and  Phillip  Levin  dissolved 
the  partnership  of  Levin  &   Sons,  and  together  with  Harry 
L#  Michaelson  and  Louis  keyers,  organised  the  State  Auto  Parts 
Corporation,  the  defendant.   The  assets,  including  good  vill 
and  leasehold  of  the  partnership  of  Levin  &  Sons,  were  trans- 
ferred by  them  to  the  defendant  corporation  at  the  time  of  its 
incorporation  on  the  31st  day  of  April,  1925,  and  the  said 
Phillip  Levin  and  Israel  Levin,  members  of  said  partnership, 
received  in  payment  for  such  assets,  good  will  and  leasehold, 
400  shares  of  the  capital  stock  of  the  State  Auto  Parts 
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Corporation,  which  capital  stock  had  a  par  value  of  £40,000, 
The  defendant  continued  the  business  theretofore  oonducted  by 
Levin  &  Bona,   occupied  the  premises  described  in  said  lease, 
and  continued  to  pay  the  monthly  rental  of  $20.00  due  thereunder. 

The  lease  involved  in  this  litigation  contains  a 
covenant  as  follows: 

"It  is  further  covenanted  and  agreed  by  the  said 
party  of  the  second  part  that  they  will  pay,  or 
cause  to  be  paid  all  water  rates,  and  all  taxes  and 
assessments  that  may  be  laid,  charged  or  assessed  on 
said  demised  premises,  pending  the  existence  of  this 
lease,  or  if  at  any  time  after  any  tax,  assessment 
or  water  rates  shall  have  become  due  or  payable,  the 
party  of  the  second  part,  or  their  legal  representa- 
tives, shall  neglect  to  pay  such  water  rates,  taxes 
or  assessments,  it  may  be  lawful  for  the  party  of 
the  first  part  to  pay  the  same  at  any  time  thereafter, 
and  the  amount  of  any  and  all  such  payments  so  mads 
by  the  party  of  the  first  part  shall  be  deemed  and 
taken,  and  are  hereby  declared  to  b«  so  much  additional 
and  further  rent  for  the  above  demised  premises  due 
from  and  payable  by  the  party  of  the  second  part;  and 
may  be  collected  in  the  same  manner,  by  distress  or 
otherwise,  as  is  hereinafter  provided  for  the 
collection  of  ether  rents  to  grow  due  thereon*" 

This  action  is  to  recover  from  the  defendant  moneys 
paid  for  taxes  for  the  years  1921,  1923,  1933,  1984  and  1925, 
amounting  to  the  sum  of  $1, 078.84  by  the  plaintiff,  which  sum  it 
is  alleged  became  due  as  so  much  additional  rent  under  the  terms 
of  the  lease* 

The  defendant  admits  that  it  took  over  the  leasehold 
and  all  the  rights  of  said  Phillip  and  Israel  L«vin,  and  that  it 
oooupied  the  premises  desoribed  in  the  plaintiffs*  statement  of 
claim. 

It  is  the  plaintiffs'  contention  that  the  defendant 
corporation  became  obligated  under  the  covenants  of  the  lease 
executed  by  Levin  &  Sons,  when  it  took  over  the  leasehold. 
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occupied  the  demised  premises,  and  continued  to  pay  the  rent 
due  under  the  said  lease.   The  defendant's  r  ply  to  this  conten- 
tion is  that  practically  all  of  the  plaintiffs'  claim  had 
accrued  and  was  long  due  and  payable  before  the  corporation 
began  its  existence,  and  contend  that  an  assignee  of  a  lease 
is  not  liable  for  the  rente  due  and  accruing  prior  to  the 
date  of  assignment.  It  is  clear  from  the  reoord  that  the 
defendant  took  possession  of  the  premises  as  assignee  of  the 
lessees  from  the  fact  that  it  admits  its  possession,  the  pay- 
ment of  rent,  and  purchase  of  the  assets  of  Israel  and  Phillip 
Levin,  together  with  tbe  good  will  and  leashold  rights  of  the 
said  Israel  and  Phillip  Levin,  and  the  rule  is  well  established 
that  where  an  assignee,  as  in  this  case,  took  possession  and 
paid  the  rent  they  were  in  privity  of  estate,  out  not  in 
privity  of  contract  with  the  lessor,  and  that  the  assignee  is 
therefore  liable  only  for  a  breach  of  such  covenants  as  run 
with  the  land.   The  payment  of  rest  reserved  and  taxes  are 
covenants  binding  upon  such  an  assignee.  The  contention  of 
the  defendant  that  it  was  without  knowledge  of  the  provisions 
of  the  lease  is  not  a  controlling  factor  in  this  case  for  the 
reason  that  it  must  have  had  knowledge,  to  some  extent,  of 
the  amount  of  the  rental  and  the  duration  or  balance  of  the 
term,  for  it  appears  from  the  reoord  that  the  defendant  paid 
the  amount  that  had  heretofore  been  paid  by  the  Levins  for 
the  premises  and  took  possession  and  oontinued  in  possession 
under  the  terms  of  the  leasehold  interest  of  tbe  Levins,  which 
was  assigned  to  the  defendant.   Taking  possession  and  the 
benefits  that  it  derived  from  such  possession,  it  also  assumed 
such  obligations  as  were  a  part  of  the  leasehold  contract,  and 
it  cannot  now  say  that  notwithstanding  the  taking  possession, 
paying  of  the  rent,  and  receiving  benefits  under  the  terms  of 
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the  lease,  it  is  not  obligated  to  carry  out  the  covenants  that 
run  with  the  land. 

I&  Webster  et  si.  v,  Hichols,  at  al,  104  ill.  iso, 
the  court  held  that 

"Covenants  in  a  deed  that  extend  to  a  thing  jya  es^e. 
parcel  of  the  demise,  and  of  benefit  to  the  estate, 
run  with  the  land,  and  bind  not  only  the  covenantor 
and  his  personal  representatives  by  privity  of  oon- 
tract,  but  also  the  assignee,  though  not  named,  and 
every  other  person  who  is  in,  of  ®nf  estate  created 
by  or  growing  out  of  the  original  demise,  by 
privity  of  estate. M 

It  is  also  contended  by  the  plaintiffs  that  the  court 
was  in  error  in  not  holding*  that  the  defendant,  having  absorbed 
all  of  the  assets  and  good  will  of  Levin  A  Sons,  a  partnership, 
and  issuing  stook  to  the  individuals  named,  is  liable  for  the 
debts  of  the  levin  partnership  to  the  creditors.  It  is  not 
necessary  to  decide  that  question  in  this  case  for  the  reasons 
we  have  already  indicated.  In  this  oaae  it  is  not  the  payment 
of  a  debt  that  is  due  to  a  creditor  that  is  the  subject  of  the 
controversy,  but  that  the  defendant,  having  taken  possession  of 
the  premises  under  the  terms  of  the  lease  and  receiving  the 
benefit  of  the  contract,  assumed  the  liabilities  necessarily 
incurred  by  the  provisions  of  the  lease* 

The  only  question  remaining  to  be  considered  is  th« 
liability  of  the  defendant  for  the  payment  of  taxes  as 
additional  rent  paid  by  the  plaintiffs  for  the  years  already 
referred  to.  The  defendant  as  assignee  is  bound  to  a 
performance  of  the  express  covenants  which  run  with  the  land 
by  reason  of  its  privity  of  estate,  and  in  the  absence  of 
an  express  contract  the  defendant  is  liable  only  for  breaches 
of  the  same  which  occur  while  suoh  privity  continues, 
Qoneoiidated  Joal  go.  v,  .Peers,  166  111-,  361, 


»t  trims 

toe    ti   tl 

M   ,****«****  »dt  fad*   I 

. 

Jbo*I  «n 


-  5  - 

In  34  Qyo.  1180,  the  doo trine  Is  announced  that  an 
assignee  being  liable  solely  in  privity  of  estate  is  liable 
only  for  rent  maturing  while  he  holds  the  estate  as  assignee 
and  not  for  that  which  matured  before  he  became  assignee  or 
after  he  oeased  to  be  such,  even  though  it  was  payable  in 
advance  for  the  period  for  which  the  assignment  was  made.   In 
support  of  this  doctrine  a  number  of  cases  are  oited.  Apply- 
ing the  law  that  is  supported  by  weight  of  authority,  the 
defendant  is  not  bound  to  perform  the  express  covenants  in  ft 
lease  because  of  privity  of  contract,  but  is  liable  only  for 
the  performance  of  express  covenants  which  run  with  the  land 
by  reason  of  his  privity  of  estate.  Covenants  to  pay  rent 
and  taxes  reserved  are  covenants  that  run  ??ith  the  land.  From 
the  evidence,  the  payment  of  taxes  for  the  year  1925,  amounting 
to  the  sua  of  £339.39,  was  paid  by  the  plaintiffs,  and  the  failure 
to  perform  in  this  regard  by  the  defendant,  made  this  sum  Thiols 
accrued  during  the  defendant1 s  occupancy,  so  much  additional  rent 
to  be  paid  by  the  defendant. 

In  conclusion,  the  court  holds,  as  a  matter  of  law,  that 
the  defendant  is  liable  to  the  plaintiff,  under  the  terms  and 
conditions  of  the  lease  transferred  from  Phillip  iaevin  and  Israel 
LeVfcn  and  accepted  by  the  defendant  for  the  sum  of  -339.39,  paid 
by  the  plaintiff,  being  the  taxes  for  the  year  1925,  which  accrued 
during  the  occupancy  of  the  premises,  and  became  so  much  additional 
rent  and  was  not  paid  by  the  defendant. 

For  the  reasons  stated  in  this  opinion  the  judgment  is 
reversed  and  judgment  entered  here  in  favor  of  the  plaintiff  and 
against  the  defendant  in  the  sum  of  #333.39,  together  with  costs. 
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Opinion  filed  Oct.   29,  1930 
«Ut.  JU8TI0E  &mn*  delivered  the  opinion  of  the  court. 

The  plaintiff  fifes*  a  suit  in  the  Wwrtifftrrl  Court 

to  fittlit  for  certain  *?ork  ,     I  labor  tttft  extras  furnished  by 
the  plaintiff  at  the  request  of  the  defendant,     the  def#md*at 
filed  an  gffidavit  of  aerits  18$  a  eat-off.     At  the  close  of 
-JUL  the  evidence  la  the  »Mtt  the  court*  on  motion,  of  the  plain- 
tiff, directed  the  .Jury  to  return  ■  verdict  for  the  plaintiff 
on  hie  statement  of  ol&ia  and  against  the  defendant  on  ite 
set-off  in  the  sua  of  £l97d&»13t  and  entered  %  judgaent  on 
the  verdict,   frees  *hioh  ths-.  defendant  has  appealed. 

the  statoaent  of  claia  alleges  tfeat  the  plaintiff 
entered  into  •  written  contract  with  the  defenditnt  to  supply 
ail  carpenter  labor  necessary  to  erect  &  certain  building  for 
the  sua  of  !?00,  according  to  plan*  and  specifications  furn- 
iebed  by  the  defendant;   Matt  subsecuently  the  plaintiff  entered 
into  a  verbal  contract  with  the  defendant  to  supply  carpenter 
labor  on  four  Kgnta  buildings  of  the  sa/as  type  at  the  oaa« 
price;   thst  the  plaintiff  did  said  work,  sailing  &   total  sun 
due  hla  of  #3500  clue  certain  as tree,   to-wit,  extra  work  in 
extending  wooden  waiie  from  floor  loists  to  foundation,   $790 1 
welting  tiae  of  carpenters  for  tailure  to  supply  iuaber  on  tiae. 
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1380}   advance  in  schedule  of  wages  of  carpenters  caused  by 
Ma?  la  furnishing  atatesri&ia,   #4$0,  making  a  total     of 
45,080,  less  |a,938.S8t  which  had  been  paid,  or  r  balance 
of  $3,133.13,   for  wMeh   the  suit  ie  brought,   together  with 
interest  there-m  from  October  a,   1936*     The  plaintiff  further 
alleges  that  he  supplied  ell  labor,  and  performed  every  act 
and  thing  required  by  him. 

The  defendant  in  its  affidavit  of  merits  admitted 
the  making  of  five  contracts  for  ft  total  sum  of  $3900,  but 
alleged  that  subsequently  the  defendant  imm/nmj  to  allow 
plaintiff  $60*00  per  building  for  making  the  ©b«ng©  for  ex- 
tending the  wooden  walls  from  floor  foists  to  foundation,  in 
pl&ee  of  concrete,  and  not  n  total  of  §VS8,  as  claimed  by 
the  plaintiff;  daied  that  there  was  amy  watting  time  of 
carpenter*  due  to  any  fault  of  the  defendant,  or  that  the 
plaintiff  paid  anything  therefor,  and  denied  any  delay  in 
furnishing  material  othsr  than  the  usual  delays,  or  any 
liability  therefor.     The  defendant  further  alleged  that  the 
plaintiff  did  not  complete  the  buildings  in  aeoerdanee  with 
.said  contract,  and  that  the  defendant  was  obliged  to  and  did 
pay  out  ths  sum  of  11, 80S,  SO  to  complete  the  HH>  or  the  sum 
of  Wi.SO  above  the  contract  price,  for  uteieh  the  defendant 
claimed  a  set-off* 

The  testimony  of  the  plaintiff,  in  brief,  was  to  the 
effect  that  the  contracts  were  made,  as  set  forth  in  the  state- 
ment of  claim;   that  subsequently  the  defendant  agreed  to  pay 
$139  extra  on  eaoh  building'  to  put  in  food  walls  from  floor 
joists  to  foundation  in  place  of  concrete.     After  the  buildings 
were  partially  completed  the  plaintiff  stopped  work  on  the 
buildings  at  the  request  of  the  defendant,  and  when  he  returned 
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two  «eeke  later  found  that  the  buildln*  «  had  bean  partially 
destroyed;     that  the  defendant •»  rep.reafcBt--.xive  etsted  tn-.  t 
the  defend&at  would  pay  »  fair  price  for  putting  the  bui  fttlf* 
back  la  the  MM  condition  M  they  h»d  boon. 

The  plaint  iff.    testified  tfeftl  Johaeon  ■*•  the  *up«r- 
tatend«at  for  the  def&ndsnt  during-  the  ©cure®  of  the  con- 
struct ioa,   and  that  fee  ©rid  he  wouldi  p*y  ■  fair  price  for 
putting  the  twtMligi  back  la  good  ocndltion;     that  he 
told  Jehneon  that   it  wmwt  run  froa*  |400  to  tSOr?;     that 
Johnson  Mil  that  he  would  take  care  of  it,   and  that  the  fair, 
reasonable  and  oustowry  charge  fe    ywy>lrttt|  the  daattga 
would  he  $350  or  #400, 

tfca  te:-tiaony  ©a  behalf  of  the  dafendAat  Ic  to  the 
effect  thfct  the  defendant  %;:t*kg  to  Mf  150.00  per  building 
for  stoking  the  (tintype*  trtm  IWIiiitDi  i©  wood,  t  ef er  -#4  to 
by  tiie  plaintiff,  &a4  ffcM   the  defendant  newer  entered  into 
sny  agreement  with  the  plaintiff  *ith  reference  to  any  in- 
crease in  the  »«&*  *«&le;    that  the  work  we»  not  oocplat . 
when  plaintiff  Uil  the  premiaaa,  hut  further  *ork  wee  nos- 
es 5.*.  ry,  and  the  work  was  oowpletad  by  the  defendant. 

the  trial   court  in  arriving  at  the  sua  of  $l,7i'3.12, 
the  amount  of  the  jud~-»e&t,   allowed  the  plaintiff  43500,  M&B 
$7©o  agreed  ur>on  to  construct  each  of  the  five  buildings. 
deducting  from  that  amount  the  torn  of  |400  for  work  that  m* 
left  unfinished  by  the  plaintiff,  and  ad^ia*.  #750,   feeing  $150. 
for  et-ch  ©f  the  five  I  livings  for  ex' Xtm  work  in  extending 
wooden  walls  fro»  floor  joist®  to  fouadat  on,   als*  tzm  for 
waiting  tine  and  repair  of  d&^&gs  to  sasn  of   said  bulging*, 
and  the  further  sun  of  $480  for  f  In  MM    in  »sgtes  ©l  carpenters 
ousel  by  del  y   in  furnishta    a&teri  le,  or  a  total  mim  of 
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f.4650.00*  and  allowing  the  defendant  credit  for  13,936. 88# 
sooty  paid  on  account  of  said  buildings*  leaves  a  sal&aoe 
due  the  plaintiff  of  sl#723.*lB*  th«s  amount  of  the  Judgment  la 
this  case, 

Xt  is  apparent  froa  the  evidence  of  botfetth*  plain- 
tiff sui&  the  defendant  that  there  was  &  controversy  as  to 
wnet  agreement  was  entered  into  with  refsrenee  to  the  exgra 
work  that  was  performed  by  the  pdaintiff  im  tftafeing  the  change 
froa  the  plane *  and  constructing  saa  putting  in  wood  walis 
in  the  place  of  concrete  fro*  the  first  floor  to  the  foundation. 
In  other  words,  asking  l  Change  froa  concrete  to  weed,  ftttetfA 
to  by  the  plaintiff,  and  this  MM  practically  sdaitted  by   the 
plaintiff  in  the  brief  filed,  that  if  there  wms  any  error 
eoaaitted  by  the  trial  court  In  diroofeg  a  verdict,  tt  was  in 
directing  too  large  ■  verdiot,  for  it  was  direeted  on  the  basis 
of  $12S  for  the  ertras  on  each  building*  tog  that  could  be  cured 
by  tfeie  court's  requiring  a  remittitur  of  a  difference  of  |*fs« 

The  plaintiff  el&iaed  that  he  was  entitled  to  sra  extra 
for  waiting  tiae  caused  by  delay*  and  alee  for  advance  in  wage 
schedules. 

The  plaintiff  testified  in  regard  to  the  waiting  tiae 

of  carpenters  in  these  words* 

*X  don't  &ao«  how  much  tiae  was  consumed  in  auklog  these 
repairs  or  adjustments*     nben  we  started  back  to  warn  i 
told  Johnson  it  would  run  about  * 400*00  or  #$00.30.     He 
said*  all  right*  he  would  take  cars  of  it*     1  didn't 
keep  track  of  the  aaauat  of  tiae.     I  haven't  say  definite 
idea  of  the  amount  of  work  1  did  there*     the  Cats* 
reasonable,  custom  ry  charge  for  reolao&og  these  iteas 
would  be  about  $580*00  or  1*30*00. ■ 


that 


*A  fellow  by  the  aaae  of  Hudson  and  I  were  there*  lobody 
else  was  present,     kr.  Johnson  said  he  would  see  that 
he  would  take  care  of  it  and  would  pay  a  fair  price  for 
putting  the  buildings  back  in  condition  like  they  was. 
there  was  no  real  price  set.     that  ia  ti;«  only  conver- 
sation 1  had  with  the  liberty  Supply  #>  Lusher  Osapaay 
with  reference  to  repairing  fee  daaage  oaused  by  the 
delay.     I  did  not  have  aay^*^*  with  anybody  else  about 


.     *« 


. 
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the  natter  besides  Mr.  a»hneon.* 

Mr.  Johnson  t^etified  on  behalf  of  the  defendant  that 
he  never  bad  any  eonveTeati-.>B  with  the  plaintiff  in  this  o*»«j 
that  he  was  not  preeeat  at  the  tlas  there  w»e  any  conversation; 
that  there  was  ao  conversation  to  which  he  *as  ■  party  with 
reference  to  an  advance  in  the  wa&e  scale. 

It  la  clear  froa  the  record  that  there  **s  «  eon* 
fllot  In  the  evidence  of  the  plaintiff  ami  the  defendant, 
and  each  being  the  fact,  of  course  the  trial  court  is  not  in 
a  position  to  pane  upon  the  credibility  of  witnesses    ad 
to  weigh  the  evidence,     that  was  for  the  jury,     the  Is*  ie 
well  nettled  that  the  jury  is  to  p&ss  upon  all  controverted 
questions  of  fact*  and  where  there  ie  any  conflict  in  the 
evidence, ar  there  ie  a  dispute  about  the  facte,  it     ie  for 
the  jxsTf  to  pace  upon  ouch  facta,     the  evidence  of  the  defendant* 
by  its  witnesses,  tends  to  show,  with  reference  to  the  extras 
for  changing  the  concrete  work  to  wood  froa  the  first  floor 
to  the  foundation,  that  lit  agreed,  to  pay  f 50.00  acre  per 
building  for  euoh  work,     on  the  other  hand,  the  plaintiff 
testified  that  the  amount  agPlta  upon  ws*s  $I3v«     fhcre  was  a 
contradiction  in  the  amount  to  be  paid  by  plaintiff's  own 
witnesses,  in  that  m&  witness  testified  that  the  aaouat  was 
.135,  and  smother  f'13&  to  I1S0.     That  clearly  is  •  question  of 
fact  for  the  ^ury,  and  there  was  error  in  the  instruction  to  the 
Jury  to  find  for  the  plaintiff  for  the  aaount  that  appears  in 
this  record* 

Then  again,  as  to  the  evidence  for  an  increase  la 
the  wags  scale,  the  plaintiff  testified  that  jshasoa,   the  super- 
inteadsat  for  the  defendsat,  said  he  would  take  care  of  it,  *nd 
that  the  plaintiff  told  hia  it  would  dost  between     3  i  and  #400, 
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but  that  he  did  not  Jutow  what  be  paid  out  on  aooeunt  of  the 
lnore&aed  wage  eoelei   that  h«  had  not  figured  it  out;  that 

it  wae  put  itt  a  iuap  sum.     Johneon,  already  referred  to,  denied 
that  be  at  any  Use  had  ssay  conversation  regarding  the  inereaeed 
wage  sewlo,  or  that  any  eonreroatlon  about  that  matter  ma 
ever  had  in  hie  preeenftt,  «o  that  the  eourt  ^ouid  be  unable 
to  enter  a  remittitur  here,  t§  auggeeted  by  the  plaintiff,  and 
heretofore  referred  to,  for  the  reaeon  that  there  ie  also  a 
oontrorerey  regarding  the  inereaeed  *ag*  aoale,  and.  it  seene 
to  the  oourt  that  ail  the  facte  In  thin  oaee  eheuid  hare  been 
•ubvitted  to  the  jury*     lor  that  reaeen  the  judgment  ie 
reversed  and  the  ©suae  remanded, 

IMMiM  MtttWI  Hi  IMS  tUMaitflfto. 
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Opinion  filed  Oct.  29,  1930 


MR.  JU  ■     I     delivered  the  opinion  of  the 

court  • 

This  esuse  Mm  eoweno»d  by  the  plaint  if     in  the 
Municipal  Court  of   ffltotf  gjj  as  a  fir-at-olaae  osae,   wherein 
he  sought  to  recover  from  the  defendants  the  sum  of  !5,        . 
for  certain  oaten?"  lo,   work  nad  liWlMW  performed  on  i  build in#; 
situated  <  t  1369  Pdgeaont  Avenue,   Chicago,    Illinois,   to  rich 
claim  the  defendants!  filed  au  amended  affidavit  of  merits. 
I  tri  1  was  h-  d  ihI  •  verdict  ef   the  jury  was  returned  in 
favor  of  the  plaintiff  &nd  ■gatmirt  the  del  end'  ain  in  the  ttta 
of  $31'X),0Ot   of  whloh  the  plaiatiff   remitted,  the  MM  of  $985, 
aad  upon  the  entry  oi    »   remittitur  by  the  pl&intiff,   jiiifc— at  *as 
filtered  for  |S9 136.0.  ,   frosts  which  .Judgment  the  def  ndants  have 
, rfeetad  their  appeal  to  this  court. 

The  plaintiff   in  kit  stt.toaeat  of   cUia  alleged  « 1  t 
hie  ol^iaj  was  for  a».ten-.l«  furnisb«4  aad  ®ork  and  1  fcor  drno 
on  the  building  situs  tc-o  nt  1359  M gOMNBft     vmte,   which  property 
*&b  legally  described  in  hli      - teraent  of   cl » i»,  M  the 
instance  and  reoue  t  of   the  defendants  eetweea  Mm  of 

J  nu  ry  1,   1921  and  April  1,   1925,    to  the  daaegc  of  the  pltir:tiff 
in  the  sua  of  $5,r:     .      , 

«n  HTIifH  of  merits  wag  filed  toy  the  defendants 
to  a*  id  oUiM,    in  whieh  they  denied  ..tiff  h*d  done 
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work  or  fBMlilfHt  aay  a*.«iorui  at  tht>  apooifci  afjajtapjai    >nd 
rooaoot  oi    tho  dafUBBBJI.  lltHH  too  di.tH  of  fftva  ry  L 
Ml  *&&  apvta  1»  1928,  in  and  *fc©ut  $tpifea9&a$  ta«  building 
there  ia  dais-cribod,   Hi  ii  *  further  dodoaao  to  o&id  IMM,   th« 
dafraA^att  trtatod  that   tho  pi&iatlff  M&tm&  Into  •  eort*  to 

mmfoot  with  to*  dafoaddwfc  $ertia*t  Tiipadtiff.  afcta  i»  la 

wordo  asd  UpHMt  *e  fallowat 

"Frivllago  $OBtra**,    $ttgn*|  af*   1922,     3ontr&ot 

fcatwooa  I*  ftft&tnd  dan  Wjr*.  Yaaandarf  to  riman 
otraat  tho  property  laeotod  at  13SS  Adgoaoat  A*o> 

nun*  oarnor  l*aoai<if  i'ot  tan  »uss  of  I13O0.0Q.     a 
new  oa<&ar*te  foundation,  tao  ss?>»o«  te#tw<Nm  tho 
ftidooaXk  a  ad  praporty  aheuid  fc#  papad  «$aa  aoaont, 
oao  iron  pa&t  ro  planed,  at  the  aar&df  sad  a 
ao©  parah  aad   otoira  aidla&a  oaouid  ho  repaired, 
Boa  paaaaaa  door  aad  at* ire,  one  plate  gl&ee  to  fee 
replaeed  la  stow  f&eiag  aorta,  property  elated, 
flats  pnpated  and  oalated,  gay  dna&$e  tiom  on 
plashing  norma  ahemid  fee.  rehired  toy  m,  i,  Harris, 
t»o  do*%a  minting  iaaide  slat®,  to*  aamta  r«:i&t- 
tBg  ob  property,  all  1-  bar,  mt®xUUi  abo  X&oat 
entst  fee  fnrBloaed  *»d  paid  fey  Jar,   - .  WktHB*     Mr. 
Harris  slaa  agr-ae®  t©  have  this  ©ontr&ot  tr*a*tf>rred 
ob  b  regular  eontreet,    toney  to  pa  pill  *ae»  job  la 

•30npi»i©, 

■  igaod  m   ■ .  warrie 

-igaad  ay  H£*n,    ■•'-.  fBiaadattf, 

'Vltaooo  !  .  ^teoaeaaoa 
aitaoac  heajaaiB  S&atiia* 

¥he  defeadaata  further  state*,  taa*  too  m&A 

a.  B&mri*  oatared  upon  the  pnaadaaa  of  tat  defendants  on  ar 
aaout  tao  date  of  BBadl  pneJtaflPMSt  above  aeatloasd,  dad  dis- 

ooaaootod  taa  *s.te.r-oipea.     tfco* waiter  §tti*9d  tho  frflWal   by 
■aaafl  of  jaeke  and  plaeed  said  ouildiag  <m  f^illsro  and,  pooto, 
aapjaa  to  aitiai  I  ©«»«at  fwiMtfwttmu  for  a  pavi  tteeradif,  »ad 
without  apf  aaaaa  aaaayd  for  tao  inqapaa*  of  axtortiat.  aaaaf  fr©a 
tho  Adfnj'iidaatdi,  l«.tt  tho  proaiooo  «ad  witaoat  any  gaaaj  abaadaaal 
tho  work  therftoa.     Bpo©  aotie«  t©  th<&  pladatJUTi  to  finish  bla 
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work  aooerdlng  to  tllWliijIj   the  plaintiff  refuaed  to  do  any 
further  work  or  p  II  lllf  IIMI  any  other  Mi  ua«ier  hi«  M  |l  ocntr&ot, 

sad  by  reason  of  the  |OT«Kti  feeing  loft  la  th&t  ocmditioa, 
defendanta*   t  aetata  eara  ooapelled  to,  and  did,  MM*  out  01 
as  id  prmtim®,  and  the  defendant  Gertrude  Tegendorf,  then  liv- 
ing there,   MM  compelled  to  *ov«,   and  the  premises   MMM  thea 
*ad  there  greatly  dopy*  ©i&t«d  lis  value?     thfft  thereafter  the 
defend eafc  I|MMMMMbj   ii  gaaat  erpenae  to  MMNI  defcBdisate, 
repaired  mtf  did  HM  work  a  >ioh  we*  contracted  to  Im  doae 
in  rail  JMrtfJiiHi  none  of  anion,  did  the  plaintiff  pgrfora 
ml  for  which  the  defendants  claim  the  right  to  recoup 
•jaiairt  «ay  el&ias  of  the  plaintiff  • 

The  pl^istiff >    ■ .  iferris,  is  i  contractor  MMl 
builder  ia  the  City  of  Oaioaga,  and  tlia  d of andante,  Gertrude 
Yofcoadarf ,  laty  tiaahia  mad.  Harry  ¥o$oad*rf  were  the  ovanre 
of  the  pr caieoe  in  question,     The  promlaaa  MM  improved  *ith 
a  two-etory  faano  building  having  a  ntore  oa  taa  firat  floor, 
with  aa  spartaent  la  the  rear,  and  two  ap€*rta«ixt®  Ml  the 
second  f losr. 

The  flnMHlffl  after  the  §§«■  jail  ad  privilege  contract 
#si  prepared,  eigaod  it  and  coasenaod  *?orfc  oa  the  baiidlafc,  Of 
the  daf  adnata  the  neeoad  dey  ef  tor  the  as  at  root  at  I  eigne"  fey 
the  parties  titer  t«, 

The  plaintiff  to  euet«ln  the  feurdaa  of  proof, 
testified  that  he  eoffi&#aced  «©r!r  fey  putting  f'?ur  concrete 
workers  to  do  the  concrete  MMttt|     that  they  worked  t«enty-t«o 
days,     Hm  evidence,   ->ow«ver,   it  not  entirely  ele^r  Od  to  the 
anaher  of  &&?&  that  they  ware  employed  ia  doing  the  eoaorete 
aMM  ca  the  foundation  of  the  building,     proa  bid  t.f«ti!»©By  it 
sppestra  th&t  titaaa  »ea  *ere  employed  l$$  hours,  sad  than  iMbtal 
it  aaaaaaa  that  they  aaaa  there  two  atfltei,  aaldMi  ■  tot  l  of 
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84  Ursure  for  e&eh  work**;     MM  the  BjMNM  MM  oa*  **io*i**« 


SM  78$  oents*  m  hour.     He  further  testified  that  lie  pMi 
the  MM  employed  on  this  writ  About  HfMg     that  L.  R4 
tiferlotlu,  aa  arohttoot,   looked  nftaff  the  work  and  told  the 
plaintiff  MM  everything  o&  the  building  aunt  be  in  good 
ehu-pej     MM  he  put  in  the  villa  at  the  direction  of 
Mr.  Cferistln  and  cut  out  the  rott^.n  oillo;     MM  fc*  VM 
dtreot&d  to  cut  off  3x4*  that  were  rotten  «nd  pM  MM  boardn, 
end  the    arohit^et  ordered  hi«t  M  pot  oh  the  roof,  w'tiioh  h* 
did. 

It  further  »r>p*nr*  fro*  the  evidenoe  MM  the  piMft* 
tiff,  at  the  dirotlon  of  the  Kroniteot,   L.  t.   Mtliiiftg  put 
in  1@  loon  pillar*,   al*o  i  no*  base  all.  around  tn*  ltt*i&*  of 
the  building,  did  2*«*$  pl-rU-riBg  and  gSfefettiag,,  fixed 
three  ittM*  *!••  floor fetyg  i&  the  aid*  roews,     Ke  testified, 
over  objection,  MM  no  pa-id  PMl  $M  Mi  BMiMiM  RM  iron 
*ork  u**d  in  the  building*  end  inor^^tt!  !&»  amount  for 
nfeteriale  to  $1100;     MM  b*  ItMl  oaployed  St  the  **** 
fro*  three  to  oiijht  aeu,  three  p&int*r«,  fmx  ooneroto  worker*, 
thre*  e*rpent«re  end  goo  fitter*}     the-t  h#  pfclti  about  11600  to 
orknen,   whlen  wa*  object**  to  by  the  jjtfnuioM}     end  there  is 
evidence  MM  the  *«#e  pnM  aae  ■  fair,  rftaoonnbl*  *M  customary 
nag*  for  the  service©  MM  wffMI  in  the  reoord;     MM  the 
plaintiff  |M  in  the  i»nMllii(llnn(m  bueinooo  10  year*  end  i» 
faniliar  with  the  fair,   r*eaon«ble  and  ountoa^ry  onnrge  for  work 
and  loner  perforated  and  wfttiifraln  fwrnlofe«d  by  hi**  **nd  bio  work 
in  thin  building  M0  bet***a  I4B00  *m  |5rC  ft* 

Th*  plaintiff  Mallei  fjgpMg  the  ooHtr^.ct  in  evidence, 
but  testified  MM  no  1»  unable  to  rend  snd  that  the  defendant* 
retained  the  eentri-ct,   BM  that  he  *'&g  to  be  outi  for  ^ork 
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performed  «h»&  sjaterial  furnished,  ml  that  this  understanding 
waa  reached  when  the  arehitaot  Christie  was  directed  by  the 
defendants  to  supervise  the  wr*  of  tbe  plaintiff  on  this 
build  iat>  It  Was  i  controverted  question  of  fact  whether  the 
contract  introduced  la  evidence  fey  the  defend  ".nta  was  blading 
upon  the  parties  for  the  aaauat  to  bo  paid  and  the  work  and 
services  to  be  rendered. 

The  plaintiff  insists  that  hi*  action  it  baaed 
^P0*  ttWHW  sWttJI  tittit  tfa#  theory  of  the  plaintiff  ie  to 
the  effect  tfa&t  he  is  eat  1  tied  to  i  fait'  and  reasonable  mm 
for  the  «ork»  jlJUlaEi  and  services  furnished,  and  that  the 
evidence  fully  auataift*  the  verdict,   the  defendant •  contend 
to  the  contrary,  that  the  cost  met  in  evidence  it  binding  upon 
the  parties,  and  that  the.:  a  ie  no  competent  evidence  in  the 
record  to  justify  the  entry  of  a  judpsent;  that  the  evidence 
it  vague,  uncertain  and  largely  conclusions,  NjH  that  the  jury 
was  confused  by  the  evidence  introduced  by  the  plaintiff. 

Tb«  court  on  examining  the  record  finds  that 
Jofca  ••  Cirewe,  a  wltaees  for  the  plaintiff,  doing  business 
aa  Grewe  Brother*,  was  permitted  to  testify  to  the  value  of 
the  services  rendered  is  raising  the  building  in  Question,  m& 
that  fcia  business;  was  with  the  defendants.   The  plaintiff  in  his 
testimony  testified  that  the  defeartaate  ware  liable  for  such 
services,  all  of  vhleh  evidence  was  objected  to  by  the 
defendants,    Upon  what  theory  this  evidence  is  admissible  this 
court  is  unable  to  determine.  If  these  services  were  rendered 
for  the  plaintiff  at  his  request,  which  he  disputes,  it  rouid  be 
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a  p«<rt  of  the  service*?  WW&&9&  ^nd  the  defend sate  would 
be  liable  to  the  plaintiff,   &ad  if   ttseee  defead&ata  are 
liable  for  the  eervioess  rtadered  by  StfMt  bro there,   thea  tfcia 
erideaee  i»  ole^rly  not  jjiiiilittli^  end  eueh  #rideaee  vtould 
only  ooafaee  the  jury   in  deter-::.iai%  the   UWI  betweea  the 
part  um . 

i.,   ,;-.  ■  lirietic?,  I  witaees,  MM  eoplayed  M  &a 
architect  by  the  jjgoaiElrtfl  to  euporriee  the  *©.r&,     Taer>, 
is  a©  ciuestio*  la  the  r.  eerd  about  euoa  easploymeat.     '.-till 
tbo  pisiatiff ,   *hea  the  aaid  ^arlotie  aeo  ©a  the  sltaeee 
stand  developed  the  f  *?ct  t&-t  he  WMI  MM  pftli  for  feie  eervioee, 
sad  toot  they  •••*  tfoaooftfcOSt  wrtfe  (&&§-«$&,     Th*e  evidence 
«ao  ©le$rly  incompetent,  $k$  the  eaart  Hi  in  ferror  la 
plflallHHU  that  ©videnoe  to  go  to  the  jury.     To*  erideaoo 
of  ta©  plaintiff  <3id  net  eotstliea  vfc&t  water  ia»l*  yore 
furnished  ©ad  MM  ral.ua  thereof,   if  *ayf   with  the  ©ervinty 
that  le  re-- aired  by  too  rule©  of  ovicMmoo.     M  c^urt  in 
oaasiaiag  the  reeerd  f^uad  Hw4  bille  for  luaber  end  palate 
mp'fllBfil  therein,  otheireiee  it  lo  eilent,   fcaeopt  tH*  ©tate- 
«ea%  if  the  plaintiff  th*"t  fcfi  paid  lor  Ksterials,   to  whleh 
a©  h&r*  heretofore  referred,     Hi*  ©ridomo©  r©jg*-rdia£  the 
serrioe  of  MMI  employed  by  hi*  os  I  hi    *©rk  is  more  ©eruia, 
bat  hie  evldoaee  IM  he  paid  $1600  to   the  men  ie  aot  borao 
out  by  the  record.     AMR  finally,     t*  statement  that  i  f'-ir, 
reeeeaaele  amd  e»«to»*ry  ©har^e  far  the  volte,  labor  alt 
■WtiilMliM  furnished  Phi  between  $4600  and  $S'-,m>€,  lea  aot 
justified  by  anytaiag  ia  the  ***•§*,   Mil  io  ole-rly  erroneous, 


■ 
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a»<i  4td  not  eld  the  Jury  in  jMM)|a§  upon  the  qpMtftftt  that  th* 
oourt  WlHwlftti  tr*  th*«.     fh«  dofea^nti  further  90m end  that 
th«  onntrft crt  sp«cif its  the  work  to  fee  <&oiae  &ad  that  m^ny  of 
th#  ite&a  specif &*£  in  the  oo&tr&ot  w«*r*  not  performed  by  th« 
plaintiff,  hut   In  vie*  of  the  eoaeluaiois  HI  ill  Oil  by  tho  o.urt, 
it  will  not  fe«  TMS0#*»fet-ry  at  thi*   fci&s  to  gNKtt  on  t  MNM    -uee- 
tloii»,  sad  for  th*  MfeMUMi  IfcM  *•  toW»  assigned,    >;he  Jutfg- 
■eat  ia  r*Y©rB*fi  #»d  ta*  tttHWg  remaned. 


SILBOi,    :■,   J.   OS 

FRisaU,  j.  iot  ;■.-.. a-  J. 
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Appelleo. 
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Opinion  filed  Oct.   29,   1930 

ME,   Jti8TX0E  HUSEJ*  delivered  the  opinion  of  the 
court. 

Thia  euit  irao  JIMIIHfrM  hy  Haaol  ,£♦  Hlmoh,  plaintiff, 
agaiaat  the  Tallow  Qab  Gom*aay»   defendant,  and  ia  fox1  daaagoo 
to  the  automobile  ©f  the  plaintiff  &s  a.  reoult  of  *  collision 
waioa  ooeaffvod  at  wettor*.  ItiiHi  &ad  -tilooa  iotaae  ia  Oaioag* 
on  Dceeaber  18,  im$.     tat  def  enter**,  ia  ita  affidavit  of 
Merita,  daaiod  the  negligence  alleged  ia  tbt  at&toaoat  of 
oiaiai  of  the  plaintiff,  «t£  ia  additioa  thereto  pleaded  a 
release. 

too  plaintiff  testified  aa  to  the  occurrence,  and 
oae  ssroae  at  to  the  doaagee  to  the  plaintiff *e  automobile,     ab 
ordinance  of  the  City  of  Chicago  *&»  offered  and  received  in 
evidence,  aad  the  plaintiff  rat  tod.  hie  e$o«a     the  defendant 
called  sir.   Hi  recti,  the  plaintiff,  aa  a  aitaeea,  under  Section 
33  of  the  tiunloipal  aourt  Act  of  flbffagfr     10  admitted  the 
exeoutioa  of  the  reieaee  MM  in  ^ueation,  ^htreupoa  the  releaae 
wae  offered  and  received  ;a  evidence  »a  Oofoado«t*o  exhibit  8, 
which  releaae  la  ia  trorda  and  fif/uree  as  fcilove: 

•Fa*  &ad  la  Ooneider^tioa  of  the  awe  of  tl#00  to  *o  ia 

hand  paid  by  the  Yellow  cab  eoapany,  a  corporation, 
the  receipt  whereof  I  do  hereby  acknowledge,   X  Lionel 
Kiraeh  do  for  ayaelf,  ay  heire,  exeoutaeo,  adainietra.tore 
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aad  aealgne  Kaleaae  aad  Forever  SSiaoharge  a&id 
Yello*  O&a  Ooaaeay*  end  all  of  ltd  employ eea  of  and 
fro*  »«y  mad  $ull  alalm  or  deaattde  of  any  aad  every 
kind,  or  nature  whatsoever,  aa  veil  legal  af  «oultabl«# 
that  I  noe  or  oay  at  way  aad  all  tlaee  hereafter  have 
agaiaet  it,  by  reneaa  of  stay  aad  all  aett**e#  eauaaa* 
or  eiAiaa  whataaever  arlalng  at  aay  .sad  all  tiaea 
prior  to  the  data  of  taeee  preeeat**  sad.  ay  reaaea  of 
any  alalia  reeultiikg  fro*  an  accident  which  occurred 
to  Lionel  J.  sireeh,  Jr.  oa  or  aaant  the  18  th  day 
of  ieeeafeer  1980,  at  tiaiaago,  ill.  tilaea  &  wee tern  **e. 

Wi taeee  ay  hand  aad  Ml  at  oaloege,  ill,,  thia 
asad  day  of  January,  A.  1,  1S8T. 

Uanal  4.  Mireeh  (geei) 
la  preeenee  of 

jaooh  ||4  *&ffee.* 


thereafter,  the  defemd&at  reatad  its  anna,  mad  there 
awing  na  farther  evidence  offered  on  behalf  of  the  plaintiff, 
the  d«fead&nt  aoved  the  court  to  laetruat  the  ^ury  to  flad  the 
defendant  aot  guilty,  «hioh  notion  the  trial  eouart  sustained 
and  the  Jury,  M  instructed,  returned  ita  verdict  f lading  the 
dcfead&at  aot  guilty. 

there  la  no  ©onfiiot  la  the  evidence  that  the  plala- 
tiff  aigued  the  re^aaaa  offered  la  evidence,  hut  Cm  the 
reeord  it  appear*  that  a  ahort  tine  after  the  accident  he 
engaged  the  law  fir*  of  teddox,  Jaffa  &nd  areaa  to  praaceutc  hie 
elaia  agaiaat  the  defendants   that  at  the  tine  the  release  t»« 
aigaed  it  appear*  that  Jacob  h.  Jaffa*  af  the  la*  fir*  of 
aaddox,  J&ffee  aad  $re*a  signed  aa  a  ntaaee  to  th*  execution  of 
thle  daaunent. 

there  la  only  oae  question  la  thle  case,  aad  that 
It,  whether  or  aot  thla  release  la  general  or  whether  it  la 
a  spools!  relea.se  lateaded  to  release  oaly  the  plaintiff's  oiaia 
for  daoage*  to    ionel  J.  hirech,     *.,  hie  aiaor  eoa.     fa 
arrive  at  a  proper  conclusion  it  will  ha  necessary,  of  course, 
to  determine  what  the  parties  lateaded  at  the  feting  the 
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van  aigned,  and  la  -doing  this  it  1*  to  ha  gathered  from  the 
instrument  ltoelf,  stud  in  the  light  of  the  cireuaatftaoe* 
•urroundlng  the  traannotletu     Oouasnl  fnr  this  plaintiff,  la 
calling  the  Court* «  attention  to  the  r *!«*••  la  question, 
refer  to  ©or tain  word*  *ritt«8  in*  eannei&iiy  referring  to  the 
word*  inner  ted,  "to  *y  *oa,  Lionel  |«  Miraoh,  jr."     The 
raloaao  that  is  nailed  to  the  Court**  attention  doe*  aot 
bear  out  thie  nuggeetioju     it  1*  app&reat  tm, the  .wording 
of  the  reloe.ee  that  it  van  to  release  all  ei&ins  that  Lionel 
J.  Eirsoa,  had  against  the  defendant,  or  it*  estiJieyee*,  froa 
amy  and  nil  elains  or  d  ***&&•  of  any  sad  every  kind  or  'nature 
whatsoever,  ®n&  that  the  iaanrtioa  of  the  provision,  "and 
by  reason  of  nay  olala  resulting  fro*  am  aooidsat  wfelsh 
ooourred  to  Lionel  *f.  tliroeh,  Jr.*,  doe*  not,  in  the  opinion 
of  the  oourt,  reotriot  this  rolsase  so  toot  the  only  elaia 
released  erne  a  eiaim  that  the  plaintiff  had  for  daaafts 
rooulting  froat  injuries  to  Lionel  J.  Ilireefe,  Jr. 

fhe  rule  of  coastruetioa  apnlieabl*  to  the  release 
involved  in  this  litigation  |i  that  where  the  larger  (Mat  more 
general  Intent  la  first  otetod  «sad  the  eirauastaaoss  are  ensa 
that  it  one  the  latent  of  the  partite  to  the  reisase  to  .tma* 
and  release  all  sl&ims  and  demand*  thus  expressed  sush  intent 
will  not  he  defeated  or  United  hy  subaeeiu&at  expressions  more 
reetrloted  in  their  application,     grm  v.   Stirrer,   *t  *1#,  153 
111.  443.     This  rule  of  oonetruotion  applied  hy  the  oourt  in 
the  instant  anse  w&s  approved  by  the  smfgNMHi  Court  in  the  ease 
of  frgjBtfl  Union  Trao.  Co.  v.  o'sonninl^aad  ill.  438. 

So  doubt  tor*  Jaffo##  the  plaintiff's  attorney  st 
the  tine  the  reload*  was  signed,  examined  the  deeument  in 
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question,  and  s«  f*r  Ml  the  record  allow*,  the  plaintiff  mm 
adrised  sua  to  its  t#r»*» 

X*  «lght  be  said  la  passing  that  bo  fraud,  duress 

er  nlstalte  la  alleged,  nor  ia  there  any  evidence  to  prcee 
such  was  true,  so  that  the  court  has  btfcre  It  only  th« 
relea.ee  in  question  and  the  ei  rooms  tsmees  under  which  It 
wits  executed. 

S?rou  the  document  itself,  *?e  Hi  of  0m  cplnion  that 
tha  plaintiff  In  this  ease  rcle-aaed  %ay  *na  ail  el  dies  ha 
had  against  tha  defendant  for  any  and  mil  feimges,  including 
tha  dxta&ga  to  his  auteaoblle  resulting-  from  the  colxieion, 
which  ia  tha  subject  of  this  suit, 

&a  there  m&  no  error  in  the  Jourt*s  directing  the 
Jury  to  return  *  verdict  of  not  guilty,   the  Judg&eat 
la  affirmed. 

nmoMsxt  mimm* 

*I1S0S,   »**%    MM  :, 

rRiivo,  j.  mot  pmnzimtim* 


at, 
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Appellant* 


CATS  BOSK  and  J0ATXS  RtlflJC,         )         II  P.KAj/  PR(jh 


fraiois  ALuait  )      x  <»"  fluwMtt. 
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Opinion  filed  Oct„   39,   1930 


Mi.  JWfX&S  KM*  delivered  lh#  opinion  of  the  court. 

This  is  m*  appeal  f ro«  %  Judgpsnt  entered  in  the 
tfunioipal  Court  of  ©hioa§o,  in  favor  of  the  plaintiffs,  Kate 
Bust  and  David  Stuck,  and  against  the-  defendant*  Francis  Alien, 
In  the  Sim  of  $885.00  sad  oosts. 

the  plaintiffs*  claim-  is  for  money  due  for  rent  frost 
October  1,  1936  t©  April  30,  1937,  at  the  rate  of  fells. 00  per 
month,  and  it  is  allege*  that  the  defendant  atovfcd  into  the 
premises  on  the  1st  day  of  April,  Its®,  and.  agree*  t©  ereeute 
a  lease  to  April  30,  1937,  and  m  (ftp*  1986,  notified  the 
plaintiffs  th«t  he  *©uld  accept  the  premises  until  April  30, 
1937,  bat  failed  and  neglected  to  sign  the  iaa.se,  and  vacated 
the  premises  the  latter  part  of  September,  1926.     the 
defendant  denies  that  he  agreed  to  execute  a  lease,  and 
alleges  that  he  entered  into  an  oral  month  to  month  lease,  and 
vacated  the  premises  the  latter  mart  of  September,  1326,  after 
first  giving  notice  to  the  plaintiffs,  and  thsit  he  paid  all 
ths  rent  that  was  due  up  to  the  time  he  vacated  the  premises* 

the  defendant  contends  that  the  evidence  eh  res  that 
sometime  In  March,  1908,   the  defendant  and  his  wife  looked 
over  ths  aparttseat  of  the  plaintiffs.     Allen,  the  defendant, 
said,   *Xt  is  rented,  draw  up  a  lease.*     the  plaintiffs  claim 
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that  the  leases  we**  drawn,  but  do  not  contend  that  the  leasee 
were  presented  or  shown  to  the  defendant.  Mr.  ♦Husk,  one  of 
the  plaintiffs,  stated  that  he  »et  the  defendant  on  the  stairway 
and  said  '•Mr.  alien,  X  wish  you  would  sign  then  leases,"  and 
he  said  "I  will,  Mr.  ftusk,  as  soon  as  I  here  time,  don't  be 
afraid,  1  an  going  to  stay  a  year  or  more.*   The  defendant 
sored  into  the  premises  in  the  letter  part  of  March,  1926,  and 
paid  rent  up  to  the  first  of  Ootooer.   Ho  leasee  were  ewer 
signed;  and  no  tine  was  fixed  in  any  of  the  conversations  as 
to  the  time  the  leases  were  to  oegin  or  end,  or  the  tine  that 
the  defendant  was  to  stay  in  the  premises.   The  leases,  which 
were  drawn  by  the  plaintiffs  but  never  shosn  to  the  defendant, 
were  admitted  in  evidence  over  the  defendants  objection,  and 
he  denies  that  he  ever  a&ld,  *lt  doe»n*t  r*ake  any  difference 
whether  I  sign  a  lease  or  not,  we  are  going  to  stay  &  year 
anyhow,*  and  nothing  was  said  about  a  lease,  nor  did  the  plain- 
tiffs at  any  time  present  him  with  the  leases,  or  asfc  him  to 
sign  them. 

The  plaintiffs',  on  the  other  hand,  contend  that  the 
defendant  called  at  their  premises,  and  after  viewing  the  same, 
said  that  the  flat  and  garage  thereto  connected  *?ere  acceptable, 
aad  that  the  price  of  §115,00  per  month  was  acceptable,  and 
notified  the  plaintiffs  to  prepare  a  lease  expiring  on  the  70  th 
of  April,  1937,  at  said  rental,  and  at  the  same  time,  the 
defendant  informed  the  plaintiffs  that  he  would  stay  there  a 
year  or  more.   In  the  month  of  *ay,  1936,  the  plaintiffs  again 
notified  the  defendant  that  the  lease  bad  been  prepared,  which 
said  lease  so  prepared  by  the  plaintiffs  covered  the  period 
from  the  first  day  of  May,  1926,  to  the  30th  lay  of  April,  1327. 
The  defendant  then  notified  both  of  the  plaintiffs  that  he  would 
sign  as  soon  as  he  had  time,  as  he  intended  to  stay  a  ytt^x.     The 


»,,;,;  *■<*  .t*<i*  fuata**  tea  ofc  two   ,awa%»  a**w  »aee«»i  arff  t«dt 

ao  ,ie ,      ,  i  at  oweda  *«  *»#«»«r»«  a-xaa 

rate  »rft  aa  ta*fc*9*»D  atf*  t*a  aa4  ^«i<#  aatata  ^stlidralaiq  art* 

aa«   M,aaa«ai  *»*t  a§it  »!»•*  v»x    .  a  ana 

.  mU  ftv<u(  I  «*  *©-  i  ****   .1:  1  aa* 

#fl*fea#t*a  adT        .  .fcijsrtl* 

ftn,:    .  -      .  -        :  t  Mi  **  atai  L«to* 

►t  1^  t*0*  itlaq 

a«  s«Qi  a«tf1  a  •■•-*  aa  aa*   ;aaa^ia 

tadt  a»i*  »***  7c  .^aa  «♦  at**  aaaaal  arf^  aaif  *d*  at 

oairfv   ,ma.«t.i  ■  -'fit 

•ji  r-l»i:  srft  at  av  **■» 

aata  «auitaata«  *«ta*fta**i9J»  ■  *■:** 

#*a<  in  r1***  slaaa  atf 

-aXaia  »jt  ota  "reus   c«»4»1  4  iae   «*%  04  *?a*   *»  tooth* 

r>j   aid  *>^i."?    v. 

•  «fj   *"rft  Jto»#aae  «*a 

,aaifUs«: 
t-tXtfafaaao*  ***■*  £  &**<*!  **-*   **i5   »rf*   *«*"*  alaa 

ha*  4ala*a#{{#aot  aa*  dtaaa  ma*.  C 

t  ac  sniticx*  astral   s  aiaqavq  at  e 
©fit    ,<•»!*    •**»   aa*    9*  .  i.ioz   ta    ,' 

*  af*d#  tata  alua*  ai(  *****  att  ianlai^  arf.i  a*r  i^baalaa 

*{«%«   «*ni*ai*i.q   »*#   «d£fci    ,  ol      .ate*  to  ***x 

,t*xaQ**'?  aa**'  Aa*  aaaal  ad*  tea*  t**fe**la*  arf»  aailXtoa 

art*  fra<s&*oa  ailltaXalq  atf?   <a  feft-taqpto,  »a  aeaaX  aiaa 

«w--is   at   ,6S*X   «^aM  la  *  -t  tail*   sdt  rati 

•>rft  to  i*#*c  l#a«  a***  toataatao  ariT 

a.<f!f      ♦?.  -i'x   ''  %M**  ftt  aaAaataX  ad  aa  %9Btlt  Lsti  ari  aa  aooa  aa  *a*» 


-  3  - 
defendant  continued  to  pay  the  rent  up  to  and  including 
September*  1986,  during  which  month  he  had  purchased  a  home  in  a 
suburban  district  in  Cook  County,  and,  without  notice  to  tht 
plaintiffs,  acred  out  of  his  flat,  and  the  flat  and  the  garage 
remained  vacant  from  the  first  of  October  until  the  30tb  day 
of  April,  1937,  notwithstanding  the  efforts  of  the  plaintiffs 
to  rent  the  same. 

It  is  apparent  from  the  contention  of  counsel  that 
there  is  i  controverted  question  of  fact  in  this  case  as  to 
when  the  lease  was  to  begin  and  when  it  was  to  expire*  However, 
there  does  not  appear  to  be  any  controversy  ever  the  amount  to 
be  paid  as  rental  for  the  apartment  and  the  garage,  the 
possession  of  which  was  in  the  defendant* 

It  is  always  for  the  trial  court  in  a  non  jury  case 
to  pass  upon  the  credibility  of  witnesses  and  to  determine  from 
the  evidence  whether  the  plaintiffs  have  established  their 
case  by  a  preponderance  of  the  evidence*  from  an  examination 
of  the  record,  it  is  apparent  that  the  evidence  is  conflicting, 
and  it  was  for  the  trial  court  to  find  whet  fact*,  if  any,  were 
proved  by  the  plaintiffs,  by  a  preponderance  of  the  evidence* 
In  reaching  that  conclusion  it  was  necessary,  of  course,  to 
determine  from  the  evidence  when  the  lease  was  to  begin,  and 
the  term  thereof*  However,  the  attorney  for  the  defendant 
insists  that  there  is  nb  evidence  of  a  meeting  of  the  ^inde 
of  the  parties,  or  anything  upon  which  the  minds  could  aieet; 
that  nothing  was  said  as  to  when  the  lease  should  begin  or  end, 
and,  admitting  the  plaintiffs*  evidence  to  be  true,  the  werbal 
lease  was  void,  because  it  was  indefinite  and  uncertain,  and 
If  it  was  to  begin  on  april  1,  1926,  and  end  on   April  50,  1937, 
it  was  within  the  Statute  of  Frauds.  At  most,  the  defendant 
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vent  Into  possession*  according  to  the  testimony  of  the  plain- 
tiff, which  the  defendant  denies*  upon  a  promise  to  execute  a 
lease  for  thirteen  months*   That  was  a  matter  of  control  ray 
between  the  parties*  whether  or  not  the  term  of  the  lease  was 
from  the  first  6&y   of  May*  1936*  until  the  30th  day  of  April* 
1337*  and  one  of  the  controverted  questions  necessary  for  the 
oourt  to  pass  upon,  Jiaving  done  so*  and  concluding  that  tns 
judgment  is  not  asanlfcstiy  against  the  weight  of  the  evidenoe, 
this  court  will  not  reverse  the  Judgment. 

Counsel  further  contends  that  a  party  going  into 
possession  of  premises  under  an  agreement  to  make  i  lease  which 
he  afterwards  refuses  to  do,  is  a  mere   tenant  at  will.  The  facts 
in  this  case  do  not  bear  out  this  contention,  and  so  far  as  the 
evidence  discloses*  the  defendant  never  refused  to  execute  and 
deliver  a  lease. 

The  defendant  contends  that  the  trial  oourt  was  in 
error  in  admitting  the  leases  prepared  by  the  plaintiffs,  on  the 
ground  that  the  defendant  had  not  signed  the  same*   The  plaintiffs 
admit  that  the  lease  was  not  offered  for  the  purpose  of  proving 
a  blading  contract,  but  &s  an  evidentiary  fact  of  the  existence 
of  the  prepared  lease  at  the  time  the  conversation  was  had  with 
the  defendant  In  the  month  of  May*  The  lease  was  relevant  for 
the  purpose  of  showing  that  It  was  prepared  at  the  time  of  the 
conversation  referred  to,  and  Is  part  ol  the  res  gestae*  Citing 
rusheot  v.  Frances  £.  Millard  K.  T.  H.  *ss*n»  94  ill*  App,  135?. 

Finding  no  reversible  error  in  the  record,  the 
judgment  is  affirmed. 

JUDOMtflT  AFFIRMED. 

IX1AQM,  ?.J.  GQNCORS, 

FRIEKD,  J.  HOT  PARTIOIFATIliS* 
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fl«  B139S1.  delivered  the  opinion  ft!    the 


ourt. 


This  is  m  ifipim  tt&m  *  |»%®tBt  ©f  |&»<mmi  nmnitti 

hy  the  pl&lmtiff ,  fte  JHaafftg.  lor  aegBftftftl   injury,   in  an  actisn 

on  the  tftftft  ageiast  the  jjf iMttiftKWrtNi u     gig  ju%»«mt  le  'fe&eed 
upon  ft  verdict  if  the  Jury  for  |5tCK>0  ftg&lttft  the  def endante, 
free  xhich  the  plaintiff  resitted  $3,4 


Flintiff,   on  Ootefeer  SB,   19S7,    in  th«  jaidni.ht  hour, 
»&e  &  paaeeager  eft  ft  street  ftmg  of  def  end. --.ntft  oein&  ftftftiN  ftftd 
ftftftiftftfti  on  63rd  street,  ?«od  was  •tftjet&atl  on  Hw  WW  r  jAfttfftfW 
of  the  ftftff,   tiJWMUft|   efta  tor  h&ok  R$M&*ft  the  oloeed  el  id  lag 
door  on  toe  north  or  blind  side  of  tuft  platform  fti   the  os-r  eea 
making  ■  stop  ftj   ^rexel  avenue,   fteftfeft  ttal  plaintiff  efta  injured, 
aad  upon  the  evidence  of  the  pftrtifta,   the  fteee  svftft  $uh&itt*d  to 
the  jury.     The  court  refueed  to  direct  I   verdict  aft  the  eloee  of 
plaintiff ••  oesft  and  at  the  oloee  of  all  the  t>videnee,   or  to 
arrest  judgment.     Bjjftadnytt  ftftftfceeet  HeMl  tbere  aft  I  I   tot  1 
failure  to  orove  the  eleseats  e«ee»ti«.l  to  liability;     tn-.-t  the 
iftftftHJpftft  ftftftrded  are  exoeeeive  and  unwarranted,  Mai  ftlftft  ftafti  the 
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defendants  were  prejudiced  fey  serious  HfMI  M  II  1; 

and  that  the  Jud^^ent  is  not  support*!  by   the  verdict  ©£  the 
Jury  entered  of  record  In  ©ourt. 

Plaintiff  •»  declaration  tontolai  five  counts.     "The 
first  count,  charged  negligence  in  f*-ilin§;  to  exercise  the 
highest  degree  of  ear*  in  the  op<*r?.iti©n  "nd  management  of 
the  ©treat  c«r,  by  MftnjM  of  which  pl&intii's"    Mff  thrown, 
pitched  Mi  irpolloa  from  her  position  on  the  platform  of  the 
ear  to  the  street,  &ad  injured.     The  second  count  alleged 
failure  to  NMwitt  the  highest  dogrce  of  care  to  fcosp  the 
north  door  an  the  rear  platform  of   •»§#  street  cut  closed  and 
securely  f«ten«d  mlfti  •M)l  stjr*«t  oar  wes  moving  tftmtMVlf 
along  63rd  street,  sM  in  permit t  Mug  Won  al&esrins  said  door 
to  fly  or  boooms  open  wall*  the  stroot  «**  van  in  notion,   in 
eooso^.uono*  of  ^hioh  »lai%ti?j  una  pitched,   thrown  and  fell 
through  e«id  opening  or  doorway  to  tho  street.     The  court 
instructed  the  jury  tap     laWQgnSti  this  ©aunt,  &t  the  close 
of  plaintiff  »e  evidence.     Th*  third  $©unt  B-lle^ed  failure 
to  ereroise  the  highest  degree  of  ©arc  so  as  not  to  e&tteo 
or  permit  or  allow  the  north  door  an  the  re&r  platform  of 
*&id  street  cfjvr  to  opoa,  ans"  that  defendants  so  W  -tly 

operated  -aid  street  0*.*  that  the  *a&*  door  man  violently 
Jerked  Batf  swung  open  and  the  pi* in* if y  »&*  pitched,  thrown 
and  impelled  from  her  b»«M  on  the  V£nf  platform  to  the  street. 
f no fourth  count  alleged  fHflwrn  t©  ©xeroiee  the  highest  degree 
of  «b:«  in  the  MA^dtint,   maintenance  Und  control  ©f    tmJ4 
street  ear,   and  to  keep  the  dad—  ©n  said  street  o^r  in  a 
reasonably  safe  condition  and  good  working  order,  nam  that 
defendants  permit  ted  the  north  door  on  the  rear  pl&tform  of 
s&id  street  or  to  become  and  remain  in  an  unsafe  ano  dan*  erous 
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©©adit  tor  MNl  in  a  manner  easily  tbrown  ox  jerked  open,   nfli 
that  said  door  w&s  defective  and  impaired  »nd  negligently 
insscurtd  *her*  tail  door  sac  closed,   In  consequence  oi   »hioh 
while  the  e»id  street  o&r  «M  in  motion  the  I  or  was  o  used 
to  he  opened  and  plaintiff   ss«  thrown  ml  fell  through  es^id 
doorway  to  the  street.     The  jury  was  instructed  to  disregard 
this  count  at  the  close  of  plaintiff  •»  evidence,     The  filth 
count  alleged  willful  »ad  wanton  negligence  la  operating    the 
street  car  and  in  willfully  at£  w&atonly  ■  plying;,  the  air  brake 
with  such  violence  and  $Q&tm  t;J;-~t  the  .uorth  door  on  the  rear 
platform  of  c-::id  street  car  *a«  forced  to  fly  and  become  open, 
in  eoaeemaemoc  of  which  plaintiff  mi  thrown  to  the  street. 
This  count  *as  dicttlaced  on  action  of  pl&iutiff  • 

Each  count  alleged  that  the  pl&iatiff  was  a  passenger 
for  hire  and  was  *t&ndin&  on  the  rear  platform  of  defendant** 
* treat  e»r  in  the  exercise  of  due  care  and  o&ution  Sor  her 
own  parsons 1  safety. 

The  def ■■■Jiovnts  filed  piece  of  not  guilty  to  the  first, 
second,  third  and  fourth  count  &  of  the  declaration,  and  a 
general  fend  eoeeial  deaaurrcr  to  the  fifth  count,  which 
demurrer  was  «u»t-sine^  Nil  !•*■•  giv«m  to  am?cd.     lj;:>on  amend-. 
meat  it  VM  ordered  that  the  def  eaftante1   p&iiai  of  not  guilty 
at  and  as  pleas  to  the  fiftb  count  M  amended.     The  fifth 
count  MM  eubse  quant  ly  dismissed  by  plaint  iff. 

the  accident  m*£0*Mal  between  twelve  and  one  6-*  clock 
aldal&ht  of  October  8S,   1927,   at  03rd  street  and  iarexel  avenue, 
when  the  tsi  stopped  &fc  the  letter  street. 

The  63rd  street  line  of  railway  extends  aloag  &3rd 
street  exclusively  fro«a  th*    east  end  of  Hal  line  at  -'tony 
Island  avenue  to  to©  mast  Met  at  Kelwlaa  street,   a  distance 


■ 
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of  approximately  ten  nd  a  half  miles.  It  is  a  double  track 
street  c  r  line.  The  street  oar  in  question  ran  back  and  forth 
both  ways  on  63rd  street.  At  the  *e  -t  end  of  the  line  the  car 
does  not  turn  sro>  nd  on  a  loop,  hut  there  is  a  crossover  where 
the  conductor  &nd  motortann  change  ends.  This  was  a  p&y-ae-you- 
enter  oar;  the  passengers  get  on  at  the  rear  end.  and  get  off 
from  either  the  front  or  the  rear  e-nd.  The  front  vestibule 
is  kept  closed  and  is  o?>ened  by  the  jaotorman  sshen  a  passenger 
desires  to  get  off.   »t  the  wast  end  oi  the  line  the  oh  nge  frois 
tr^ck  to  tr^ok  is  made  by  a  crossover;  that  is,  the  motorman 
leaves  the  west  end  of  the  street  §Ml  and  tskes  his  controller, 
appliances,  etc.,  to  the  east  end,  which  becomes  the  front  end, 
and  the  conductor  makes  his  appliances  to  thw  west  end,  which 
becomes  the  rear  end,  M  the  car  begins  its  eastbound  trip. 
The  street  car  in  quettion,  Bo.  5497,  was  a  double- 
truck  stbnd*rd  pay-as-you-enter  car,  shich  passengers  enter 
at  the  r«ar  end  alone  but  may  leave  from  either  the  front  or 
r**r  end  of  the  right-hand  side  of  the  car;  that  Is,  when 
the  car  is  e&stbound  entrances  and  exits  are  msde  at  the 
south  doors  of  the  platform,  and  the  north  doors  sre  kept 
closed  and  fastened.  The  north  side  of  the  t*f  is  called 
the  blind  side.  If  the  c*r  were  sest bound,  pas. angers 
wopJLd  enter  and  leave  I t  the  nrth  side  of  the  street  Car, 
and  the  south  side  of  the  street  o^r  would  then  be  the  bl  ,nd 
side.  On  an  e^stbound  or  the  conductor1©  plstiorat  is  at  the 
west  end  of  the  car.  This  platform  is  ve^tibuled.  flM  eouth 
doors  of  the  platform  ore  used  for  entrance  end  exit  during  the 
tri?.  The  north  door  is  closed,  and  when  the  car  is  eastbound 
the  north  side  of  the  or  is  called  the  blind  Sim*.  The  ol&tform 
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of  the  oar  is  separated  from  the  body  of  the  oar  by  a  parti- 
tion,  on  each  side  of  which   Is  s  door.     The  door  on  the 
south  side  of  the  partition  slides  north  and   south  and  is  for 
the  ftxit  of  passengers  onto  the  ni&tiorm;      the  d  or  on  the 
north  side  of  the  partition  is  a  swinging  door     bout   three 
feet  wide,  which  is  used  for  entrance  into  the  •**,     IMS 
door  swln,  s  toward  the  bank  of  the  o&r.     The  conductor 
site  or   stands  IrtHflnl  ;     little   irrm  railing,,    with  hit?  b«  ck 
to  the  partition  ^nd   nis  ffcti  toward  the  rear  of   the  car,   and 
thus  observes  and  oolltcte  froa  all  »bo  enter. 

The  door  on  the  blind  si  e  of   the  •&>  is  a  eliding 
door,      slum  closed  its  west  end  is  tight  ag  inst  &  four  by 
four  poet  at  the  extreme  west  end  oi   the  street  car.       hen 
this  door  opens,    it  slides  to^&rd  the  front  of  the  o-r 
»&king  a  total  open  space  of  **bout  three  feet;     in  other 
words,   one-h^lf  of  the  blind  door  is  permanently  closed, 
while  the  remaining  half  is  a  sliding  door, 

is  a  safety  device  to  keep  the  sliding  door  closed 
it   is  fastened  by  a  eat oh  to  the  4x4  Inoh  post  at  the 
rear  of  the  ear,    the  device  or  contrivance  being  a  metal 
piece  with  I  slot   in  it  aoout  lj?   Inches  long  and  about   three- 
fourths  to  seven-eights  of  an  inch  deep  into  wbloh  a  three 
inch  aetul  catch  with  •  hook  on  it  drops  and  fits  snugly. 
The  slot  is   imbedded  and  screwed  into  the  rear  corner   :oet 
on  the  back  end  of  the  or  and  the  c  tch  *hich  is  f  stened 
on  the  door  drops  into  it.       hen  the  ujotoraan  operates  the 
sliding  door  on  the  front  end  of  the  oar  as  an  exit -l  y, 
he  uses  a  handle  or  liver.     T^e  position  of  this  contrivance 
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is  about   six  *nd  a  h   If  feet  above  the  floor   of  the  plat- 
form of  the  car, 

a  street  car  travel lag  the  83rd  street  line  from 
the  west  end  to  the  east  end  ssutt   ©rose  eight  doubl«-tr  ok 
intersecting  street  oar  Hurt  and  ei^ht  cross-over  frogs. 
It  must  also  cross*  soase  switches.      In  addition  ther>;  are 
three  overhead  steaa  railw- y   lines,  to  ole&r  *?hioh  the 
street  oar  treok  di  ,e  so  tb^t   the   street   oar  jnust  operate 
at  a  down  grade  and  up  grade.      In  addition,   service  stops 
occur  at  any  stop  streets  ©long  t  e  line. 

The  accident  happened  Bft   i-rexel  avenue,   *r.ich  is 
fourteen  bioekp  fro*  the  east  end  of  the  line  or  approxi- 
mately thre  -nuertsre  of  s  mile  and  is  the  store  approxi- 
mately nine  miles  e-sst  oi   the  west  ead  of   the  line  at 
aelvins  street. 

It   is  contended  by  the  de:£ i MmtmYlt  that  the  trial 
court  shold  h/ive  directed  &  verdict  for  the  defendants 
because  of  the  utter  ffi  ilure  of  nroof  oi    the  BfttsVlml  alle- 
gations of  the  AN&M  tion.      In  considering  this  content  on, 
the  court   is  guided  by  rules   that  are  well  established  by  our 
courts,   and  such  rules  must  be  applied  the  defen  «nts 

sake  a  s&otlon  at   the  close  of  the   Plaintiff 'a  ease,   or  at 
the  c  oee  of  all  the  evidence,   and  of  course  If  titer*   is  no 
evidence,   or  but  i   scintilla  of  evidence,   tending   to   orove 
the  allegations  oi    the  declaration,    the  court  should  direct 
the  Jury  to  return  ■  verdict  for  the  defendant.     II   the 
evidence  of  the  plaintiff  standing  alone   i©  sufficient  to 
sup  ort  a  verdict   in  favor  oi    the  plaintiff  the  cause  should 
be  submit td  to  the  3ury.      in    >®ssing  upon  such  a  motion 
shsn  made  by  defendant,   the  court   does  not  consider  the 
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weight  of  the  evidence  and  will  vies?  It   In  the   LigJM 
most  favoralle  to  the  plaintiff  and  without  reierenoe  to 
the  evidence  introduced  by  the  defendant.     The  courts  have 
uniformly  held  in  this   §%*%«   th£-t   riWN  the   ^tldenoe  of  a 
witness  ie  merely   inconsistent  with  INWIi— fbll  profcabilities, 
and  the  ciroumgtanc&a  are  such  that   it  aight  be  believed  by  a 
Jury,   the  oourt  could  not  ignore  it  on  a  motion  to  direct  a 
verdict.     Ubby.   Uotflll,  &.  Uboy  v.   Cook,   MM  111.   206; 
Campbell  v.   p.   V':.    |  £  1-.  fry.    |  oyt   243  in,   aaoj     Collar  v. 
Patterson.    137  111.   403;     Ofaioago  .Ojty  Railroad  Go.  v. 
Hafcenb  ok.   £28  111.   890;     Chicago  Ojty  rty.    ,?.  v.  Henry. 
218  111.  92;     Qffutt  v,    Columbian,  /vxpoait lonft  Iff  111.  472. 
In  the   instant  case  the  rd^intiif  was  a  paasen&sr 
for  hire  on  a  street  ©«.r  opera*  cd  by  ftlet  defendants  through 
its  agents,  and  was  standing  on  the  platform,   which  ■*• 
enclosed  on  three   sides  and  open  on  one  s^de,  for  the 
entrance  and  *xit  of  p&ssen  ers.     The  plaintiff  stood  upon 
the  platform  MM>  fro®  the  open  entrance  and  in  a  pes  it  ion 
of  apparent  safety,      -hile  standing  ^M  the  platform,  a 
sliding  door  back  of  plaintiff  suddenly  opened  by  sliding 
into  the  body  of  the  oar.     the  evidence  tends  to  eho^  that  the 
car  stopped  v#»ry  suddenly,   or  aa  one  witness  expressed  it, 
"the  oar  came  to  a  jolt"  at  63rd  street  and  MPtlm!  avenue 
at  the  time  the  door  suddenly  opened,  and  the  plaintiff  was 
thrown  iroa  the  platform  through  the  open  door  upon  the  street 
and  was   injured. 

Applying  the  rule  thfet  the  court   is  to  view  the 
evidence  of  the  plaintiff   in  its  »ost  favorable  11,  ht,   the 
trial  oourt  was  justified  in  deny,  ng  the  motion  of  the 
defendants  to  direct  a  verdict  of  not  guilty.     The  plaintiff 
waa  a  passenger  for  hire  end   in  a  place  upon  the  oar  platform 
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•o  f»r  as  the  record  discloses,    she  did  not  do  anything 
to  bring  about  the  accident,   and  had  a  rit ht  to  rely  upon 
rthe  defendant,   through  its  agent?   in  oft  i    e  oi   and  operating 
the  strett  oar   in  uuestion,    to  observe  its  duty  to  her  to 
exercise  the  highest  degree  o.f   care  consistent  with  the 
practical  operation  of   the  ear.      This  0tot  was  properly 
submitted  to  the  Jury. 

It  is  strenuously   insisted  ur>oi    by  the  deiend&nts 
thit  the  manifest  eeight  of   the  evidence  is  contrary  to  the 
verdict.     From  the  evidence  it  appears  th*t  the  plaintiff 
&©t  on  the  street  0sf  at  63rd  I street  tttfi  Mormsl  avenue, 
where   she  met  Mr.     terling,  whom  she  had  met  t^ice  before 
the  accident,  and  I  Mr.   Murphy,   whom  she  was  not  acquainted 
with.        11  three  of  them  got  on  the  o-r  s»c  stood  on  the 
platform,      fhe  conductor  testified  th-t   he  reeueeted  them  to 
go  in  aa'i  sit  down,   or  ste p  out  of   Deft  v*>y;     that  he  had  no 
objection   to  these  peoole  standing  on  the  pit' t  form,   if  they 
wmr*  orderly;      tnst  people  *tand  on  this  platform  quite 
frcvue  tly.     Ther     is  no  rule  oi  the  MMp  ny,   &nd  no  rule 
laid  down  by  hi*  against   it;      that  people  have  &  rignt   to 
atsnd  either  on  the  platform  in  the  aisle  or  to  sit  down; 
that  it   is  his  duty  to  see  that  they  are  Mf«lf  curried,  whether 
they  are   standing  up  or   sitting  down.       The  plaintiff   and  her 
companions  were  over  toward  the  rear  end  of  the  vestibule, 
one  of  her  companions,   Iftr.  liurphy,   standing  on  the  ri^ht   *ide 
of  the  plslntiff  nesr  the  corner  between  the  fctmlsl  wheel  and 
the  blind  side.     The  plaintiff   stood  at  his   Uft   side  M  the 
sliding  portion  of   the  blind  doer  and  the  tall  »?»n,   s»-     terling, 
who  did  not  te  tify    (   s  he  had  not  been  seen  for  Fir  leonths 
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prior  to  the  tri-1. and  when  l«*t  heard  from  was  in 
faaeap  "'ity) ,   stood  Just  on  the  lest  side  of  the  plaintiff. 
The  plaintiff  Pt  td  that   she  stood  up  ag: ine     the  door  from 
the  time  she  got  on  the  or  until  the  accident  occurred, 
and  thst  Mr.    sterling  war.  su>out  a  foot   and  &  h;  If  MMf 
froa.  her  on  her  le)t   aids,   and  th>-t  Mr.  Murphy  wee  standing 
neor  the  aaot  onsen's  bos.     w-r.   ^  terllng  is  about  five  feet 
ten  inches  ts.ll  and  Mr.  Murphy  About  live  feet   seven  inches. 
svhea  the  plaintiff  and    'terl.n     were  there  t'.ikin*:,8he  ?as 
facing  the  conductor  with  her  back  ag?  mat  the  door.     Just 
before  the  accident  RV.    .terllng  Mai  W  •      with  hie 

hand  up%&i&8t  tha  MM!  end  of  the  IMF  very  •&**•  to   the 
safety  device  srhlch  fastened  the  eliding  etc -or,   poeKibly  an 
inch  or  eo.     The  conduct  of  these  people  caused  the  con- 
ductor to  look  up  at  the  door  end  H ;.toh,and  he  looked  to 
see  if   it  was  all  right.     The  Uurt  time  Hta  at   B»tt»gs     nvi 
avenue.     During  that  trip  no  one  else  had  his  Sand  on  or 
close  to  the  catch.     At   irexel  fePMM  the  or  PM»J  to  a  etop. 
The  plaintiff's  witnesses  ssid  it  Mi  a  sudden  ■top  or   -jolt. 
Tbe  conductor  said  it  was  a  smooth,  regul&r  stop,  end  the 
aotorman  and  a  oaasenger  witness, not  |NHHMNPt#4  V&til  trie  street 
ear  company,   as  id  the  MM* 

when  the  car  stepped,    the  sliding  door  back  of  the 
plaintiff   suddenly  opened  by  sliding  into  the  body  of  the 
car,  and  tbe  plaintiff  fel  out  b^ckwerda  into  the  «treet. 
The  sotual  falling  of  the  plaintiff  wat  not  testified  to  by 
«ny  one,    the  nearest  approach  b«in&.  th  t   she  her  id 

^11  of  a  sudden  '♦she  went  out  and  doer   not  remember 
landing."     The  conductor  h'~d  jiven  the  bell  for     rerel  '!venue, 
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and  when  the  BNf  stopped  he  ties  n"|troitl|     It  letting 
the  p<*.saen&ers  on  Bad  off.      .hile  he  *»ae  $oing  this, 
one  of  the  men  on  the  back  pi  tfora  tmlA,    "There  was 
e,  lady  fell  off  the  c&r,*  and  the  conductor  found  the 
plaintiff  lying  directly  subside  the  door  of  the  street 
oar.     The  conductor     i&  not  see  IMV  fall.     MmmNI  F&rr, 
a  police  ofiicer,   herra  someone  Mf     "Look  out,"  end 
he  turned  and  saw  the  nl&intiff  fnflHag  MM  oi    the  door. 

Mr.    'Alter  'Knight,  a  witness  for  the  plaint  if  f, 
w&e  acquainted  with  Mr,   Murphy,   but  not  with  the  plaintiff 
or  Mr.      t^rling.     He  entered  the  oar  at   9t%4*4  t  Grow  a   fcWNMI 
and  walked  fro«  the  pis  tf "or ■   into  the  body  of  th     ear. 
He  te   lifted  that  the  plaintiff  was  BUnnitllfl  on  the  back 
end  of  the  c  r  on  tae  north  side  where  the  blind  door  is; 
taat  she  and  Mr.    -tarllng  were  HtmHug  there  talking,   she 
was  f&cing  the  conductor  and  h«r  back  wee  against  the  door. 

It   ie  not  disputed  by  the  defendants  He»i  the  door 
elid  open  at   Crexel     venue  and  th$t  the  plaintiff  fell 
through  the  OD@nijag  and  wee  injur* &.     They  contend,  however, 
that  eo  far  ae  proving  any  negligence  of  tae  de^  endc.nte,   the 
evidence  on  bah; If  of  the  plaintiff  la  1  complete  failure 
and  establishes  only  the  following  ultima  •  f note: 

(a)  The  car  stoppad  suddenly.      It  was  a  asore  violent  step. 
The  o&r  stopped  with  a  jolt.     The  ear  a topped  very  suddenly. 

(b)  The  pis  iatiff    ea*   leaning  ag  Inst  the  door  at  the  tlae. 
<o)      't^e  sliding  door  cm©  open,      (d)   The  plaintiff  went  out. 
(e)   sfhen  the  door  was  opened  the  .is  ten  *  a  unf^stene-i.    (f)  The 
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accident  occurred  at  6ird  and  Drexei  avenue,  and  thst  there  is 
no  evidence  in  the  record  that  Mm  l&tch  of  the  door  was  either 
fastened  or  unfastened  prior  to  1*e  aooident,  snd  the  only 
evidence  is  that  when  the  door  was  open  the  latch  was  unfastened* 

The  testimony  of  the  motoraan  and  the  conductor  is 
to  the  effect  that  the  safety  device  had  been  fastened  at  the 
west  end  of  the  trip,  and  that  the  conductor  had  an  opportunity 
to  observe  it  at  all  times  during  the  trip,  and  that  Just 
before  reaching  Drexei  Boulevard  he  looked  up  and  the  latch 
was  still  fastened;  sbat  after  the  accident  it  Hi  unfastened; 
that  the  metal  catch  was  inspected,  examined  and  tested  by  aoth 
the  aotoraan  and  the  conductor;  that  it  was  in  sorting  ofdcr 
and  that  it  was  used  during  the  remainder  of  the  night;  that 
Juat  before  the  street  car  reached  Drexei  avenue  Mr.  Sterling 
had  his  hand  there  near  the  catch:  that  immediately  when  the 
plaintiff  fell  she  was  packed  up  and  taken  to  the  aehington 
Park  Hospital  where  she  received  treatment. 

The  evidence  introduced  by  the  plaintiff  made  out  a 
prima  facie  case  and  the  facts  raised  a  presumption  of 
negligence  chargeable  against  the  defendants,  which  it  was 
necessary  to  rebut.  The  defendant®  contend  that  by  showing  the 
so-called  blind  sliding  door  was  closed  and  fastened,  the 
defendants  did  all  that  they  could  do  and  were  therefore  unable 
to  anticipate  and  prevent  the  accident  to  the  plaintiff,  and 
should  not  be  held  responsible,  Purely  that  fact,  together 
with  the  fact  that  the  sliding  door  suddenly  opened,  is 
properly  a  question  of  fact  for  the  jury.  The  credibility  of 
the  evidence  and  whether  the  explanations  of  the  accident 
sufficiently  rebut  the  evidenoe  of  the  plaintiff  are  always 
questions  for  the  jury  to  pass  upon.   The  Supreme  Court  in 
Chicago  Pity  Hy.  a o.  ▼,  Barker*  SOS  111,  3S1,  announces  the 
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ruls  that  applies  in  the  instant  case  in  these  words: 

*Th«  contention  of  the  appellant  is  th&t,  if  it 
was  neoessary  for  it  to  rebut  the  prima  facie  pre- 
sumption  of  negligence  raised  by  the  occurrence  of 
the  aooident  in  the  manner  stated,   it  did  so  by 
showing  that  the  «otoraan  was  thrown  fro*  the  oar 
by  an  electric  shock,  which  the  appellant  was 
unable  to  anticipate  or  prevent,  &nd  that,   tbere- 
fore,   it  should  not  be  held  responsible,  because 
the  oar  was  not  in  the  control  of  n|   MM  *hen  it 
struok  Eiokfs  wagon.     It  was  a  question  for  the 
^ury  to  determine,  whether  the  explanation  of  the 
aooident  sufficiently  rebutted  the  presumption  in 
question.     'Che  ordmibility  of  such  l ©butting 
evidence  is  held  by  the  authorities  to  be  a   question 
for  the  ^ury.      (Uggrala  v«    -,est  ."aid  Street  Railway  Co. 
160  ttass.   561  j    O'yyhggty  ▼.   Sasamu  electric  ftsijlway  3o. 
64  if.   Y.   Supp.   96.},      In  actions  brought  for  damages, 
alleged  to  »sult  from  fire,  caused  by  the  escape  of 
sparks  from  locomotive  engines,   the  f*sot  of  the 
communication  of  the  fire  to  the  property  destroyed 
or  injured  is  taken  &e  T^rlma  fmele  evidence  to  charge 
with  negligence  the  corporation  or  *****  person,  who, 
at  the  time  of  injury,  is  in  the  use  and  occupation  of 
the  railroad#  and  in  such  cases,   'the  ones ti on  whether 
t&t  defendants  evidence  was  sufficient,  under  all 
the  circumstances,    to  rebut  the  prima  facie  proof  of 
negligence,  arising  from  the  undisputed  fact  that  the  fire 
was  communicated  from  the  engine,  was  cle&rly  a 
Question  of  fact  for  the  Jury,   and  as  to  ??hiab  the 
judgment  of  the  Appellate  Court  is  conclusive.   • 
IfriflM^Ut   ^nyn.ile  **&  5t.  -fegj&f ,  ^aaolidated  Kaii- 
ftpiai  Qo.  v.  Spencer.  149  ill,   £7;  Cleveland.  Cincinnati . 
Oalcago  and  at.   louis  .railway  Qo,   v.  Home  by.  S03  id. 

is8,  r 

One  of   the  questions  raised  by  the  defendants  is 
that  the  verdict  is  excessive.  It  appears  from  the  evidence 
that  the  plaintiff  sustained  a.  fracture  of  the  8th  rib,  and 
X-rays  that  were  used  in  evidence  display  i  thickening  and 
displacement  of  the  9th*  10th  and  Ilth  ribs,  indicating 
fractures.   An  X-ray  view  of  the  head,  which  is  a  right  lateral 
view,  shows  a  fracture  line  beginning  about  three  inches 
down  from  ths  curve  of  the  vertex  of  the  skull  and  passing 
directly  upward  and  slightly  forward.  This  evidence  was 
disputed  by  the  defendants.   The  plaintiff  was  also  attended 
by  a  physician  who  examined  and  treated  her,  and  found  an 
unhealed  sound  on  the  occipital  region  of  the  heed.  There 
*?ere  discoloration*  and  marked  t^nderneas  of  the  chest.  Ths 
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plaintiff  testified  that  •'her  head  hurt  right  where  the  skull 

is,"  and  that  the  upper  part  of  her  ribs  on  the  right  side  hurt 

her;  that  following  the  accident  she  developed  bronchitis; 

was  siolt  in  bed  about  two  months  the  first  time,  and  the 

very  first  day  that  she  m  up  she  had  a  relapse  which  kept  her 

in  bed  during  January  and  February  of  1938;  Ance  her  recovery 

from  the  relapse  she  has  not  been  able  to  ?»ork,  due  to  attacks 

of  numbness  and  dizziness  in  her  head,  and  these  spells  were 

aocompanied  by  nausea*  Of  course,  these  faots  are  to  be  passed 

upon  by  the  jury,  and  unless  the  verdict  is  so  clearly  excessive 

as  to  be  unconscionable,  the  court  ??iil  not  reverse  it  on  the 

ground  of  excessive  recovery,  the  trial  court  had  the  opportunity 

of  seeing  and  observing,  the  condition  of  the  plaintiff,  and 

hearing  the  testimony  uxvl   observing  the  witnesses,  and  we 

therefore  can  see  no  good  reason  to  disturb  the  verdict  on  the 

ground  that  it  is  excessive.  Spencer  v.  Chicago  |  n.  -v.  ?ty.  Co. 

249  111.  App.  463. 

The  defendants  contend  that  the  admission  In  evidence 

of  the  plaintiff »a  X-ray  Exhibits  a,   8,  |#  and  13  was  erroneous 

beoause  it  was  not  shown  that  they  accurately  pmrtr&yed  the 

condition  of  the  plaintiff.  The  Supreme  ^ourt  of  the  itate  of 

Illinois  has  passed  on  the  question  as  to  what  evidence  is 

necessary  to  qualify  £-*ay.  pictures.  In  Stevens  v.  Illinois 

Central  ft,  H.  Pp.,  306  111.  3?Q,  the  court  said; 

"It  must  be  established  by  competent  evidence 
that  the  picture  correctly  portrays  the  condition 
it  purports  to  represent  before  it  has  any  place  in 
the  case.  Some  witness  must  be  able  to  testify  that 
the  picture  offered  in  evidence  shows  accurately 
what  the  witness  saw  when  he  looked  into  the  body  of 
the  fluoroscope,  or  he  must  be  able  to  s«y  that  he 
is  skilled  in  the  use  of  the  K-ray  me. chine  and  in 
taking  and  developing  x-ray  pictures,  and  that  he 
took  the  picture  offered  in  evidence  with  the  body 
in  s  certain  position,  with  a  machine  which  he  knew 
to  be  in  good  working  condition  and  accurate,  and 
that  from  his  experience  he  was  able  to  say  that  the 
picture  produced  by  the  machine  was  an  accurate 
pioture  of  the  internal  condition  of  the  body.  These 
methods  of  establishing  tiie  accuracy  of  the  picture 
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ere  not  exclusive,   but  whatever  method  is  used,  its 
accuracy  amst  be  established  before  It  ia  admitted. 
Ll^on  v.    Alien.   15?  Ky.   101,  163  •.   «.   536, 
51  L.    ft.    E.    (N.S.)   842,   note  p.    858. 

Therefore,   it  will  be  necessary  to  consider  tne 
record  «rith  reference  to  the  evidence  that  cualified  the  doctor 
who  took  these  pictures.     The  witness  testified  that  he  has 
msde  a  particular  study  of  X-ray  work  and  has  been  reading  «nd 
interpreting  X-ray  plates  for  over  30  years,  and  has  been 
operating  in  his  own  X-ray  laboratory  since  the  war;   that  he 
had  experience  with  the  United  States  Government  during:  the 
world  war,  one  year's  experience  in  the  medical  corps  over-seas 
doing  surgery  consistently  and  persistently  about  12  hours  t 
day;   was  for  seven  months  attached  to   the  British  Army  as 
an  American  medical  officer;    that  in  connection  with  his 
rork  he  has  made  *   thorough  study  of  the  human  anatomy,   that 
is  one  of  the  required  courses  before  you  are  admitted  to 
praotioe;   that  he  has  examined  the  skeleton  of  the  human  body 
and  the  different  muscle  formations;   that  the  first  time  he 
saw  the  plaintiff  he  examined  her  and  made  X-rmy  pictures. 
It  was  on  October  38,  192?;   that  he  saw  her  a  month  later 
In  November,  and  again  ia  January,   1928,  and  in  March  -  March 
14,  1928.     Looking  at  plaintiff* a  Exhibit  X  he  testified  that 
it  was  a  picture  which  he  took  of  the  plaintiff,   Oertrude 
Hesser;   that  it  was  a  picture  of  the  right  chest;   thst  he 
uses  a  Victor  X-ray  machine,  which  is  a  standard  type  of 
machine;   that  in  his  opinion  it  was  in  good  working  condition 
the  day  he  took    the  picture;   that  this  Exhibit  A  is  an  XSray 
picture  taken  in  what  is  called  the  antero-posterior  position, 
by  that  he  meant  the  patient  was  lying  on  her  back  on  the  x-ray 
table  and  the  film  was  beneath  her  chest;   th£t  the  X*ray  tube 
was  suspended  above  her  chest,   the  rays  passing  through  from 
the  front  to  the  b»ck,  which  is  called  the  antero-posterior  view; 
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that  he  uses  the  fiuoroscope  consistently;  that  he  did  not 

recall  whether  he  examined  this  particular  person  with  the 
fiuoroscope,  hut  usee  the  fluoroscopy  consistently  to  oheok 
the  working  condition  and  see  whether  or  not  the  machine  does 
it  properly,  the  court  allowed  the  exhibits  to  go  in  and 
permitted  the  witness  to  read  the  plate  to  the  ^ury.  Exhibits 
B,  G,  and  D  are  pictures  of  Mis®  Gertrude  Besser,  also  taken 
in  his  office  by  him  v&tfe  the  same  fie tor  X-ray  machine  and 
the  same  technique  was  used. 

Question;  *D©  these  piaturw*  correctly  show 

from  a  medical  and  surgical  viewpoint  the  vie*-  of 

the  head?** 

the  answer  by  the  doctor  to  the  question  was  «¥*•*• 
Ths  court  permitted  the  plates  to  go  in  evidence. 

It  appears  from  this  record  that  the  X-ray  m&chine 
MM  a  standard  machine  and  that  the  witness  testified  he 
consistently  used  the  fluoroscopy  to  determine  wteethtr  the 
machine  worked  properly  in  taking  the  picture  of  the  anatomy, 
although  he  was  uncertain  as  to  whether  or  not  he  used  it  in 
the  case  of  the  exhibits  of  the  plaintiff;  that  in  taking  the 
Inhibits  8,  C  and  D  he  testified,  in  answer  to  a  question, 
that  from  ■  medlsml  and  surgical  viewpoint  as  to  the  Ties?  of 
the  head,  these  exhibits  were  correct,  that  seems  to  follow 
the  rule  laid  down  by  the  Supreme  Court  in  the  case  we  have 
just  referred  to,  that  the  evidence  was  required  to  show  that 
the  picture  produced  by  the  aaachine  was  an  accurate  picture 
of  the  internal  condition  of  the  body,  *hioh  »as  complied  *i  h, 
and  the  evidence  in  this  case  seems  to  indicate  that  that  rule 
was  followed.  There  was  no  error  in  the  admission  of  these 
exhibits  In  evidence. 

The  next  question  to  be  considered  is,  fas  the  Oourt 
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in  error  in  refusing  the  action  of  the  defendant  to  withdrew  a. 
juror  because  of  the  acts  that  occurred  in  the  court  room 
during  the  ebsenct  of  court  and  counsel? 

The  defendants  contend  that  while  the  court  and 
counsel  were  in  chambers  discussing  the  instructions  at  the 
close  of  the  case,  the  bailiff  came  in  end  reported  that  Mrs, 
Hargaret  Pitser,  the  mother  of  the  plaintiff  and  i  witness, 
in  the  case  had  approached  the  railing  of  the  jury  box  *nd 
addressed  the  jurors,  telling  the*  that  the  neighbors  of 
the  plaintiff  who  had  testified  on  behalf  of  the  defendants 
had  lied  about  the  plaintiff.   The  trial  judge  stepped  out 
of  chambers  into  the  court  room  and  taking  his  place  upon  the 
bench  questioned  Mrs.  jritzer  and  the  bailiff,   the  court 
stated  that  he  had  noticed  her  conduct  during  the  tri^i,  and 
that  her  conduct  was  deliberate.   The  court  then  pronounced 
a  sentence  of  fire  days  in  the  county  jail  for  contempt  of 
court,  although  there  is  no  order  in  the  record  finding  this 
witness  guilty  of  contempt  of  court,   the  plaintiff  admitted 
that  Margaret  iitser  was  her  mother,  and  that,  apparently, 
she  stepped  to  the  railing  of  the  jury  during  the  absence  of 
the  court  and  counsel  and  stated  that  neighbors  of  the  plaintiff 
who  testified  on  behalf  of  the  defendant,  lied  about  the  plain- 
tiff; and  conceded  that  the  oonduct  of  ber  mother  was  improper, 
and  that  the  cutting  of  the  verdict  by  the  trial  court  to 
$3,000,00  was  punishment  for  an  occurrence  ovst  which  she  the 
plaintiff  had  no  control. 

It  is  a  well  settled  rule  of  law  that  the  withdrawal 
of  s  juror  rests  in  the  sound  discretion  of  the  court,  and 
that  the  ruling  of  the  trial  court  in  such  case  will  not  be 
cause  for  a  reversal  by  the  Appellate  and  Supreme  Courts  except 
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where  there  has  been  an  abuse  of  such  discretion. 

In  the  ease  of  the  Chloaaio  &   Kris  ft.  it.  go.  w. 

Meeeh,  163  111.  306,  the  court  says, 

"The  fact  that  a  plaintiff  or  defendant,  or 
witness,  or  any  other  person,  suddenly  swoons  or 
faints,  or  gives  went  to  hyeterloal  exclamations, 
or  breaks  down  with  hysteria,  does  not  oall  for 
the  granting  of  a  new  trial,  •  and  especially  so 
when  the  party  claiming  to  be  prejudiced  does  not 
ask  for  the  withdrawal  of  a  juror  and  continuance 
of  the  case,  but  lies  by  and  speculates  upon  his 
chances  for  a  verdict.   It  is  hardly  probable 
that  the  occurrence  in  question,  affected  in  any 
way,  the  verdict.   If  it  had  any  effect,  it  was 
as  likely  to  prejudice  as  to  help  the  case  of 
the  plaintiff.  Of  course,  if  it  appeared  that  the 
dramatic  occurrence  that  took  place  in  the  midst 
of  the  trial  was  intentional  and  for  an  improper 
motive  it  would  afford  ground  for  setting  aside 
the  verdict." 

In  the  oase  now  under  consideration  there  is  no 
evidence  that  seems  to  indicate  that  the  plaintiff  knew  of 
or  was  responsible  for  the  outburst  of  her  mother  in  the 
presence  of  the  jury.   It  appears  too  that  th«  attorney  for 
the  defendants  did  not  immediately  make  I  motion  to  withdraw 
a  juror,  but  then  and  there  stated  to  the  court,  *|  hate  to 
make  a  mistrial  out  of  this,"  and  thereafter  on  the  following 
day,  before  the  beginning  of  arguments,  the  defendants  moved 
the  court  for  the  withdrawal  of  ft  juror,  which  was  denied. 
while  it  is  true  t.nat  the  court  should  not  countenance 
outbursts  in  the  presence  of  the  jury  that  might  interfere 
with  the  orderly  disposition  of  a  case,  still  we  cannot  say 
that  in  this  oase  the  court  in  exercising  its  discretion  was 
not  justified  by  the  record. 

The  defendants  urge  that  the  judgment  entered  is 
contrary  to  the  verdict  filed  with  the  Clerk,  and  entered  of 
record.  The  verdlot  of  the  jury  which  was  filed  at  the  time 
the  verdict  was  rendered,  finds  the  defendant  guilty.   There 
are  several  defendants.   The  jury  found  one  of  them  guilty. 
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but  did  not  designate  whloh  one.   It  Is  contended  that  the 

oourt  was  in  error  when  it  entered  a  judgment  against  the 

defendants  based  upon  such  a  verdict. 

It  appears  from  the  declaration  in  this  oase  that 

the  suit  is  against  the  Chicago  City  Bailway  Co.,  Calumet 

it   South  Chicago  Railway  Co.,  the  Southern  otreet  s&llway  Co., 

corporations,  and  Henry  A.  Blair  and  Frederick  H.  Kawson,  as 

receivers  of  the  Chicago  Hallways  Company,  1  corporation,  all 

operating  as  Chicago  Surface  Lines,  defendants,   the  saae 

defendants  appeared  and  filed  a  plea  setting  up  that  they 

are  all  operating'  it  the  Chicago  Surface  Lines.   It  does  not 

appear  to  be  an  issue  in  the  oase  that  the  defendants  are 

operating  separately,  nor  was  a  plea  filed  denying  ownership, 

operation  or  control  of  the  street  car  in  oueation,  but  the 

entire  record  Indicates  that  they  are  operating  the  street  oar 

line*  in  the  aj&nner  to  which  the  court  has  referred, 

In  the  case  of  feacon  v.  Sobepfiin,.  185  111.  U  , 

the  court  says: 

"The  verdict  of  the  Jury  in  this  case  was  that  they 
found  the  Issues  for  the  •defendant*,  and  inasmuch  as 
there  was  aiore  than  one  defendant,  it  is  claimed  by 
the  appellants,  that  the  verdict  did  not  dispose  of 
the  Issue  as  to  ail  of  the  appellees,  and,  for  that 
reason,  did  not  authorize  the  entry  of  a  judgment. 
Here  the  court  instructed  the  jury  to  find  the  issues 
submitted  to  them  'for  the  defendants',  3y  some  care- 
lessness, or  slip  of  the  pen,  the  verdict  of  the  jury 
used  the  ^ord,  •defendant,1  Instead  of  the  word, 
•defendants,"  their  verdict  being,  *  we, the  jury,  find 
the  issues  for  the  defendant. •   This  objection  is 
disposed  of  by  what  was  said  by  the  apellate  Court 
in  Daft  v.  urew,  40  111.  App.  3$6,   'As  to  Irregular 
and  Informal  verdicts,  the  rule  is  that  if,  by  looking 
into  the  record,  the  verdict  can  be  seen  to  be 
responsive,  It  will  be  sustained.   Looking  Into  the 
record.  It  appears  that  there  were  two  parties  plain- 
tiff. There  is  no  uncertainty  aoout  this  verdict; 
it  finds  ths  Issues  for  the  plaintiff  and  assesses 
the  damages  at  !il3»40.   (Citing  a  number  of  author* 
itles.)   The  defendant  wsia  In  nowise  prejudiced  by 
the  Informality  In  the  verdict,  nor  by  the  entry  of 
judgment  thereon,  and  the  judgment  is  »f firmed. • 
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There  are  oases  where  a  verdict,  returned  for  the 
'defendant1,  instead  of  the  'defendants'  has  been  held 
to  to  defective;  but  these  cases  proceed  upon  the 
ground  that  the  defendant*  &r*  severally,  as  well  as 
jointly,  liable,  and,  therefore,  by  the  terms  of  the 
verdiot,  it  would  be  uncertain  wh*oh  one  was  found  to 
be  guilty.  Here,  however,  the  rights  of  appellees 
were  identical.  Their  pleadings  were  joint,  and  a 
judgment  could  not  be  for  at?  against  either  alone. 
The  verdict  settled  all  the  rights  Involved,  and  was 
responsive  to  the  issues.   Although  there*  was.  a»ore 
than  one  defendant,  there  was  but  one  defense.  The 
Instruction  of  the  court  required  the  jury  to  find  the 
issues  for  the  'defendants',  and  not  for  the 
•defendant1  alone." 

Xn  the  instant  case,  although  there  is  more  than 
one  defendant,  it  appears  frost  the  recoM  that  there  was  out 
ons  defense,  and  this  is  clear  fro*  the  instructions  given  by 
the  court,  which  refer  to  the  defendants  collectively.   There 
was  no  issue  involved  which  was  not  determined  by  the  finding 
of  the  verdiot,  and  the  technical  omission  of  the  letter  "s*, 
indicating  thereby  the  singular  instead  of  the  plural  number, 
cannot  vitiate  the  validity  of  the  verdiot  iyad  the  judgment 
entered  by  the  court. 

Finding  no  reversible  error  in  the  record, the  judgment 
of  the  trial  court  entered  in  this  case  is  affirmed. 
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JtA*  JLWXli   and  lAHUMI 
WILLIAMS, 

Appall 


VS 


ayinwiitAMi  softs  ;»***>  a»d  w&sh 

COfcPAKY,   a  Corporation,   trustee,    and 
Individually,  K#   8*    0UHBQElA9Ha    x'ruaie 
and  Individually,   and   MM  1.   W188$V¥a      ) 

Appelieee. 


Ai.  FROM  TOTOtlW 

coUi^T  oi?  coon: 


S59I.A.  639^ 


»83.rvsRKjj  r*££  opikxo*  ok  ?hs  count. 

On  October    28>   1929,  &»e  Lewin  and  Paul in*  i-ewin 
Williams  filed   their  amended  ©r»as  bill   in  a  cause  in  chancery 
&o.   471109.     The?  mad*  iatfwuimta  to  the  cross  Mil  Qr«enabaum 
Sons  Bank  i  Trust  Co.,   and  k,.   1,   craeaabauK,   individually  and  as 
trustees,   Jaraaa  B.  Weecott,   James  W;   Good,  Ecbert  W.    Child© , 
Dwight  i,  £obb  and  Jamm  &•   Brown. 

as  to  Cfood,   Childs,  Bebte  and  Waseott,   they  flMMarJHfct  to   the 
crosa  bill  generally  and   specially,   asserting  as  grounds  for  de- 
murrer  taafc   th«   cross  bill  was  net  germane  to   the  original  bill; 
that   it  Has  multifarious;    that  DM  amended  bill  was   in   Mtb&tNitt 
a  bill   for  the  review  of  a  former  dasra*  entered  on  December  n , 
1924;    that  ths  amended  bill  was  not   fll«»a  within  two  yp>ar8  as   re- 
quired by  statute;    that  in  o ther  roepeete   it  did  not  comply  with 
the  essentials  of  a  bill   to  rtwiew  a  decree,   ani   that   it   show  ad 
on   iti   face  that   erosa   compl  r^inanta  were  guilty  af  «s. 

By  a  notion  of  crops  coptp) a inants  the  amended!  bill  was 
thereafter  dismissed  as  to  Good,    Child* ,  Isobb   MM  i^ro*rn. 

Oreansbaua  Sons  Bank  &  Trust  Co.    and  M.  B.   iireoneb&ua 
filed  a  joint  and  several  suction  In  writing  to  disaaisa  the  cross 
bill  or  the  grounds  that  it  was.  in  the  nature  of  a  Mil   of  review; 
that  it  waa  filed  without  leave  of  court   first  had  and  obtained 
more  than  two  yaars  after  the  entry  of  the  decree  which  it  asked 
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wight  be  reviewed;    that  this  decree  w«a   <snt*reei  by  consent,    toid 
that  it  wm  therefore  not   subject  to  review;    that  the  amended  creaa 
bill   did  not   state  a  forr&ar  bill   and  proceeding*  or   the   ieoree  aa 
required  by  chancery  practice;    that  Pauline  h,  William*  had  been 
Joined  aa  a  co-coffipl.'s,innnt  without  h#r  consent;    mat  the  allegation* 
of  the  bill  as  tc  newly  discovered  evidence  were  wholly  insuffi- 
dent  under  the  eatatilished  chancery  practice. 

the  detaurrer  of  Weeeott  was  sustained,    tiie  Joint  and 
several  motion     of  the   several  other  crass  defendant*  granted,   and 
an  order  entered  dismissing  the  oroes  bill,  which  ord«sr  the  cross 
complainant*  *ee&  by  this  appeal   to  reverse. 

Ores*  defendant*  characterise   the  amended   cross  bill 
a*  a  bill   in  the  nature  of  a  bill  of  review.      Cross   complainant* 
assert   that    it   is  a  bill   to   compel  an  accounting  by  a  trustee  nsuiied 
under  a  trust  agreement.     the  amended  cross  bill,  which   eoi;eiats  of 
115  typewritten  page*,   is  an  unusual  document  $ai&  ae««.;8  well  de- 
signed to   conceal    the  knowledge  necessary  to  a  decision  upon  the 
right*  of  cross  eosanlalnante.     Th«  record  which  is  per,  praecipe. 
doe*  not  contain  the  original  bill,   any  of  the  pleadings   filed, 
nor  orders  entered  by  the  court  prior   to  the  filing  or  the  cr©*s 
bill,  nor  doe*  the  supposed  cross  bill  give  information  m*  to   the 
nature  and  character  of  these  proceeding*,    except  la   a  vsgue,   in- 
complete sn&  desultory  B>anner„ 

We  gather  fro-;,   the   amended   cross  bill   that   cress  com- 
plainant* were  defendants   to   an   original  bill  of  complaint   filed 
by  Francis  8«    Pilliass*,    indlvi  dually   and   a*  truatee,    under  the 
living  trust  of  Frank  C.   hewin,   deceased  •    that  Mae  hew  In  is  the 
wife  of  said  frank  C.  iewin,   and   that  .Francis  8*  William*  1*  the 
hueband   of  cross   complainant,   Pauline  hewin  Wiliiuma;    that  Prank  C. 
hewin   in  hi*  lifetime  was  engaged   in   the  business  of  constructing 
apartment  buildings  and  hotels;    that  he  banked  with  the  Greenebausi 
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Sent  Back  A  Irust  Company;    that  his  attorneys  during  the  last  five 
er  six  years  of  his  life  were  ilatr  ii.    /vdaias,  now  deceased,   and 
wom  defendant   *escott,   who  was  associated  with  Ada*-.*  in  the 
practice  of  the  law,   and   that  after  the  death  of  Ada&s  Weseott  be- 
came  the  sole  adviser  of  lewin;    that  levin  and  ore  as   complainant 
Mae  Lewin  reposed  great   confidence  in  Weseott;    that   shortly  after 
June .  1,   1921,   Jrank  C.   l-ewin  sustained   an  accident   through  which 
he  was   eon  fined  to  his  bed  until    hi*  death   July  29,   1921;    tnat 
while  he  was  suffering  frost  this  injury  »nd  M  he  was  largely  in- 
debted to   the  bank,  he  executed  a  trust  agreement  on  July  2,  19  21, 
which  Wescott  advised  hi**  t©  do;    that  on   the   eas;©  day  he  signed  ard 
published  hi  a  last  will  and   t«ss%a&ent  in   and  by  wuioh  he  devised 
all  his  property  to  his  wife,  Lae  Lewin,    ?xnd  MtfMtiH  her  as  execu- 
trix;   that,  the  property  described  in    the  trust  afreet,  ant,  which 
is  attached  to   the  cross  bill   as   exhibit    HAM  was  of  the  value  of 
about  a  million  dollars;   that  upon  the  execution  of  ihi*  agreement 
the  bank  and  M.   £.   areenebaum,  who  were  designated  as   trustees, 
wmnt   into  possession  and  control  of  all    this  property;    that  the 
bank  and  M*    •«    ttreanebaum  knew  of  Lewin* a  phyaiual    condition  at 
that   thae  and  that  he  was  unable  to   take   car?  of  hiuewlf;    that    the 
agreement  looked   to   the  liquidation   and   settle  .en  |  of  the   indebted- 
nesa  of  Vrank   C.  Lewin;    that  Mae  Lew  in  was  unfamiliar  with  the 
amount,   kind  or  whereabouts  of  her  husband's  property  or  the  con- 
dition of  his  business;    that  she  devoted  all  her  Ujm  to  earing 
for  her  husband  during  his   illness;   that   she  had   faith  in  and  re- 
lied on  the  bank,  Bs>v*MfeMM  and  fesoott;    that   the   bunk  and  uresne- 
bauifi  failed  to  ooaply  wita  certain  provisions  of  the  zravt  deed 
and  made  improper  application  of  the  proceeds  oi    the  property 
conveyed  by  it;    that   the  bank  a>n&  vJreenebaum  dssired  to  resign   as 
trustees  and  have  a  successor   in   trust  to    act  under   the   trust 
agreement  of   July  a,   1921;    that  *ae  Lewin  was  induced   to  and  did 
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Join   la   the  bill  of   complaint  with  Pauline  Levin  Williams  to  have 
a  successor  in  trust   appointed;    that  Mao  Levin  engaged  me  eervlcea 
of  Jamea  2..   Brown   to  represent  her  but  waa  not  able  to  properly  ad- 
▼iee  hi»  with  reference  to   the   trust;    that  on  or  about  December  11, 
1924,   seecott  prepared  a  decree  w,ieh  was   csnterod  in   the  Superior 
oourt  of  Cook  county  in  oa»e  J»o.    412176;    that  this  deoree  pen.--.it ted 
the  bank  and  Oreenebaum  to  resign  and  found  that  under  the   truet 
agreement  the   euro  of  06,000  a  year  ehould  be  paid  to  &*e  Lewin,  no 
part  of  which  amount  had  been  paid  by  reason  of  the  fact  that   thara 
had  not  been   sufficient  fun  da   in  the  hands  of  the  trustee  to  aaako 
euch  payments;    that  the  decree  adjudged  compensation  to   the  bank 
and  Greenebaura  in   the   MM  of  #16,000,   of  which  #9,500  had  been 
paid;    ttaftt   the   compensation  of  Oood,   Childs,  Bobb   aft!  flUiptf  aa 
attorneys  for  the  trusteeswas  fixed   at   the  em  of  $8,500,  and  that 
the  compensation  of  one  Joseph  Bokr  was  fixed  at   the  suus  of  $1,000; 
that  iiewby,  Murphy  &xul  Walker,   solicitors  for  cross  complainants, 
were  allowed   the  »\m  of  |8S99  as  aolicitors*   fees,   tmti,  James  Edgar 
Brown  the  eu&  of  $1,000  for   coffipensation  in  connection  with  the 
proceeding. 

The   cross  bill   further   state*    that   the  payeanta  ssade 
to  aewby,  kurphy  and  talker  were  illegal   and  unlawful;    "that  in 
the  alleged  or  pretended  reports   and  accounts  filed   in   causes 
numbered  412178  and  412176,    Superior   court,   on  or  about   Decor .-.ber 
11,   1924,   there  is  bo  mention  or  rtftfWN   to  any  of  the  moneys 
and  receipta  of  tne  Svanston  Hotel   being  a  part  of  the  trust 
prooerty;    that  the  alleged  and  nretended  Trustees'  report  of 
December,  1924,    filed  in  easra  numbered  412175  and  412176  are 
likewise  silent  and  make  no  mention  of  the  receipt  of  between 
♦20,000  and  $25,000,  which  was  received  by  the  Trustees  fro?.,  the 
aale  of   the  real   aetata  located  in  gvaneton;"   that  other  property 
belonging  to   the  truat  waa  not  accounted  for   in   those  proceedings; 
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that  cross  co&plainant  Aiae  Levin   is  entitled  to  have  p*id  t©  her 
#B,000  a  year  witn  interest  and  is  entitled  to  priority  of  pay- 
Kent  to  all  el'  the  dales  and  indebtedness,    trustees'   ft*js,    cents, 
commissions  and  other   expenses  paid  and  disbursed;    that  Williams 
aa  trustee  has  likewise  failed  and  neglected  to  sake  payments  to 
Mae  Lewin   from  January  1,   1625,   the  Mm  h«  eoBR.ec  cod  to  act  ur.der 
the  trust   a^ree^ent;    that   thrre   is  no   longer  any  necessity   for   the 
continuance  of  the  trust  est&te  or  of  #illiai&s  as  trustee;    that 
all  the  property  should  ha  forthwith  surrendered  and  delivered  to 
Mae  Levin  and  Pauline  Levin  Villi  two  in   the  proportions  of  four- 
fifths   and  one-fifth  9MB« actively,   or    to   a   competent   person   to  be 
appointed  receiver    tnereof;    that  on  the  hearing  of  Mat   MMNM 
&oe,    •ilf,l?5  and   412176    in   the  Buporlor  court  on  or  about  December 
11,   1924,  what   purported   to  be  a   statement   of  assets  that  had  come 
lnt©   the  possession  of  Oreencbaum  and  the  bank  was  submitted  to   the 
eourt   and  was  a  part  of  the  certificate  of  evidence  filed  in  thfse 
causes  but  was  not  in   truth  and   in  fact  a  statement  of  the  assets 
that    came   into   the  hands  of  the   trustees;    that  while  the    statement 
showed  en  aggregate  of  #451,336,61,   as  a  matter  of  fact  the  state- 
ment made  so  reference  to  moneys  received  flaw  the  operation  of  the 
Svanston  Hotel  Company  from  July  2,  1921,    to   December  11,   1924,   of 
more  than  $540,000,   and  that  no  reference  was  made  to  other  assets; 
that  the  certificate  of  evi dense  is   contradictory  to   the  decree; 
that  there  was  never  any  decree  of  accounting  entered;    the!  the 
alleged  decree  of  accounting  bj   the  trustees  was  ineffectual,    in- 
valid,   contradicted  by  Hat  certificate  of  evidence* ,  net  base*}  upon 
facts,   and  was  contradictory  to   the  evidence   supporting  the   sa&e, 
as  shown  by  the  certificate  of  evidence  attached  to  the   cross  bill, 

The  till  makes  the  bank  and  Green  ifeaurt,    an   trustees 
and   individuals,   and  Weseett,   parties  defendant  thereto  and  demands 
answer  but  not  under  oath;   prays  thav  an  — imttlBf  «ay  be  taken 


•  i.  Tin?  if   ttJf*fl>»l  9 s-  .  Xqrcwt?  m^o  tttitm 

,   Sir*  a  no  1ft  staff** 

t**JC  **I 

m&  *rf* 

»4J   IX* 
h«fi    fllv  -  a  **! 
■  >«»  ftflta 
*#  ^vf*o»i  M#fti*fta 

rUrfS    *rf£    f:  ,»** 

• 

ja  •**  *£Nf  »**v** 

«  ft   «c    .  o  9liilt)|0   rat   b**62f* 

t:  «x*n4f*  t  oa  *ba*  *»*« 

. 

;•*»«&&  iff    B1«HB 

r*a  t«rv  *a»rf# 

>*«   t*  ••**  -IX* 

■  **l  •   •  .     >£*▼ 

t«     ,  M 
.XX>  -..-4  cnr«cf«  mi 

•if* 
-t»fc  «ft .  rfro©»*y  ha*    4«X«^lTiftRi   htm 

■•»»*   eu>  i**:  :KI«o  7*1  «'aw  ton  jiH  T»*wa« 


under  the  rtlr*ec:ttott  if  the   court  of  the   amount   due   cross   coiapl».in?uit8 
froai  the  bank,   Creenehaust  end  w©scott,    and    that   crocs  def endants 
»ay  be  required  to  pay  MM   sums  found  duo  with  Interest;    that  tho 
court   shall   appoint  *a©  Lewin   tmi   the  Chicago  title  &  Trust  Co. 
trustees  tc  demand,   receive  Mt4   tiki  over  all   of  the   balance  of 
the  ROflpy  Ml  property,   assets  and  affects  now  rfflsmlBltWf  In  tha 
hands  ©f  Francis  C.   Williams,   trustee,  belonging;  to   the  trust. 

In  behrtlf  of  thp  hank  «n<!  &re*«©battjs#   it  Is   contended 
that   this  hill   is  in  th<*  BMfiimr  of  a  bill    to   review  tha  decree   en- 
tered on  December  11,  19  &4,    and  It  is  urged  that   the  asms  was 
properly  dismissed  bee-use  it  ^11  not   sot   <ut  tfe©  original  "bill   **nd 
answer  and  the  proooedinfje  thereunder,  iNMMtttt  it  was  filed  without 
leave  ©f  court,  >IWWMllt   it   sought   to  have  reviewed  a  ranawrtfc  ttWMi 
because  it  failed  to   show  diltger.ee  but  aff tJnMat tvely  showed  gross 
neglect  and  delay  on  the  port  of  &ae  i.ewin,   ana.  because,  it,  was 
filsd  after  tha  expiration  of  KM  period   allowed  by  %am  for  the 
filing  of  bills  of  review  or  bills  in  the  nature  of  bills  of  re- 
view. 

If  tho  cross  bill    Is   to  be  regarded   as   a  bill   of  review, 
sach  and  all   ©f  these  points  are  well   taiten.      flfllKJUi  Tr  .fl^ff^H «   *2* 
111.    23©:    JBBlW  Y«    OQ-wtfjty  of  Peor.U,    262  111.    56;    Schaefer  v. 
Wunderle.   164  111.    577;    Cole  v.   Littledale.   164   111.    63:  .      Indeed, 
©roes  complainants  do  not   HMM   tc    the   contrary  but   XMrt—  d  that 
their  bill   is  neither  a  Mil   of  review  nor  s  bill    in   the  nature  of 
a  bill  of  reviw**,  but    contend,   to   quote  the  language  of    ih    Lr  reply 
brief,   ***   that  their   ac.  ended  cross  bill  was  an  original  bill   ask- 
ing an  &cecju»tin^  of  the  trust  estate  fron  the    trustees,      'ihey 
point  out    that   the   so-called   aaosuutin.r  of  ftNMMfef*  11,   19  84,   was 
in  fact  no   accounting.*     If,  however,   the  bill  is  regarded   si*nly 
as   an  attended  cross  bill   for   an   accounting,    cross  co^nlninanta  are 
in  no  better  nesition,    f3r  the  reason  that   It    li   elcwMagy  that  a 
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croaa  bill  «K«t  be  germane  to  the  original  bill  and  neither  the 
original  bill  nor  the  decree  entered  inure in  «re  in  tue  record. 
%M,¥'  Tt   B— t»    39?  *U«    »*1    Qoombs  v.    ftjH,   ^53  ill.    61; 

f!ft  Uplift"  Yt  JHttJMBI  ttlMi  Bfr«   aai  KU.    a2.     aoreover,   it  af- 
firmatively  MM)MflTi  that  the  decree  was  <ent«red  upon  a  bill 
"brought  by   croea  complainant,  *-ae  liWlnj    tlMMI   MM  was  July  repre- 
sented by  couaael,   and   IftUtit   MM  flitOX  entered  upon  her  bill  vrae 
a  consent  decree.      tViffy  presumption  is  in   favor  of  the  prouur;  d- 
inge  vhiah  ^ara  at  tucked,   &nd  la  toe  absence  or"  13m  original  bill 
from  the  record  and  in  via*  of  the  fragmentary  nature  of  thoee 
parts  of  Uie  decree  MfcMM  MM  «&t  up  in  the   areas  bill,   every 
preauaqption  MHMfe  tM  in  favor  of  that  decree.     -Pej^^i  v.  flgftKn 

164  in.  S2&;  emmm  k»  ttamMi  atat^t  i»»  i»  w  eu-  378; 

^eter  faMj  JMfrlg  gja,  la.  BWWtfBb  >W>  ill,  *pp.  is^. 

*h,e  cage   sta&o-d  by  the  otquh  bill   is  wholly  »ithcut 
jaerit,   «nd  the  order  which  euatal&ed  vhe  demurrer  and  motion  to 
dismiss  was  properly   entered  and   is  affirmed. 

AMKUW     , 

iic^urely  and  O'Connor,   JJ. ,   concur. 
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MAC  it*    *nd 

Individually   and   a6  Il^outors  © 
Estate  ©f  Esther  Stern,   Deoea*? 

vs. 

FAYK  A.    im    et   al.,   Defendants. 

JKSKxXS  a.   L2VI   and  EX  CCA  A1>&3U£3EK, 

AopellftntS. 


ttL^aPKHIOi    COURT 

IT  . 


I. A.  6^0 


MR,   FRlSX&XHa   JUSTICE  bAXCRJttT 
BSUXVB&B  riQI  OFIJIOl  ©F  SB  'J. 

Cn  January  31,   1825,   father  2*  tern,    a  resident  ©f  Cook 
county,    Illinois,    died    testate,   leaving   a  last  will    and   testament 
which  was  executed  Toy  her  on  Moveaiber  It,   1923,    and     hicfa  hu»  been 
duly  &dfoitt*d  to  probata  in  the  Probata  court  of  Cook  county.      She 
left  her  surviving  as   heirs  at   law  and  mtK%  of  kin  nar  sons  and 
daughters,   Charles  S.    Stern,  Maurice  S.    Btern,  huby  1.    :>tern,  i'ayc 
A.    Stern,   Benoid  d.    Stern,   Beoca  Alexander   and  Jennie  A.  i.evi.      All 
of  these  children,  with  the  except ies   of  Beeoa  Alexander  and   Jennie 
A,  1st!,   were  unmarried,    and  testatrix  resided  with  IttUMM  umisrried 
children  and  was   eared   for  by  them  prior  to  me*  death,     km,   Alexander 
and  Mrs,  Lewi  lived  qejort   from  their  mother  sjufl  with  titoi*  o*n 
families. 

The  will   disposed  of  an  estate  of  the   approximate  value 
of  wore  than  #125,000.      The   real   estate  was  of   the  value  of  about 
♦  81,600.      The  will   coneiete-5   ef  eleven   paragraph*,    by  some   of  which 
truets  were  created,   and  Maurice  1,    Sxtrn  and   Charles  K«    &trrn  were 
named  as  executors  and  trustees, 

I'his  appeal   is   by  iieeea  AlsxaJidor   and   Jennie  A,   Levi 
from  a  decree   construing    this  last  will    and   t*e»;ai:aent   as   ;ir,\yed   for 
in   an   sua  ended,  bill    filed   by  Charles  a.    und  kauri  c«      .    pkSVB   as 
executors  of   said  will   and   as   individu<*.le.      upon   tfca  filing  of  the 
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bill,   Eeeoa  Alexander   and   Jenni     JU«t1   filed  &  Joint   and   several 
demurrer,  which  was  overruled.      Jennie  Levi    elected   to   stand  by  her 
demurrer  and   an  order  «ae   entered  that   the  amended  bill  be   taken 
as   confessed  by  h»r.     Becca  Alexander  answered   denying  the  equity 
of  the  aw  ended  bill. 

The  cause  was   tried  before   the  chancellor,   who  heard 
evidence  which  was   ir<  part  presented  by  stipulation   a  d  in  part 
given  by  Jiaurice  3.    Stern,  who  was  permitted   to   testify  over  objec- 
tion interposed  in  behalf  of  Becca  Alexander  that  he  was  an  incom- 
petent witness  under   section  2  of  chapter   51  of   the    Xili?  els  he  vised 
statutes* 

The  controversy  in  regard   to   the  will   concerns  the  mean- 

ing  of  the  second   paragraph,   whic ■.   is  as   follows: 

"Second:      All  moneys  that  1  have  in   the   safety  deposit  box 
and  vault   and  all  mortgagee   and  negotiable  instrument*   that   I 
may  die  seised  with  and  possessed  of  tire  to  be  distributed 
as  follows,   to-wit:      I  give,   devise  and  bequeath  unto  aiy   son, 
kaurice  1,    Stern   the   M  of  Ihree  '£  ousand  ($1000*00)   Dollars. 
I   give,   devise  and  bequeath  unto  my  son,  Ruby  I.    stern,   the   sum 
of  Two  Thousand  (#9900*00)   Dollars,   provided,  however,    that  he 
is  not  married  to   a  girl  of  gentile  birth  as   specified  in 
Paragraph    'Fifth,*  Section    *B',  JPage  Two  of  this  instrument. 
All  of  the   balance  of  said  moneys  in   eaid  safety  deposit  box 
and  vault  together  with  all  mert&ages  and  other  negotiable  in- 
struments,  I   give,   devise,   and  bequeath  unto  my  children,   Charles 
H.    Stern,   Fay     A,    Stern,    and   #enold  ri.    Stern,   in   equal   shares, 
share  and   share  alike. 

"This  paragraph  pertain©   to   the   safety  deposit  box  and 
vault   that   is  held  in  the  names  of  Charles  ft*    Stern  and  Benold 
ri.    Stern  and  not   to    the  private  boxes   and  vaults  oi'  said  Charles 

.    Stern  and  Benold  H.    Stern;    this  paragraph  pertains  to  or.ly 
the  money   that   1  have   in   deposit   in  the  name  of  Charles  8* Stem 
and  Benold  II.    Stern,    subject  to  my  order,   and  do«s«s  not  pertain 
to   the  private  accounts  of  said  Charles  I.    Stern  arid  Benold 
Stern;    the  private  boxes   and   vaults   mid   accounts   of  uharlee  1. 
Stern  and  benold  K«    Stern   are  their  own  private  property.1* 

At   the  time  the  will  was  executed  testatrix  had  on  de- 
posit  in  the  Illinois   Xr.*st  i  Savings  hmik  of  Chicago   in   the  names 
of  Charles  a.    stern   and  Benold  ft.    stern  the   sum  of  #21,243.93, 
which  was   deposited   in   a  savings   account.      It  was   in   the  names  of 
Charles  H.    Stern  and  Benold  H.    Stem,  but  was  the  property  of  the 
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testatrix  *nd  subject   to  be  disposed  of  by  Charles  H.   Stern  and 
Benold  \i.    Stem  only  in  accordance  with  the  Instructions  of  the 
testatrix,   although  her  naate  did  not  appear  in  respect   to   this 
aocount  on  the  books  of  the  bank. 

At   the  tine  of  the   execution  of   the  will  the   testa- 
trix had  on   deposit   in   a  safety  deposit  box  at   the   Independence 
Safe  Deposit   Company  #4,30C.      The  box  or  vault   in  which  this 
money  was  placed  was   in   the  names  of  Charles  H.    Stern   and  Benold 
H.    Stern,  but   the  money  was  the  oroperty  of  Ketrxer  Stern,   although 
her  naae  did  not  appear  upon  the  books  of  the  company. 

On  the  date  of  the  execution  of  the  will  testatrix 
did  not  own  any  mortgages  or  negotiable  instruments.     However,    she 
contemplated  investing  th;    whole  or  a  part  of  her  atmy  then  in 
the  bank  in  such  securities,  but   she  did  not,   in  fact,   thereafter 
sake  any  aueh  investment. 

At  th»?  d*»ath  of  tfei  testatrix   th<f  amount  of  her  navings 
account   in   the  bank  h«*d   increased   to   1*30,654.48.      At   that   timo   she 
had  in   the  box  of  the  Independence  Safe  Deposit  Company  14610. 
She  owned  certain  accounts  receive!.*  amounting  to  $565  5.48. 

The  amended  bill   alleged,    as   complainants     ontend   and 
the  eourt  found,  that  it  was  MM   intention  of  the  testatrix,  by 
the  second  paragraph  of  the  will   to  bequeath  the  money  deposited  in 
the   *af*ty  deposit  box  and  »lao   th*  money  d*r»osit*d  for  her  in  the 
bank  in   the  names  of  Charles  K.    and  Berold  H.    Stern,   if  necewrmr 
to  pay   the  legacies  in  full;   but   defendants   contosnd  it  *»$  not   the 
intention  of  the  tesaatrix  as  expressed  in   said  second     paragraph 
to  inelade  the  moneys  which  she  h&d  on  deposit   in  the  "tank.     fere. 
Alexander  and  fcHs,  Leva  contend  that  there  is  no  assbiguity  in  this 
paragraph  of  th«  will    either  patent   or  latent;    that  no  equitable 
right  or   trust  ia  involved,   and   that   the   court  was  therefore 
without   jurisdiction   to   construe   the  will,    citing  Warren  v.   garren. 
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279    111.    217;   Buokner  v.    Carr.   303  111.    387;    fiorlhox«  V.    ^tate 
iMElMBI  ftWJU   W  ili«   181.    anf!  other  oasea  holding  that  a  court 
of  equity  will  not   assume  ,1urisdiction  to   construe   a  will  vhich 
1»  neither  ambiguous  nor  uncertain,  where  there   is  no  equitable 
right  to  be  enforce*?. 

We  do  not   regard  this   eeeond  paragraph  of  the  will 
as   expressing  the   Intention  of  the  testatrix  in   such  aiear    ind 
unequivocal  manner  ae  to  make  a  construction  of  the   same  unnecee- 
aary.      It    la,   of  aourso,    elementary  t   at  a  will   must  be  in  writing 
and  that  oral   evidence   ia  not  admissible  for  the  purpose  of  chang- 
ing it*  provisions;   but    suoh  evidence  is  admissible   for  the  pur- 
pose of  establishing  the  identity  of  property  bequeathed  er  per- 
sons to  w'os  it  is  bequeathed.      It  is  net  admissible   for  the  pur- 
pose of  import ing  into   a  will   an  intention  which  is  not   expressed 
therein,   but  the  surrounding  circumstances  may  be  proved  for  the 
purpose  of  malting  clearer  an  intention  which   is  uncertainly  or 
doubtfully  expressed,      lag*! thaler  v.  Kneel thaler.  196  til.    MO. 

This   second  paragraph  doee  clearly  express  the   inten- 
tion of  the   testatrix  to   give  to  Maurice  *3tem  **3,0GG  and  to  Kuby 
1.    Stern  |J2,0v.;.      If  th*  second  paragraph   is  to  be  construed  as 
covering  only  the  money  in  the  safety  deposit  box,   that  intention 
eannot  be   parried  out  because  there   is  not    enough  p-oney   in   the  box 
to  pay  these  legaoies.      It   |a   true,    as  defendants   contend,    that 
this  faot   alone  will    not    control,    If  the  |— flUmge  of  the  Will   is 
such  as  to  make  it  impossible  to   iatmr  such  an  intention.   K«tt- 
theloas,   this  Is  a  jit  jliWWtWHH  whien  may  properly  bo  considered 
in  determining  (as  we  are  here  required  to   determine)    the  identity 
of  th«  funds  to   ~hich  tie    -jaragraph  refers. 

The  firat   clause  of   thia   second  paragraph  purports   to 
dispose  of   all  moneys  whioh  tne   testatrix  has    in   the  safety  depoait 
box  and  vault   and  "all  aortg»,jes   and  negotiable   instruments*  of 
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which  she  may  die  possessed.      She  owned  no  Ha©rvt(?ige«  or  negotiable 
instruments  ©f  any  kind   either  when  she  if.ade  h«r  will  or  when  she 
died,   ?*nd    there  le  not    »uffioi*nt  money  in    the  bo*  to  pay   th$*o 
legacies,     nowever,   If  she  had  said  nothing  more,   it  would  have 
been  impossible,  without  inserting  other  word*  into  h#r  will 
(*hich  we  tuay  not   do)    to   ascertain  ih«rel'ro<?    that   she  Intended  to 
bequeath  anything  other   than  the  property  which  was  in  the  box. 

liowover,    testatrix  has  used  Qth<sr  words.      She  under* 
takes  in   the  latter  part  of  the  paragraph  to   s40rt*«t&Sj*l*  explain 
just  where  the  property  bequeathed   is  located.      She   says  that  the 
paragraph  "pertains*   to  the  safety  deposit  box  and  vault  held  in 
the  names  of  Charles  K«    and  Behold  K«   Stern.      She  adds  that  it 
does  not  pertain  to   private  boxes  and  vaults  of   said  Charles  and 
Conoid,      this  discloses  only  fc«S  intention  to  identify  the  property 
bequeathed   so  definitely  that   it  might  not  be  confused  with  the 
property  of  her  sons,   whioh,  of  g^urie,   she  would  have  no  ri^ht 
to  dispose  of  by  her  will. 

She  next   undertake   to   state   a  i'ui  thor  ident:  float  ion 
of  the  property  covered  by  the  paragraph.      Mm   auys:      *3fe3J  para- 
graph pertains  to  only  the  money   that  X  have  in  deposit  in  the 
name  of  Charles  u.    Jtarn  and  Benold  ii.   alter?. ,    subject   to  jay  order," 
then  adds  another  clause  stating  that  the  paragraph  docs  not  pertain 
to   the  private  account  a  of  ii&r   sons,    as  those  were   iueir  own  pri- 
vate property.     By  the  language  used   in   these  cl^uaes   ahe  does  not 
litait   the  ^oney  that   &Lo  a&s   M  deposit   in   the  name  of  Uh&ries  K« 
and  Eenold  H.    Stern  te    that  which  w«s   in  Dm   safety  deposit  box. 
She  uses  words  bro&d  enough  to   cover  both   the  money  on  deposit   in 
the  box  and   the  money  on  deposit   in   the  bank.      The  language  Is 
positive.      It   covers   the  money  in  both   places  and  identifies  it 
as   pertaining   to   the  legacies  named   in   the   paragraph. 

Such  is   the  neceesary  implication  ffftsi   the  language 
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used  by  the  testatrix.  It  very  distinctly  describee  the  property 
which  she  d©ft«  not  undertake  to  devise,  and  the  r.oney  in  the  hnnh 
is  not   included  In  either  MM  of  these  negative   » tat  events. 

This  construction  eonforns  to   the  clearly  expressed 
Intention  of  the   testatrix  to  give  to   the  two   children  named  the 
susas  specified  In  the  paragraph;   and   the  whole  purpose  of  constru- 
ing a  will  i»  to  determine   and  carry  out,   if  possible,   the  in- 
tention of  the  testatrix  or   testator, 

Moreover,   this  construction  gives  a  reasonable  mean- 
ing to  a  clause  of  this  paragraph  which  would  otherwise  have  no 
meaning  at  all,    and  conforms  to   the  rule  that   every  word  or  phrase 
of  a  ^ill  should  he  ^iven  affect  if  it  is  possible   to  do  so  with- 
out defeating  the  general   intention  expressed,       IftMBttttiJL ff-Mlfl, , 8 Ml L 
v.  Marshall  if  1  eld  IV. .    297  111.    379;  MeClure  v.  MpClura.   310  111, 
271.      This  construction   is  not   inconsistent  with  the  intention  of 
the  testatrix  as  expressed  in  the  whole  will   and  oIko   conforms  to 
the  well   settled  rule   that  as  between   two  inconsistent   clauses  in 
a  paragraph  of  a  will,   the  later    clause  prevails  unless  inconsis- 
tent with  the  general   intention.     ftjlMWI  v*  i«  eleven.   331  111,237. 

Moreover,   this  construction  stay  be  sustained  upon   the 
theory  that  this  reeital   in   th  se  clauses  of  the  paragraph  as&ounts 
to   a  devise  by   implication.     Hunt  v.  .Swans.   134   111.    496;   Lander  v. 
Lander.    217  111.    289;   4oble  v.  , 'Upton.    219    111.   132;   Merchants  Loan 
|  Trust  Co.   v.    Patterson..  30  a  111.    519. 

tfe  think  the  bill  was  properly  fil«d  upon  the  theory 
that  there  was  a  latent  ambiguity  which  ia   the  interest  of  executors, 
trustees  and  legatees  it  was  nesessary  for  the   court  to   construe; 
that  Maurice  S.    Stern  was  a  competent  witness,  notwithstanding  sec- 
tion 2  of  chapter  51  of   the  Illinois  Kevised  Statutes,   because   the 
controversy  concerned  only  the  distribution  of  the    estate  between 
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the  heiro  and  l^gatcme  of  Dm  twetatrix,   of  which  th*  wltnane  ^ai 
one,    an--*  baeauee  hi»   testimony  did  not   in    any  way  t*ni   to  reluct 
or  lnpalr  the   <>at»t«.     Mueller  v.  Rebhan.  94  111.   14 J?;   I»urcnoe  ▼. 
Laurence.   164    111.    |#V|   Bogart  v.   Bra^toj.    551    111.   160, 

It  was  therefore  JUftpif  for  th«  court  to  allow 
solicitors'   feen  to   eosnplairmnts,   and  the   sum  ©f  $750  which  was 
allowed  it  I5©t,   in   sjsjP  opinion,  unreasonable. 

There  boing  no   reTersitle  error  in  the  record,  the 
decree  is  affirmed. 

AFWHWH). 

ItcSurely  and  O'Connor,    |f#l    concur. 
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SUPERIOR  &LKC1KIC  SUPPLY  CO., 
a  Corporation, 

Appellant, 

V«.  A 


JOU&   B.    SULLIVAN,   Doing  Business 
as  Michigan  JSleotrie  0o» , 

Appellee. 


I 


A    WiQM  MUJpfilPAT.    COUR1 
ICAOO. 


9I.A.  6*0 


NH.   fRXSX&riKi   JUS  kYCHETT 

DELIVERED  THE  OPIJ&IO*   OF  001   Mttt, 

The  record   in  this  case  discloses   that  on  Deoes-.ber  16, 
1929,    the   Superior  Electric  Supoly   Co.,   a   corporation,    oonfassed 
a  Judgment   against  John  £>•   ilullivan,   doin&  business  as  Michigan 
Electric  Co.,   for  $1357.  SO;    that  on  December  23,  1939,  a  writ  of 
execution   issued  to  the  bailiff  of  the  kunitnpal  court  and  was  re- 
turn *d  unsatisfied;    that  on  December   27,    MMsff    the  jus^aent   creditor 
caused  an  affidavit   for  garnishment  to  be  filed  and  a  summons  issued 
against  John  Peicara,   as  garnishee;    that   this  writ  was  returned  as 
served  on  John  Pekara  on  December  33th  "by  delivering  ft  copy  thereof 
together  with  ft  copy  of  written  Intsrrogat cries  fll«4  in   said  suit 
to  him,  and  at  the  same  time  informing  hiti  of  the  contents  thereof;" 
that  no   answer  or  appearance  *rae   filed  in  behalf  of  said  Pekara; 
that  on  January  14,   1930,   his  default  was   entered  and   a  conditional 
Judgment  was   entered   against  him  for  #1357. 30,    and   that   it  was  or- 
dered   that   a  writ  of   spire,   fapias   issue;    that   eaid  writ  of   g.qijT.e. 
faolaj  issued  on  January  16,   19 3u,   said  was  returned  by   ths  bailiff; 
that  he  served  the   same  on   said   John  Pekara  by  delivering  a  copy 
thereof  to  him   and  at   the   same  time   informing  him  of  the   contents 
thereof,  in  the  city  of  Chicago,   January  17,  1930;    that   said  writ 
•**  JssVH   QMi M  was  returnable  on  January   27,   1930;    that  Pekara  did 
not  app*ar  in  response  to   said  writ;    that  on  action  of  plaintiff 
judgment  by  default  was   entered   against  him  for  want   of  an  appear- 
ance and  the  conditional  judgment  was  confirmed  and  made  final   as 
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of   January  14,   1930;    that  an  execution  issued  against  Pekara  on 
February  IS,  1930,   and  was  returned  *bo  property  found  and  no  part 
satisfied*  on  February  28th  thereafter;    that  on  iaroh   I,   1930,   an 
aff iAarit  for  garni  sisaont  based  on  this  judgment  against  Pekara  waa 
filed  naming  the  Sis  ton  Btate  Bank,  a  corporation,   aa  garni ahoo; 
that  summons  issued   against   said  bank  and  waa  returned  ao  served  on 
Mar  eh  3rd;   that  on  Aiaroh  19  th  Pekara  ft  lad  his  petition  to  vacate 
and   set   aside   the  judgment  again  at  him  theretofore  entered,   and    that 
the   court  on  karch  22nd   oxtered  an  order   setting  aside  and  vacating 
aaid  order, 

So  reverse   that  order  this  appeal  has  been  perfected 
by  the  judgment   creditor,   Superior  Electric  in -'ply  Company, 

At  the  jsotion  to  set  aside  this  judgment  was  made  mors 
than  thirty  days  after  the   entry  of  the  Jlflfumt ;    the  appeal  in- 
volves a  construction  of  seotlen   21  of  chapter  409   of  the  Municipal 
Court  act,   s*nd   it  is   contended  on   the   authority  of  iiMjlSliSM-Jt* 
Bar  don,  ski.  144   111.   2M ,   and  American  Surety  Go.  vf   jfoias.   214 
111,   App.   463,   that  the   court  erred  in  vacating  the  jud^ent. 

that   section,   in  substance,  provides  that  orders  and 
decrees  of  the  Municipal   court  a  ay  be  vacated   and  modified   to  the 
same  extent   as  a  JNfijpsTlt  order  or  decree  of  a  circuit   court  during 
the  term  at  which  the  same  was  returned,   provided  the  motion  ia 
entered  thirty  days  after  the  entry  of  the  judgment ,  order  or 
decree,   but   if  no  motion  to  vacate  or  set  aside  has  been  made 
within  thirty  days  after   the   entry  of  the  $Wi0Um%t   order  or  decree 
the   same  shall  not  be  vacated,   set   aside  or  modified  except   upon 
appeal  or  writ  of  error,  or  by  a  bill  in  equity,   or  by  a  petition 
to  the  municipal   court   setting   forth  grounds  which  would  be  suf- 
ficient  to   eause   the   MM   to  be  vacated,    set  aside  or  modified  by 
a  bill   in  equity;   but    tiiut    errors  in   fact   in  the  proceedings,   which 
might  have  been  corrected  at  NMM  as*  by   the  writ  of  error  cprsflf 
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nobis  may  be  corrected  by  Motion,  or  that  tho  judgment  way  bo  set 
aside   in   tarn  manner   provided  by  U«  Tor   similar   oases   in   tho 
circuit   court. 

Xt   io  apparent    that   the  question   to  be  decided  hero 
is  whether   tho  c>«*tition   filed  by  tho  jud^ont  garnishee  debtor 
Pekare  oots  forth  facts  which  would  justify  a  court  of  equity  in 
granting  a  now  trial. 

The  petition  sets  up  that  service  of  the  garnishment 
summons  was  made  by  the  bailiff  by  leaving  a   copy  Of  tho   suctions  at 
tho  office  of  the  petitioner  during  hi*  absence;    that  petitioner 
believed  rach  service  to  be  in sufficient   and  took  no   action  thereon; 
that  the  apt, re.,  facias  *ae  issued   and   served  on  the  petitioner,   re- 
turnable on  or   about  January  27,  1930;    that  petitioner  appeared  in 
court  on  that  date  and  was  there  at,    the  opting  of  court   but  did 
not  hoax  the  ease  called;    that  upon   inquiring  of  th<?  dark  regard- 
ing the  coca  he  was  inferred  that   it  was  continued  but  was  not  In- 
formed as  to   the  date;    that  he  anderstood   that  he  would,  be  served 
with  notice  of  further  proceedings;    that  petitioner  received  no 
notiso  and  had  no  knowledge   that   the  hearing  was   set   for   February 
4,   1930;    that  on  that  date  fii;al  Judgment  HI   entered  &go.inet  him 
as  garnishee  by  default,    and   that    execution  issued  under  said  fttfts* 
ment  ^as  never  served  upon  him,    though  plaintiff  knew  shere  hi 
could  bo  found  in  Chicago;    that  petitioner  had  nc  kne*rlc3ge  of 
the   entry  of  the  order  of  February  4,   19  3(,   making  the  conditional 
Judgment   final,  until   about  &areh  6th  or   ?th,  19  30,  wfeeji  he  was 
informed  by  the  llston  State  Bank   that  the  money  he  had   on  deposit 
in   said  bank  had  been   ti*»d   up  by  garni si-aaent  proceedings;    that   at 
the  time  of  the  service  of  the  garnishment   summons  petitioner  was 
not  indebted  to  defendant  Sullivan  and  was  not  indebted   to  him  at 
any  time  during  the  proceeding**;    that  he  had  no  cion  ays  or   property 
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in  hi*  posseesion  or   control  Etlf  gf  j  to   said  Sullivan,    nn^  that 
when  petitioner   appeared   in   court  on  January  27,   1989,  h«  vai  r  -ady 
to  make  proof  of  the  fact   that  he  was  not  indebted   to  Sullivan   and 
that  h«  had  no  mcoeyei  or  property  of  any  kind  or  nature  oving  to 
or  belonging  to  Sullivan  a     that   tine;    "that  n*   is  now  ready  and 
willing  to   show  and  prove   that  he  was  not  at  the  tiise  of  the 
garnishment   suiason*  or  at   any   time   thereafter"    indebted  to  the 
Judgment  debtor  Sullivan,   an;?   fcnat  Judgasnt   enould  not  have  been 
rendered  agsinst  petitioner;    that  upon   receiving  information  from 
the  31«ten     tat*  Bank  that  his  account  h&d   bean  garnlsheed,  he  in- 
m*diately  called  at   the  office  of  plaintiff  arid   inforwed  it  that 
he  wa*  not   indebted    to   Sullivan,    sh«reupon  h»  w»p   advised  by  one  of 
the  agent*  of  plaintiff  tc   take  the  matter  up  with  ite  attorney; 
that  he  called  at  the  office  of  th©  attorney  mi&  informed  him  of 
the  facte;    that  petitioner  was  n&rer  aerved  with  an  execution;    that 
he  has  title  to  real   estate  in  Chicago;    shat  the  judgment  is  a  lien 
ther«"on  t  but  that  no   effort  wae  made  by  plaintiff  to   serve  petitioner 
with  the  execution  or  to   collect   the   samt?  out  of  and   froie  the  property 
owned  by  and  in   the  possession  of  petitioner, 

Def  ei  dent  garnishee  relies  on  apt  tec 'jail  v.  klmbark 
State  Bank.  820  111.  Arp.  473,  and  |jM|  v.  Ialon,o.  248  XU.App. 
90. 

Th'?  rule   is   that  a  defendant  wn©    seeiis  the  aid  of  a 
court  of  equity  to   the   end  that  a  judgment  may  be  set  aside     and  a 
new  trial  granted,  must   sho^   that  he  has  used  reasonable  diligence, 
that  he  wa*  not  negligent  in  permitting  the  judgment  to  be-   mitered, 
and  that  he  has  a  good  defense  upon  the  merits.      If  we  assume  that 
the  petition  here  submitted   shore  a  good  defer.ae,    it   is  nevertheless 
defective   in   that   it   *o<»8  not  allege  facts  tending  to    Bhow  either 
reasonable   diligence  or  a  want  of  negligence.      On  the   contrary  it 
affirmatively  shows  a  lack  of  diligence  and  grose  negligence.      Th* 
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caae   is    easily  diatingalehable   la   this   resyeet   fre»   Ixsl   t. 
lalongo.    euora.  on  which  th«  garnish**  rtltw 

li    court    therefore    erred   In    eettin*  aside    the 
Jud^aeat,    and    the   order  will   be   reversed   «ni   the  cause  renandeg 
with  directions   to   eet   aside   tne   order   appealed   iroa   and  te   enter 
an   order  denying   the  action   to   eet   aside   the   judgment. 

Aai>  A£uA»KiI>  Vlld  DlitRCVlUCS. 


*c3urely  and  C  •Conner,    JJ. ,    concur. 
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case  is   easily  distinguishable   la   this   r*a>ect   frou   Iffii   v. 
Ialon«o.    eupra.  oft  which  th«  garni sho*  rslles. 

The   court   therefore   erred  in   astti.nfc  aside    the 
Jud«£a*At,    and   the   order  will   be   reversed   an  i   the   cause  rauandsd 
with  directions   to   set   aside  the  order  appealed   lrom  and  to   «nt«r 
an  order  denying  the  notion  to  set  aside  the  judgment. 

KxvxotaRD  ami  Kouaaam  vim  raftum. 

kcSurely  and  O'Connor,    JJ,,    concur. 
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Individually  *nd  am   Trustee, 
Appellee* 

J  I   .  riVIWK  and  SLLi  y. 

|  tllSUStS* 


259  I.A.  640 


.. 
<n  I  at  oh  27,   Lfttfi    c  v  -rxt  tottfe  f  Uto   a  bill  to 

foreclose  a   truet  deed   executed   b>  -nts,  cicbard  ft«   livine 

and   Kiln  ?.  Divine,   t;i»  wife,   en  Uove&ber  M#   1    It*    thereby  ccntey- 
tng  certain  reel   estate  %n   secure   thf    |fl   MMft  of    the.vr   cote  for   the 
principal   swoUMt   of  |t906  with  interest.     The  bill   alleged  default 
of  defendants*   that  Robert  L.  Perry  fcari    the  RoysUL  £u-  (••> 

Association  claimed  an   interest    in   >.  tot  a 

foreclosure  of    the   truet   deed. 

The  hivinea  sMPMHTpfti  •      T»he  fraudulent  e-le  by 

OOKplnlncnt  of   certain   collateral  helc   fey    itj    that  fr^uculent   re:- 
resentafcions  were  ar-.de  by  complainant  aa   ta   tlM   sjRvtttf   actually  #Ut 
upon   the    Indebtedness  evidenced  by  the   i'.otej   th-t   fcM  asase  was  ob- 
tained by  means  of    intimidation  and   sppreaoionj    tb  rl«f  ^* 
Kraft  mm  a  guarantor  of  the  pay—l   of  the   la*«fet#tfn*mp   to   MAUN 
which  the  note  r.wi   trust  deed   of   (ttftnilfin  *ere  executed!  Mi   I 
Kraft  was  liable  for  Mi   of  I  ered    to   pay   the    U               ;.ea»  but    ski 
CQ&islainsunts  through  fraud   M             I    <;ence  ted  fala#4   ^a^  MffcMNl   ts 
collect  the   UstAtMMM  or  Is  Mkt  M*ft  s  party  to   the 

su  i  t  I 

These   eitltirfM   tf    fr  I  ?t-si?i.oa  are  nullified    in 

amended  crofs  bill  flloi  by  defendants,  >*hieh  It*  I  Mrt  answered, 
denymg  the  »jiterial   allegations  tnereof   in  detail. 

The   sauee  sao  put  at    iesue  sue   rei'ei're  .  .   r, 
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who  took  the  tfltttttt   and   re.. .or  ted    in  f«tMf   of  MM  Rt«        bj  op- 

tions by  dsf MMtttll  Witt  overruled,    strut   the  cause  ttt  heard  toy  a 
chancellor  lytt  these  tlJttilMMi    *hich  by   order   stood  as  exce  - 

tions.     the   chMUoeller   ovsrruler    the    MMtptlons  /:•,;,■       .-•roved    \he 
report  of  the  ia-..ster  and   t  decree  MM  entered  AMM&tsing  the  crops 
hills  for  want  of   equity  and    directing  tae  foreclosure  a»  prayed   toy 
ooBiplffiia.ttnt.     this  decree   la  eh  ;  "u,v    kMi  &p9»a&« 

The  several  contention*  Hftftt    It  MtiM&f  of  defendant 
require  t  str-.tc»i«nt  fef   the  Material  fivgte,   ^•■i.en  my  be   srusumrised 
as  follows* 

Kiehnrd  lirlrw  .mad  tfjuttll  Ktigtti    eo par  triers  t  were 
indebted   to   complainant   sank,   in  the   MBS  of  |&»tY&il   upon   three 
pruHsisoory   juu-uaest  notes,  which  were   signed   by  the   partnership 
and  toy  the    individual   partners*     Hstgtt  fciMl  BtttMtft  &t«  l'.*£l»     nd 
ee&plainant  was  appointed  the  administrator  of  his   estate*     9t 
April  1,   It&sf    MMjP&ftiMftMl  crusted  JtdpBilWtl  to  to*?  entered  eh   the 
notes  r.gainet  divine  as  the  surviving  partatt  in    ,        ■■  .-  of 
tl4,34i>.S?.     An  execution  ItMWt   MMI   MM  returned   "fll  .property 
found.**     Certain  capital  l&ttt   of  the   IttHTWItHl  Hwflial  ■■.■\y  had 

toeen  deposited   as  security  ftz   Ikttt  notes,    MM    the  tMMI  .-id,   as 

the   bank  claimed,   for   :?3S  ■    . 

Clarence  f«  Kraft  ws  one  of  a  tMrttT  t£   tfeJMf  credi- 
tors of  the   partnership  MM  held  notes  ttytttttlttg  .an  ifgttfttf 
intj.etotedtjesf.-.  of  519, ■'  -  -  .     These   creditors  sni    .^ivl.r..e  tpttad    I 
tlations  «ith  flMMl»1wmil   with  reference  tc   Use  siltgt&lc  a© 

a  result   of   several   ocnf&rences  an  November  24,   1S»2&*    two    contracts 
In  writing  were  Bade*     One  of   these  attt  between  the  .riv:nc* 
Kraft*      it   reciter   the  note  obligations  a;'    ;         .  •    .  ttfftfeif 
provided   ihnt  divine  and  Kraft  ttuM   cause  a  corporation  to  toe 
organised,   to  which   the  assets  of   the   partnership  should   toe  tra* 
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fnrred,   *  nc    that   s«i  nation   should  as suae  the    indebtedness 

of  the   partnership  HMl    latflMrlff1  .  Ir'ot    MM    UM   tatal*  of  Kedges 
from  partnership  liabilities.      Co*;plr  ■.  in- at »   as  sdteinistrator  of 
the  estate  of   h'edgee,  approved   this*   contract    subject   k*    the  ap- 
proval  of   th«     rebate   court* 

The   ether  contract  -*as  .  nde  aetween  eoaplainant*   the 
Liviree   sjM      raft.      It    recited    the    inv';;euted.n*a»  htic.   by  aailllata 
r&nt»    the   sale   of  collateral  for   iStOOg    v,hiwi   the   parties  approved, 
and    provided    that  Divine    ■  vg$,   ise  a   corporation 

speedily*    that   this  corporation  isuulci  execute  a  note  for   Mm 
astount  due  foaa  the  tapes  tnerahipf   lass  &  fgaait  of  |§4        on  ac- 
count  of    the   collateral  v.hl  «h  Mat  been  sold  |   tha.s  Kraft   ahouit 
guarantee   the   note  of   fclM  *s,tioa*    |*g&«  rivine  unci  hit   *ife 

would  execute  a  eiort^age  of  MM  premises*!  described  La  ".he  bill  Mi 
aeeure  the  payment  of  thia  note*  MM  tiMUt  u  *on  WM  perform -nee  of 
thaae  thinga,  prior  to  fsMMMTjp  1,  1923,  taaaj&aiaaMi  woult.  release 
ita  juegmcue   claim* 

On   the   8?uae  day  this   agree»cnt  waa  entered    ia%*« 

namely,  Hovensoer  24,    |1  tftf    MM   I  Mriaaa  executed    I  I  seory 

note  fur  the  principal   sxm  o:  ,   &«a  o;;  or  before   Mart*  years 

after  date,  to   ths  orrer  of    theKselvea  and   by  llMM  taNtaffattfi   «ith 

interest   at   the   rate   of   six  per   cent    BtV   MBMMi     Mi   oeliv  :red    saae 

to  ooaiplr-inant  together  with  the  trust  ce«?da  securing   the   aaae,   to 

be  held  by  cojaol&inant  as  aectxrity  for   the    indebtedness  of   the 

eorporat  ion  known  as  the   Hedges  *  livvne  SUM  CMajMWf   in  the  tsroae 

amount ,   evidenced  by  the   principal  note  of   said   car  oration.       n 

the  bsek  of  sales   corporation  note  appears  the  fallaviOg  enttoraamentJ 

Waiving  demand,  notice  I  -test,    I   guarantee  ya/Xa I  of  the 

within  note  at  Maturity.      6«      .      raft." 

The  corporation  having  been  organised,   '-'i  shard  iivme 
was  jfiftda   secretary  and  aanaicer  and  Kraft   president,   and   the  judg- 
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went  held,  toy  •MWlatSMttt  *a»  duly  rele:aaer. 

i  April  as,  IttSi  all  if  UN  mmiiiii  s&pii«i  «t«ck  of 

this   corporation  was   acid    to    -me  ^olC'enbera:.      sieh&rd.  livifle   con- 
tinued to    uyvl  tile  corporation  until  July,  I  -en   the  plnnt 
turned  clown  rnd   UMI  business  ceased   to  function. 

The  indetot ed^ees  represented   by  MM  HUHM   of  fcneeoor- 
poration  guaranteed   by  Kraft   ha*  not    been  paid,   *  ru:    the  cutter 
finds  thai   there   ||  due   or*  fcfet   asuse   priueii>al   fettti    interest   aasount- 
lng  to  $li»739*20« 

The  foregoing  Bummfery  of  facte  &a  found   h,    tfcg  Muittif 
are  not    in  e'ta^ute,  nor    indued  it  i*Cf»*iaMn  ...,ecif loally 

thafi  any  pr4rtlcult:.r  f Inline  «»f  facts  by    ■  ...■.-■tor,    a*  red 

by  the  iliHHlHniFj    is  t&ttast  !fef  manifest,   prfponr .  errr. et    ft!    llM 
evicence. 

It   ie»  however,   contended   on  seV*if  &f  filfiftJldaata 
that  they  ftff  only  secondarily  il.^ble  on  the  note,  ami    they   la- 
eiet  that  Kraft  offered   to  00?  the  s«a»e  ml    Hurt   eo>*p  :  im>.nt   refused 
to  accept  payment,   Ml    that   they  are  thereby  ilws    -    •        fi»B  lia- 
bility.     Cases  UPt  cited   to   the  le&al  pro  post  t  ion,    tfJt&Cfe   ii  wiXl 
he  unnecessary   to   dieeu«®   aince    fcfcbl    nuiteS1  toy   his   sixtyf  n*8t 
finding  held* 

"So  offer  HMI  ever  ss-jde   be   the   teaq  at  by  the  ©aid 

Clarence  -'.  Kraft  or  anyone  alee  to    j>ay   the   i»«id  note  .' /sa 

4  CiTine  ! ine  Co.   for  |3,7      . 

Although  defe.--  snta*   as  already   at*t#4a   4a   not  under- 
take  to   ehw   that,   this  finding  ie  asanifeMtly  agaJjaftt  the   avie'tBtf i 
they  hare   in  their  argument  assumed   that   the   sv^enee   shows   that 
there  0*f  an  offer    u  pay  the  aote,  liktti  rat  not   MNHl  ■  thi 

record  does  not  sustain  tnia  assumption.      It   -  IfMtli  .  ■ 
plainimt  brought  a  euit  at  law  against  Kraft  on  his  guaranty  t  and 
that  Kraft  filed  a  plea  in  which  he   stettAl 


1*9    iiS-ifS^^l'Jiloo 
to   3fr.  9   *o«s*»o  Ml 

"** 

.....-.■■ 

- 

.  ■  rut 

(OH    3*ui} 

1*0    ft  i     . 


■ 


■ 


■ 
•4*4 


•"**   "that  he   has  repeatedly  offered   to  pay  the  amount   of  the  note 
of  the  Hedges  &  divine  lift*  Company  if  the   plaintiff  would  de- 
liver to  htm  the  note  wjad  real  estate  mortgage  for  Kighty-seven 
hundred  (37     )   I/oll&ra  signed   by  the  said  Richard  X**   hnC   2.11a 
Divine,   covering    -he   . -roper  ty  above  described,™   etc. 

The  tMVtt  of   cornel?.. ia&nt   specif  ic  lly  denies  that 

Kraft  had  offered  to  pay  the  note 

*»#  ••unless  said  note  and   trust  deed,  executed  toy  Blohard  I  . 
Divine  end  wife  should  toe  transferred*    to  Kraft  «.m;   that  said 
Mvine  find   wife  have  refused   to  }ftff|.it   complainant  to  accept 

any  payment  of  said   corporation  notes  from  Kraft  &nd   thereupon 
transfer  said  trust  deed  to  Kraft** 

A  mVltWl tiJltj1  similar   iftnlmiWHl    -as  made  upon  the 
trial  of  the  ease  toy  the  solicitor  for  co-jBplisun*nt.     The  plea 
filed    in  a  law  ouit  between  different  parties  was  net  competent 
evidence  on  this  point  against  complainant*     Sanl, |gjgg  B t »£,.«„ jQ'f 
Chicago  v«  Jollet  Pioneer  stsae  Co-»,  lot  HI*  App*  §83.     At  most, 
all  this  evidence  tends  only  to  shew  a  conditional  offer  on  the 
part  of  liraft  to  pay,  which  there  was  no  obligation  on  the  part 
of  complainant  to??,nk  to  accept*     it   is  therefore  unnecessary  to 
discuss  the  numerous  cases  cited   to   the  proposition  of  law  for 
which  defendant   contends* 

The  further  contention  of  defendants  that   the  fore* 
closure  cannot  be  rc-..inoained  because  of  fraud    in  connection  *ith 
the  execution  of  the  note   and   trust  deed,    is  even  lees  meritorious. 
It    is  urged,    contrary   If   the  f .ndinr  of   the  master  and    the  chancel- 
lor,   that  the  bank  falsely  represented  that  upon  h  sale  of  the  stock 
of  the   '.'tevtnson-Benko  Germany,  v?hich  eoaplai.n«n-.    held  ml   collateral, 
it  had  realised  only   |M      *     While   it    is  true  that   complainant 
represented,   there  toeing  no  other  bids,    tfeml    it  hro  purchased   this 
collateral  for  that  amount,   the  imcontr  dieted   evidence   ».<e*.  a   that 
the  sale  was   in  fact  disregarded  at   the   time   the   settlement  <sas 
made  and  defendants  were  credited  with  $»6uo  on  account  of   this 
stock,  which  was  tsoo  more  than  was  finally  obtained  by  implil.M 
ant  when  the  stock  sas  sold  to   |  tfeltm  party*     this  indicates,  not 
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fraud*  but  rather  liberal  treatment. 

Complaint  is  made  tnat  the  bank  refused  pe»rt,if;slon  to 
Divine  to  sell  the  Aurora  plnnt  of  the  dissolved  partnership. 
There  is  some  evidence  by  defendant,  Hicnard  Divine,  to  that  ef- 
fect, but  it  is  denied,  r-.nd  the  Bister  properly  found  (and  the 
chancellor  approved  the  finding)  that  the  contention  was  not  sus- 
tained by  the  evidence.  At  any  rate,  bed  all  thie  been  true, 
oomplsin-.nt  was  only  insisting  on  ite  legal  rights,  and  there  is 
nothing  in  the  evidence  to  indicate  that  it  acted  oppressively  or 
arbitrarily. 

It  is  next  contended  that  as  the  note  tf  the  Hedges  * 
JDivine  Zinc  Company  was  not,  so  far  as  the  ev*r'ence  disclosed, 
presented  for  payment,  defendants  were  discharged  from  liability* 
In  this  respect  it  is  apparent  that  defendants  have  misapprehended 
the  law  applicable.  Kraft  is  a  guarantor  on  the  note  of  the  cor- 
poration, not  an  endorser!  moreover,  his  guaranty  waived  demand 
and  notice.  Defendants  are  no%   parties  to  the  note  of  the  cor- 
poration at  all*  Their  own  note  &n4   trust  deed  were  delivered  as 
collateral  security  for  the  payment  of  that  note,  but  we  are  not 
aware  of  any  rule  of  law  by  which  their  liability  eoule  be  made 
contingent  upon  presentment,  deesand  or  notice.  The  legal  liabili- 
ty of  defendants  is  that  of  surety  for  the  payment  oi  the  note  of 
the  corporation,  and  a  demand  on  the  principal  is  not,  as  we 
understand  it,  necessary  to  establish  the  liability  of  a  surety. 
87  Cyc,  1542 1  32  Cyc,  100.   For  the  same  reason  notice  by  com- 
plainant to  defendants  that  the  cor; oration  note  &*&   not  been  paid 
was  unnecessary.   SO  0.  J,  17  . 

Sven  lees  meritorious  is  the  contention  that  the  note 
and  trust  deed  were  given  without  consideration,  to  aay  rothing 
of  other  considerations,  the  satisfaction  of  the  judgment  w? ich  had 
already  been  obtained  again-t  Divine  on  the  wartnerehip  in^ehtednee 
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a  present  and   ample  consideration.     £©r   its  there  even  tM  sem- 
blance of  laertt   to   fclM   further  contention  of  defendants  that  by 
suing  &raft  on  nis  pb ra/ity  complainant  1*4  Bi&de  an  election  of 
HMMiltt  which  preclude*   it   from  maintaining  this  suit*     That  rule 
is  not  applicable,   since   the   remedies  by  mil   at  ls»w  on  the  fuaranty 
end  by  cult   in  equity  to  forealost  the  trust  deeds  are  net   at  all 
inconsistent.     Sticr  v.  Unrms#  154  111*  476 j  JMJMWI  T*   *adu  stria}, 
Board ,   280   111*  $S6» 

In  soaewhat  obscure  language  defers-  ante   invoke  the 
principle   that  equity  will   x»  a  viable,    suit   investigate  MMl  determine 
all  tiueettona   incidental   to  the  determination  ft   the  Mail   contro- 
versy    nd  will  grant  all  the  relief  neceaaary  to   the  accomplish- 
Kent  of   the  Rain  object  of  the  bill*      Apparently,    the   thought   in 
that  the  equities  as  between  Kraft  and  defendants  should   hare 
been  settled    in  thia  suit*     fhc  issues  as  bet-ween  Kraft  and   the 
Divines,  hov--ev«r»   are  net  jgeritane  to  the   tfflWtn  made  by  the  bill 
to  foreclose*     Pgfcj     v»  downing,  9"    HI*  App.   M  fisst&l&JBiJ&HMP 
dorff  Co«   w»  ftallcway,   95    111.   App.   gCf  I^iJRj^oor_x*-^Sli,JLi»   20;:   iJ-^* 
555  j  .jya-tj^.?JfiP-,  .T.«, .RP.?J*ikS£Ji l&u,ftK  £<*  *  *   231    *li»   :  ••  «      A8  a  ms.fcter  of 
faet,  however,  notwithstanding  complainant'  e  objection,   the  evi- 
dence was  heard   on  the  cross  bills,   nnd  there  was  &  finding  that 
the  allegations  thereof  had  not  been  sustained.     Moreover,   Kraft 
would  net  have  been  a  proper  party  to   the  bill*     BsjMJLJfa ..  iMftttK* 

22  ui.  A^p.  i?c. 

The  only  point  made  tiwi  has  the  aeiablar.ee  of  sserit 

is  that  the   solicitor's  fees  of  #2500  allowed  were  excessive* 

However,   it  does  net  appear  that   the   charges  are  unreasonable  in 
view  of  th*  amount  of  *ork  which  complainant's  solicitors  were 
compelled  to  perform,   for  which  the  rather  frivolous  defenses 
interposed  by  defendants  *re  responsible. 

The  decree   is   therefore  affirsed. 

hWU-UEi. 

fccSurely  and   O'Connor,   J  J.,    concur* 
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In  an   action  on  the  case   i'©r  pera  nal  injuries  de- 
fendant pleaded  not  guilty  and   that  it   114  not  own,   operate  or   con- 
trol an  opening  in   the  sidewalk  through  which  plaintiff  fell  and 
received  hie  injuries. 

•.there  was   a  trial  by  jur>   Ml  a  verdict  of  guilty 
with  damages  of  $3250.      Upon  a  remittitur  of  #1000  defendant *• 
motions  for  a  new  trial   and   in  arrest  were  overruled   and  a  Judg- 
ment  for  $2250  entered,   w  >icn  defendant   see**   to  reverse  by  H  is 
appeal. 

It   is  urged   that   the  verdict   is     gainst   the  law  and 
the  evidence   and   that  the  court  erred  in  certain   remarks  made  in 
the  presence  of  the  jury,   arid  in  refusing  instruction  &o.    3  re- 
quested by  defendant.      It   la   also  urged   that    the  damages  are  ex- 
cessive. 

The  ace i  lent   in  which  plaintiff  was  injured  occurred 
on   January  20,   1923,   on   the   sidewalk  in  front  oi    the  premises 
known   as   77-79  W«st  Lake   street,    Chicago.      These  premises  were 
leased  by   the  United   tlftf     tores  Company  of  Ass*riaa,   tc,    77 
West  Lake   street  to   tne  Trumbull   Safe  k  Vault   worn any,   wnieh  was 
originally  made  a  co-defendant,    and  i-o.    99    to   defendant,      hoth 
leases  provided   tnat   the  lessees   should  keep   the  p    •-•mi sea  and 
sidewalks  adjacent   thereto   in   repair. 

The  United  Cigar  Stores  Company  was  also  originally 
named    as   a  defendant,   but   at   tne   close  of   plaintiff's   case 
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instructions   in  it«  fwor  ,*nd  in  favor  of  tho  FriMlHll    &afe  * 
Vault   Company  wer«   directed  by   the   court.      Plaintiff  'a  daoiuration 
was   then   amended   so   as   to  allege   control  of  both,  *«o.    77   and    «u. 
79  '**ot  i-**«   street  by  def -sudan t . 

Tnt!)   evidence   s^o^a  «i..iou.i   dispute   thai,  the  premises 
at  **o*.    7?   and   79   West  i.ake   street   consisted  of  a  brick   and   stone 
building  of  five  or  iter©   stores      us!   &  basement,    .aid   t&at  the 
basement   (|Tt— jj<    from   Um  building  u»»d.er    the   public   sidewalk 
immediately  in  front  ©1    tne  pra&tia^a;    ftfeavt   there  was  an  opening 
from  the   sidewalk   into   the?  basement   an;?    UMkt    (Mil   jjUBlMj  was 
covered  by  two  iron   doore  which  swung  upward  on  hinges  when 
pulled    Jrom  abov*  or  pjaatmd   from  beneath. 

The  evidence   j"o  r  plaintifl   tend®   to   ah  w  that  he  waa 
employed   aa  a  carrier  if  mail   for  the  United    states  (Jovernment ; 
that   at   the   tin*  of   the   acoidont  he  was  62  years    of  ftg*|    *k** 
while  he  was  walking  on  thie  sidewalk  In   the  eourse  oJ    his  duties, 
pertain   servants  of  defendant  negligently  pushed  up   these  iron 
doors   from   beneath,    aauaing   aim   to   fall    and    to  fei   Injured. 

The  testimony   for   def  .»*:..}  ant   is    to    the   effeot   that   the 
doors  were  not  Bowed  or   ->ushed  up  by  defendant *©  servants.     *r. 
Brett,    the  president   and  general  atanager,   and  B*.    -ul   sjNI  of  de- 
fendant  company,    testified   denying  the  testimony  of  plaintiff  to 
the   eff*ot  that  shortly     ftar   plaintiff   received  the  injury  i*. 
Bullard,   in  the  presence  of   plaintiff,    aald   to  one  of  the  em- 
ployees,   "I    told  you  r<?    '.L'dly  to  be  oareful  when  you  opened 
thoee   doors,*    and    that  the  employee  replied,    "I    coul  !  not   see 
anybody  eoming  along  fro&  *to.*ro  I  was   standing." 

The  employees  of  defendant,  however,  were  not  called 
as  witnesses,      defendant  makes  aucn  of  the   fact    that  plaintiff 
testified   that    the  name  of  one  of   the   employees  was  luthili    =*nd 
that  plaintiff  was  siotaicen  in   that  regard;    but   the  naiae  of  the 
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employee  wai  not  arterial  ftl   controlling.      Hup  looms1  of  ftict  was 

submitted   to  &  jury,   MsO  after  u  careful   •oftoiAsWOJliNi  of   the  e\-  i- 

dence  Vt  think  thic  court  Would  not  be  Justified  in   setting  a^ide 

the  verdict   oi    the  jury. 

It    is  n**t   ©ontcr.  ,.    ifefl   MMAfft  erred   ixi  s.uking 

prejudicial  re-narks  ir.   Mm     resenco  ci    the  jury.      In   the  tMsJftM 

©f  his  argument   attorney   for   plaintiff   said; 

"The  fact   that   the   court  directs  a  verdict  for  tne  other 
two-*  it  was  our  contention  that  everyone  would  have  been 
liable,  because   they  did  not  havs  protection   there   and   it  was 
a  condition  Inherent  with   danger «  hut  wh»i,  the  court  ruled 
against  us  on   the   other   two  he  submits  it   to  you  because  tkoM 
is   direct    evide^  00  here  that   thie  jaan's  injury  was  because  oi' 
their  noglcct." 

Whereupon,   attorney   for  defendant    naid,    *I   object   to 
that,   goiSi  too  far,*   MM   HsO  court   stated,    'The  court  submits  it 
to   the  Jury   for   that  reason,   but    they   s#0   to  weigh  the    testimony.*** 
there  was  no  objection  by  del' en dant   to    the   x        i    s  of  the  cuurt  at 
that   tlae,    and  the  point   is    therefore  not  preserved   *or  our  con- 
sideration.     Shioaqo  Citv  By.   Ua.   v.   Carroll.   WH  111.   513. 

Agair, ,    it   is   contended   that   the   court   erred  la   refusing 
to  give   instruction  t#«    8  asked  by  defendant,      tfei   instruct i  n, 
however,    erroneously  stated  the  description  of   tae    ^r^alses  as 
stated  in  the  amended  declaration   and,   apparently  .by  inadvertence, 
failed  to   state  the   substance  of   tne  $$i'$nesQ  of  non-ownership  and 
control  intended   to  bo  presented  by  the  special  plea,   to  which  it 
referred.     W«  cannot  hoi!   that  the   court  erred  ir.  refusing  this 
instruction  as  request os« 

It  is  next   contend 'Mi   that   the   aiaount  of  the   judgment 
is   excessive.     As  already  stated,   the  court  required  a  remittitur 
ef  $1,000   from  the  verdict.      §«f«ft6ftttl   did  not  offer   any  medical 
testimony.      That   for  plaintiff  showed  that  he   went,   to   ft  hospital 
on   January   30,   1928;    that  he  was  diaBd?6*  ,   back  to  work  on 

April    3,   1928;    that   isusediately  after   the   accident  he  was   treated 
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by  his  fataliy  physician  At  hoae;    that  the   charge  e  i*  the  physician 
for  his  services  was    >l.-i. 

Dr.   Uterhart   testified    that  «h«n  he  saw  -plaintiff  en 
January  21,  1928,  plaintiff  was   euf  faring   from  several  cuts  and 
lacerations  on  the  right  shin  bone  Ms#  ssa&ll    scratches  on  the 
left;    that   the  left  leg  was  swollen;    that  plaintiff  compluined  of 
pain;   that  the  periostium  w»e  edematous  around   the   cuts  and  was 
painful  on   touching;    that  he  put   the  plaintiff  to  bed  and   told 
his   to  keep  his  leg  absolutely  quiet,   to  put   soise  hot  water  dress- 
ings on,    and  to  elevate  the  leg;    that  during   the   ten  days   there- 
after in  which  he  treated  plaintiff  there  »&e  little  improvement 
in  the  infection;   that  the  swelling  Ms*  stil  .1   there;    thai  he     was 
suffering  from  pain  and   could  not  use  the  lag;    that  there  **?a«  a 
little  hematoma  In  the  tissue  of  the  left  leg;    that   after  pi  sin  tiff 
went   to  the  hospital  he  did  not  have  anything  further  to  do  with 
plaintiff  in   the  way  of  treatment. 

Plaintiff  testified   that  at  the  tiae  of  his  injury  he 
was  taken  In  a  taxi cab   to   th«  first   aid  station  in    the  Federal 
building  where  he  received  treatment,  was  bandaged  up  and  tauten 
home  in  a  cab;    that  at  that  tiese  he  had  great  pain  in  both  legs; 
that  he  had   outs   in  the  right  leg  Msf   some  of  the  fl*ah  was  torn 
and  the  leg  was  bleeding;    that  the  leg  wwelled  up,  became  so  in- 
fected and  swollen  that  he  thought  it  would  be  advisable  tc  have 
an  x-ray  taken  at   the  hospital  ttM    that  h«  was   removed  to   the 
Marine  hospital   for   that  purpose.     He   say»   that  the  leg  was 
greatly  swollen  and  it  looked  as  if  the  hael  was  out  of  place; 
that  the  wounds  were  open  and  were  running;    that  while  at    the 
hospital  the  leg  was  lnfeoted;    that  bandages  were  put  on  day  and 
night;    that  he  lay  flat  on  hie  back    aid  hie  leg  was  raised  up  on 

pillows;    that  he  was  in  pain  during  all   that   tiise,   raid,  that  after 
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he  was  discharged  freiu  the  hospital  he  whs  required   to  go  Back 
twice  a  week  for   tr«ati»*nts  until    sometime  In  April;    that  after 
these  treatments  he  did  not  work  full   time  "but  worked    partial   time 
for  a  nurrber  of  days;    that   thi«   continued   until  about  the  ft  rot  of 
May;    that  he   then  worked  quite  steadily  until   the  spring  of  the 
year,  when  ho  atmin  had   trouble  with  hie  leg;    that  it  agnin  bttoaae 
inflamed  and  he  had   to  rest   for  three  and   a  half  months;    that  up  to 
that  tine  when  doing  work  hie  leg  would  get   tired  and   the  circu- 
lation was  bad;   that  he  had  pain  in   it  all  the   time. 

"Dr.   Flynn,  who   took    care  of  plaintiff  at  the  hospital, 
stated  that  at   the  time  plaintiff  went   to    the  hospital  eVi  made  a 
general  physical  examination  mi   that  it  was  negative  except  for 
Infected  lacerations  ©f  Hm  rirht   and  left  legs;    that  there  was 
considerable  swelling  of  the,  rignt  log  m4  that  there  was  pus  frem 
an  Incision  about  three  Inches  long  on  the  lcrer  tea&f  of  the  in* 
terior  surface  of  the  right  leg  lying  above   the  tibia;   tn»t  th*»re 
was  a  laceration  of  the  l*ft  log  which  was  mir;©r  and  which  healed 
in  a  short  period  of  time;    that  the  progress  of  the  laceration  of 
the  right  leg  was  Tory  slow,   the  infection  was  stubborn  and  did 
not  heal  readily;    that   when  plaintiff  was  released  from  the  hospi- 
tal on  April   3rd  all  th»  lacerations  w«r*  healed  and  Dust  or*  the 
lower  half  of  the  right  leg  there  was  considerable  scar  formation ; 
that  the  extent  of  the  scar  formation,   as  he  recalled,  was  about 
three  inches  lon^  and  probably  a  quarter  to  a  half  inch  in  width. 
He  stated  that  the  soar  would  not  beoone  nor  a!   skin  *g&in;    that 
this  soar  tissue  night  bacome  painful.      In  response  to  a  hypotheti- 
cal question,   this  witness  stated   that  fee   injuries  described  would 
be   sufficient  to   cause  the  pain    and   suffering  plaintiff   «xperie/iced 
after  leaving  the  ho  sol  toil. 

This  evidence  ae   to  the  extent  of  olaintiff 's  Injuries 
is  un eon trad ic ted,   and  while  we  think  the  damages  allowed  are 
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liberal ,    they  ar*  not    so   excessive  ae  to  aaka  another   trial 
neceeeary. 

The  judgment  of  the  trial   court  Is  IfcMiffrrt 
affirmed. 

A/PI  Pi       , 
*e&urely     arid  O'Connor,   JJ. ,   concur. 
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K3.  [»Q  v'tJ".?:CE  UAfCHBTT 

WLiYwati*  na  Ml  o?  tef:  con  r. 

Snite  sued  Hand el  in  replevin  to  recover  poeeeeelon 
of  certain  described  personal  property,  the  replevin  -writ  m> 
served,  but  M&ntiel  refused  to  deliver  the  chattels  vhen  de  anded 
by  the  officer.   laintiff  thereupon  declared  in  trover*  There  >vas 
a  trial  by  the  court  and  a  finding  with  Judgment  e^ainet  defendant 
for  $580 ,92. 

There  is  no  dispute  as  to  the-  fscts,  srntz   the  points 
argued  by  defendant  amount  to  the  assertion  that  under  the  law  and 
the  evidence  plaintiff  ought  not  to  have  recovered. 

It  is  established  by  the  uncontradicted  evidence  that 
plaintiff  is  a  loan  broker  licensed  by  the  department  of  Trade  i  nd 
Commeroe  under  an  Aet  approved  June  14»  1917,  (Smith-Kurd's  ill. 
Rev.  "tat.  1929,  p.  1742).   Plaintiff  claims  title  and  right  of 
possession  to  the  goods  in  question  under  a  chattel  mortgage  trade 
and  delivered  by  Peter  and  ^arie  3 iron  M  October  14,  1929,  to  eecone 
their  note  of  that  date  for  the  bujr  of  $3   . 

I  efendant,  Harry  Mandel,  claims  ur>der  a  bill  of  sale 
made  by  Hobext  3.  Weiss  (the  assignee  of  two  eh  ttel  mortgages  made 
by  Peter  Biron  on  September  25,  1923,  and  February  12,  &*•»•  respee- 
tively),  thereby  the  said  goods  and  chattels  were  oonveyec  to  Alfred 
Trieder  and  Edward  Friecer,  doing  business  as  the  ?rieeer  Finmce 
Association*  The  September  mortgage  was  made  to  secure  a  note  to 
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the  Frieders  for  the   sum  of  MfVf   the  February  ae-rtgagt  was  wade   to 
secure  a  note   If   the  "rledere  for   the   mm  of  $893« 

The   eTtder.ee   ihtVf  that   these  transaction*  were  brth 
usurious,   mi   eittee  the  amounts   involved  were  tinker  $300  and   the 
Frieder*  were  not  licensed  under  the   statute,    the   transactions  were 
illegal*     Defendant  has  prepared   and   presented   an   inadequate  ab- 
stract,  but   the  above  facts  clearly  apg— »  fro«i  nn  examination  of 
the  record. 

1'tf  end  ant  Manuel  purchased  the  f**#M  *H    chattel*  from 
^eiss  at  a  foreclosure  sale  and  paid   therefor  |#§0«     i'her*   is  evi- 
dence  in  the   record  which  «ould  justify  a  finding  that  the  value  of 
the  property  is  siueh  More  than  that   sum* 

A  chattel  mortgage  An  tJile  State  transfers  the  legal 
title  to   the  mortgagee  and  the  right  of  possessions  Mpm  default. 
Van  2ele  v.   Cleveland,  20  a  ill*  App»  58*7*     The  only  quest  low  there  - 
fore  for  our  detenainat ion  on  this  record   !•  whether  the  HHirigtgln 
under  which  defendant  claims  were  bines  inj?  and   enforceable  urn's er   the 
facts  as  abo%c  set  forth* 

the  statute   in  quest  ion  has  been  uphelo   by  the  Supreme 
court  Mi  const  i  tut  iunal   in  People  v.   ->tok*»»   231    K1X«  1SS,   mo 
Harbison  v.   Sterner,   281   111*  45   .      in  an  opinion  filed   this  day  in 
this  court  in  paging  et  al.   v»  Peyser,   general  number  54279,  we  have 
held  a  chattel  mortgage  such  as  these  imaer  s?hleh  defendant  glft&MU 
to  be  void.      For  the  reasons  there   stated   these  mortgage*  must  ali»o 
be  held  void  m4   ineffectual  to  pass  title  or  ri^nt  to  pNMMSti#S« 

The  judgment  is  aff* rmed. 

AFPIk/ 

Maturely  and  0* Connor,  JJ.t  concur. 
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POM  8UXL0VICH, 

Appellant,  /  )    /  '  ;otrrr 

MX  X*    CoffiW  and  AfcSuUi  X.  lUffifflB, 

Appellees*  Tl. 
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i  I  ATCXETt 

IjKLTVKF££  ?US  0*181 ui  OF   t>.     .    ' 

This   is  an  appeal  by  plaintiff  fro©  a  Judgment  for  cost* 
in  f*vor  of  defendnnts  entared   sifter   plxln  ,iff  h»d   *>leeted   to   etfi.nd 
by  her  amended  decUr»Von»   tc   which  «   special  demurrer  had  been 

sustained* 

The  amended   declaration   in  two   counts   indicates  the   in- 
tention of   the   pleader   to   state  a  cause   against  defendant*  for 
alleged  ssalietous  prosecution  of  a  cxir-sim*!  notion*      It   sets  forth 
that  plaintiff  deservedly  enjoyed  the  esteem  of  her  netgnbors  and 
other   citisena,   *n&  defendants  fetttWriSg  this,   with  the    intention  to 
injure  her  and   to    cause  it  to  be  believed   that   >she  was  guilty  of    the 
crime  of  larceny,   on  1'arch  11,  19S7.   entered    into  an  unlawful  agree- 
ment  "purposely  and  maliciously"    to  wrong  plains  iff j    that  pursuant 
thereto  defendant  Berger  appeared  before  a  Judgm  of  the  Municipal 
court  and   falsely ,  malic ieuoly  and  without  any  reasonable  cause 
charged   plaintiff  with  having  stolen  X691.5C j    that   said   aerger 
caused   the  court   to  order      Ha  warrant   for  tne  arrest  of   plfAintiff 
and  procured   the   i>leintiff    to  be  arrested  by  her   body;    t  at  a  near- 
ing  was  had  on  July  19,   1927,   when  the  court  held   plaintiff  to    the 
grand  jury  and   fixed   her   bond   at  #MoO|    that  the  grand   Jury  htmrt 
the   evidence  and   determined    that    she  «M  not  guilty  and   acquitted 
and  discharged  her»   and   that   the  proceedings  htv?e  been  wholly 

determined* 

It   is  urged    in  f  vror  of  defemituits  tlMst  eclarst^on 

does  not   allege   the  legal  oeterminat ion  of   the  alleged    prosecution 
in  plaintiff**  favor.      In  Gilbert  t.  Emmons,   42     11*   143,   pj 
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that  the  gr*nd  jury  had    Ignored    the  bill  *as  held  sufficient  rfter 
▼erdict.      A  discharffO  upon  haheas  corjpua  was  held   sufficient  ia 

miier  v.  soiiitt.  131  111.  App.  i»e'i  ffniif  fj  ttinmn  Ml  *#W«  :  t. 

478,   and  Lowe  t»  "'art roan .  47  $'.  J'.   L.  413. 

It   is  true   Utet   the  case©  cited  are  distinguishable 
upon  the  fact   that   the  queetlon  was  retired  after  verdict,   but  we 
do  not  regard   that  fact  aa  controlling  in  view  of  the  allegations 
of  the  declaration  ae  stated* 

It   ia  also  urged   that   the  averjaent   thfet  plaint  iff  was 
held   to  the  grand  Jojnp  of   the  Municipal   court  aauounts  to  an  nsaertion 
of  probable   cause  and    that  the  declaration  was  bad  for  that   reason. 
Glean  v.  I-awrtnow.   HO   111.   581,   is  cited   to  this  point.     The  case 
does  not  sustain  the   contention*   &S&   the  contrary  has  been  held  by 
the  Supreme  court   in  &yon«  v.  Kaatort   HI   '11*  336. 

II   ia  also  urged   that  the  counts  KM  double   in  that   they 
allege  facts  shoeing  cause  of  action  for  both  nalicious  prosecution 
and  false   izsprlsoza&ent.     7<>tt  era,, ,v».J;e.  la r flatter.,   109  111.  App.  334s 

Lipgas  v*  &fflttadJM  r-15   Tli*  *1P*  ;216»   ,rm,fl  lMBM»  fa  *'QO«ford .  fit.ar 

Print  lag  Co..   IH  111.  4015,  are  cited   in  this  connection,   but  they 

by  no  aeans  sustain  the  pot  at* 

It   is  entirely  proper  for   the   pleader   in  stating  a 

cause  for  »alioious  prosecution  It  allege  the  inprisonstent  where  such 

was  the  fsct*   in  order   to   lay  the  foundation  for   pro^f  of  daaageo. 
13  E.C.L.,  p.  ?.),    see*  53. 

"*o  do  not  wish  to  be  understood   as  holding   the  plead  ing 

in  this  case  to  be  perfect.     There   is  saicfe  of  surplusage   in  the  dec- 
laration, but  a  notion  to   striae  Is  the  proper  saethod  of  raiOlMg  that 

question.     Bowers  v.   Claxton,,  HI    .11.  App.  ftf*   and  authorities 

there  cited* 

For  the  reasons   indicated   the  jVigMRt   If  reversed  ?  nd 

the  cause  remanded  • 

HHUUl  • 

KeSurcly  a»o  0* Connor,  JJ*»  concur. 
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MM  Be  AB30TT, 

Appellee 


VS. 


LOU in  3TK1JT,  Loing  Business 
uauvi   the  Wim  Haiae  und  Style 
of  the   Stone  .-!er««nent  Wave       J 

Appellant*  ) 


Al»  FHQM  tHfi  lTJHIurpAL 
COUcf   OF  CHICAGO. 


I  .A.  641 


MR.  JtMflGI  JUTCHMT 

sk&itorks  no 

This  isi  an  Myial  by  defendant  frois  a  Judgment  en- 
tered  la  favor  of  plaintiff  for  the  *«n  of  $5 «w,  entered  upon  the 
finding  of  the  court. 

Plaintiff   in  her   e-t*.tr.»cnt  of  clalie  aliefetf  that  de- 
fendant operated  a  ey$te»  of  beauty  parlor |  under  the  fina  naeie 
&nr   style   of  fltone  Permanent  *fav#  System?    that  on  or  about  July 
24 1  19*9*    oho  went   to  a  beauty   shop  located  at  6312  Cottage  Srove 
•venue   In  the  city  of  Chicago*  which  was  owned  and  operated  by 
defendant   at  a  part  of   the  said  Systeis*   "for  the  purpose  of  getting 
a  realistic  pena'-nent  wavsi1*    that  thit-  was  a  service  regularly 
eold    If   the   publie  by  defendant    in  the  orcinr.ry  course  of  business* 
that   the  process  of  permanent  waving  the  hair  of   plaintiff  was 
performed  by  one  cf   the  attendant*  of  the   shop}    that   M  a  result 
of   the  way  and  winner   in  which  ©aid   attendant  operated   ««id  nanaged 
said  apparatus  in  giving  plaint. ff   said  reel  ,stie  permanent  wave, 
great   Injury  was  Inflicted  u:-on  pl->  ntlff,    to*wlt*     "Many  severe 
burns  on  the  plaintiff's  scalp*   that  within  a  few  days  thereafter 
large  open  sores  on  and  about  the  scalp  of   the  plaintiff  devel 
fro®  the  above  said  burns*    the  said   sores  and  burns  beco&  in*     in- 
fected!   that   Raid   infections  spread    in  due   time  to  glands  in 
plaintiff* s  neck  tmti    shoulders  causing  plaintiff's  body  and 
general  physical  condition  to  be  greatly  weakened,   leaving  eight 
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hair 
disfigurements  on  pi.  intiff»a  head  preventing  permanently_/ferowing 

in  aaid  scars." 

Defendant  filed  en  amended  affidavit  of  merits   in 
which  he  M sorted  a  food  defense  to   the   suit  upon  the  merit*.     He 
denied  the!,  he  operated  a  system  of  beauty  shops  under  the  firm 
name    of  Etone's  NWHUMMl  "?ave  System  and  denied   that  on  July  24, 
1<S29»   plaintiff  herein  w«a  at  the  heauty   shop  located  at   6312 
Cottage  Grove  avenue  *wfcich  has  been  owned  and  operated  by  this 
defendant*8       The  affidavit  also  denied   that   one   of  his  attendants 
performed  the  work?  denied  that  any  injury  or  any  severe  burns  had 
heen   inflicted  on  plaintiff's  scalps    that  sores  developed!   that   the 
injury  had  become    infested  or  that  the   infection   spread   as  alleged. 

It   is  first   contended  by  defendant  that  as  hie  affi- 
davit  of  merit*  denied   that   he  owned  and   operated   the   shop  at 
which  plaintiff  received  her   injuries,   the  burden  of  proving  such 
ownership  and   operation  was  east  upon  plaintiff,   sal   that  fche 
failed   to  prove  this  material  ftiet.     Pefendant  cites  to   this 
point  HaajPjt&sen  TfeJ&JA&MtRt  »   &°?   *^i-   A$>P*   ^1. 

There  are  two  answers  to   this  contention.      In  the 
first  place,    the  affidavit  of  merits  dees  not  deny   that  defendant 
owned  and  operated   the  specif ic  shop  at  which  plaintiff  testified 
she  was   lnju  ed.     The  affidavit  only  denies   that  defendant  operated 
a  system  of  beauty  shops  under  the   firm  name  of  Stone's  Permanent 
Wave  System,  but   it  does  not  <ieny  the  operation  *n&  control  of   the 
particular   shop  at  which  plaintiff   testified    she   received  her    in- 
juries.     In  the  second   place,   the  testimony  of  t  witness  for  de- 
fendant is  tc   the  effect  that  defendant  did   own  a  number  el    these 
shops?   that   plaintiff  made  complaint  as  to   her   injury  nm   was  re- 
ferred to  the  downtown  shop  where  the  help  **■  hired  anc    sent  out 
to   the  various  other  shops  to  do  work.     At  this  downtown  >lece  of 
business  ( the  evidence  *ho*e)   plaintiff  was  referred  It    the 
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medical  expert  who   testified  for  <*ef?n  nnt   in  this   ©awe  «nd  also 
to  the  attorneys  who    represented  defendant  unO   trUo   i.he    case. 
The  court  properly  found  fro&  the  evidence  that   the  shop  aft  which 
plaintiff  was  treated  was  operated  «nd  controlled  by  defendant. 

it  is  next  ur&ed   that   there  in  a  variance   in  that 
the   injuries  alleged    in  the   statement  of   claim  MM  not  the    Injuries 
proved |  but  that  Question  was  not   raised  M   the  trial  and  cannot , 
we  think,    be  urged  for  the  first   time   in  this  court.     Moreover,  «e 
think  the  medical  testimony  offered   in  behalf  of  plaintiff  tended 
to  phow  that   she   received    "burns  while  at  defendant's  p&ttN  of 
business  as  her  statement   of  claim  alleged. 

It   is  next  contended  that  plaintiff  was  guilty  si 
contributory  negligence   In  that  she  did  not   say  anything  to  the 
operator  when  her  hair*  ei  she  testified*  was  wound   so   tight  by 
one  of  defendant's  operators  that  it  hurt  her»   *nd  ftufcther   in  that 
she  did  not  request  another  operator  who  was  applying  Mm   electricity 
to  turn  the  same  off  when  her   head  hurt.     The  fine* in*;  of   the  court 
is  otherwise*  wd   it    is  not  argued   that   the  finding   is  against   the 
weight  of  the  evidence.     Presumably ,   defendant  was  licensed  to 
conduct  this  business,   and  plaintiff  tod  a  right  to  rely  upon 
the  skill  of  "the  operates  rather   than  U:>on  her  own  sensation*?. 

It  Is  further  alleged   that  plaintiff  delayed   too  l^ng 
before  consulting  a  physician  and  that   suae  applied  boraclc  acid 
and  bisrauth  to  the  wounds  when,  M  a  matter  of  fact,   thie  ■was  not 
the  proper  kind  ef  treatment.     There  was  medical  «vUenee»  fcowsver, 
tending   to   show  that   the  acid  and  bismuth  *ould  at  l*aat  do  no 
harm.     Horeiver,   these  matters,    if    they  are  to  be  considered  at 
all,  would  be  material   only   in  determining  the  amount  of  iMMPM 
ffhich  should   be   allowed,  and  defendant  does  not  argue  that    the 
damages  are   excessive. 

In  the   same  connection  defendant  MWMIi  M  applicable. 
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the  proposition  of  l«w   that   ft  person  who  by  hie  own  negli£euce 
sustains  a  second   injury  cannot  recover  defeases  for   such  second 
injury*     Here,   again,   this  proposition,   If  assise   to  be  Itfylltralll 
at  ail,  would  jo  only  t«  the  amount  of  damages  allowed. 

It   is  further  urged   that,  plaintiff  was  not   entitled 
to  recover  because   it   cannot  be   said,  upon  the  record,   that  the 
injuries  sustained   could  h«ve  been  reasonably  anticipated  by  the 
servant  at  defendant.     »e  can  hardly  believe  that  this  contention 
is  seriously  presented*     He   is  dull  indeed  who  is  without  knowledge 
that  burns  «  re  hsraful,  painful,  fsjad  may  lead   to  very  serious  in- 
Jury. 

CoatplRint    is  Msif  tlMKt   the   trial  Jud^e   took  the 
ssana^eisent   of   the   case  out   of  the  hands  of   the  attorney.        n 
this  record   there    i*  some  bests  far  Utti  cosjpl*,int |  but    it  does 
not  appear  thst  defendant  was  prevented   thereby  fro©  presenting 
any  meritorious  defense. 

Plaintiff  has  net  appeared    in  ti  i*-  court   to   support 
the   fttftgMHtt  which  was  entered,   but  ®n  examination  of   the  record 
discloses  no  reversible  err?>r,     iid   for  that  reason  the  judgwent 
of   the  trial  court  will  be  affirmed* 

HcSurcly  and  O'Connor,  JJ.t   concur. 
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of  B*t»te  cf  Joseph  Walesa 
Deceae<*dt 

Plaintiff  in  Srror, 
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m.    JUHtlCB  M08URWLT  D^LIVISflKD  THE   OPIHIOJ*   OF  THiS   C<UHT. 


flai*t££f<  lwriaglBg  mil    fc#  reyovex    u,   iffRtsfitB  for 

the  deatn  of  «f©aeph  ftglgttMi  In  an  ratal  at,  upon  trial 

suffered  Ml  adverse  verdict   and  juigiaent.      I?e   MHtlM  a  reversal. 

The  accident  ha#pa<UM*  a.t  tiii*  interest  ion  of  ^a-iina 
and  Division  streets,   anicagv.      &i   IfedUl  point  Paul  inn  rane  sauth 
into  but  not  aero  a*  division.     Wm&itm  continues   awfttfe  ftrea  Divi- 
aion  froBi  a  peint  about  &IH?  f*«t   e&ec  of  the  point    ikftsi  it  runs 
into  Division  frost  tne  north.     The  aceid&r.t  h  .        v«r  24, 

1927,   about  6:00  p.   as.. ,    MMM   -"oseph  Felcaaan »   than  about  63  ycare 
of  &&6,  *as  att*r*.pting  to   eraee  Division    etrt^t   on  the  westerly 
aide  of  the   intersection.     It  fend  freAsifasd  r  it^feoiEBA  street 

car  tracka   in  Division   iter— fr  ttMM  M  ttM   strue&  by  def  radtfit  'a 
autoctobile  which  was   running  eastward  in   tar?   ijuraat    Mtf   trv. 
JPeicsaan  died  froa  the   in  juries?  receive  "u 

ihe  jury  could  poty****  believe  that  ftftfen&a&t  was 
driving  hi  a  car  eastward  on  Division,  f*a*flf  betwean  15  and  20 
milca  an  hour;    thatiy  aa  h«v   approached   thy   intersection  ina 

another  oar  going  eaat  was*  running  4*ft8g*i4a  of  lain  on  his  l<lt 
and   scjswwn&t  ahead  of  him;    thaw  he   first    saw  Felcn>an   aa  9*1  asm 
case  past  the  front  of  thi*  otnrr  OMr  ta.d  about  If  Feet  away  from 
the   defendant.      Ftlcman  "a  hands  ■•*•  outstretched,    i  L*f  that 

he  wae  haetening  to  get  by  tne  firat  car.  is  paused  froa  in 
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fr^nt   of  this   eutersobils  h*»  w;*s    than    in   the   east-hound    strait   c*r 
tracks  and    In    to*   direct  line  of  defendant's  .-hlng   car. 

Defendant   put   on  both  tils  brakes   *n!    rounded  hia  fc*Y&«    ' nHl 
Fsleraan  v&i   ■ truck. 

A  witness  who  was   sitting  in  the   front    coat  with   de- 
feo&ant   testified   that,  when   hf   first   saw  Felcrean    corc.ic??  across 
th«   east-bound    street  car  tracks,  h*  was   about   sswen  feet  aw&y 
from  6*f6nd&,n%*s   car;    that    h*  w&3   etocped-like,  with  his  heart 
down,      there  w%s   evidence   that  defendant's   automobile  ran   ap- 
preKle<at*ly  10  feet   after  striking  the  Man,   although  a  witness 
for  plaintiff  placed  the  distance  at  about    99   feet.      f?o  «i^t#«MM, 
testifying   for   Plaintiff,    fail   they  were  *t*£*g  westward   ©n   BiwisitJI 
IsiW  PftttlittSj  ftt    the   time   if   the   eecidart   and   tfeM    Dtftft  w«r*  ft< 
other  itrtWlllW  or   ttVMi   cans   at    Utll    vi.rticular  noint  where 
the  Mitlf  I  noeurrod. 

Whether  or  not    there  was   urgent   another   wtOUHlt, 
ea   stated,  by  defendant   and  hie  witneee,  which  interfered  with  tbsir 
wlelon  of  aay-r.p  fMslftf  fra?M   the  north  i\%   this  point,   w<ip  a  ques- 
tion t©  he  determined  by  the   jury.      It   evidently  believed  that    t.ho 
acci dent  was  a«  described  by  defendant  and  that   it  wa*  the  too 
frequent   unfortunate  occurrence  of  a  pedestrian  hurraing  to  escape 
one  automobile  and   inadvertently  stepping  into   the  pathway  of 
another  aporonehinp  car,   when   it,   ie  impossible  ftr  the  driver  of 
the  latter  to  swoid   striking  hia. 

Plaintiff  corp'&tne   of   tlrtillrtl   alleged   tn  h«ve 
been  made  by  defendant's  attorney  to   the    lury  at   the   socmen oercent 
of  the  trial.      **   find    the   abstract   A»4t  not    ehow  any   such    state- 
ments.,    ftil  ItWlMf.   courts  will   no*.   *raEin«   the   record   to  find 
glMlll   for   reversing,      DftM^Iss  w.   flsatril  Illinslf  ?U*lifl 
Service  Co.,    223   111.   App.    374;    People  y.   Spslowskl,   315  III. I 04. 
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the  bill  of  exception*. 

Hi*-    court,    Kt    t*f«n4ftst'a  request,   ^-.v      ik$   following 

instruction: 

"If  you  believe  that    tiM  -is  urivlftg   seat  M    uivXaion 

street  and  that  until  he  ebaerved  the  deceased  he  was  driving 
In   the  a*Katff   ir,  w%le  ■  -Vilj  praitiit  uui.4  iiave 

driven  under   the   MMM   or  similar    eircuBietanaes,   and  that   after 
a*  ob»exi?3''   1)11  It  Iff  h  ft!  m  ftrdiaarSl*  pansaftat 

person  would  have  acted,   you  aust   find   the  defendant  not  guilty." 

this  is  criticised  for  not  containing  the  words, 
"from  the  evidence."     The  omission  of  such  words  is  not  reversible 
err  r  where  in  other  instruotione  it   clearly  aoneara  that  the  jury 
had  been  instructed  that   ite  belief  aust  be  predicated  upon  the 
evidence,      JBtfJgJL    lr   la  sWJsa   lsV«   a64   2li*    414»   mA  cases 
tnere  cited.      At  least  two  other  instructions  were  given  in  the 
instant  case  which  informed  the  jury  that  ite  conclusion  aust  be 
based  upon   the  evidence,    (the  third  and  seventh  instructions  re- 
quested by  plaintiff.)      The  instruction  correctly   mates  the  law 
and  eov^re  both  the  time  before  and  alter   Use  accident. 

It  wae  net   error  to   refuee   to  give  plaintiff 's  in- 
struction J*o.    6,  waich  contained   the  words   that   ft  speed  in  excess 
Of  10  miles  an  hour  "is  prima  facie  evidence"   that  the  vehicle  was 
operated  at  a  epeed  greater  than  wae  reasonable,      Bsfl  instruction 
embodies  the  language  of  paragraph  23,    chapter  95a,  *oter  Vehicle 
aot.      ihe  giving  01    tnis  instruction  has  been  condemned  in  Jfthnapn 
v.   i»onder«aot.   3G8  111.    255;    &/&&&&  v.,  ftjft,    Ml   111.   App. 
»a6;   %rris  v,    Pj^ly  JkMftl   JJsWMi    SttsW    »»•  ill.    fta*.    392; 
Staaae  v.  tfaoaaw.   2Su  111.   App.    364;  hiddle  v.  Maneuver.   264 
111.   App.    6d.      i-n  tne  light  of  these     ecisiong  it    cannot  be   said 
that   the  refusal   to  give   this  instruction  wae  erroneous. 
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It   1b  urged    that   improper   remarks  were  made  by  the 
trial   ceurtin   the  presence  of  the  Jury  which  required  a  reversal. 
Counsel  for  plaintiff  objected  to   soise   statement  wade   in  argument 
by  plaintiff's  attorney  and   the  court   sustained  the  objection, 
whereupon  plaintiff's  attorney  said  "Kxce  tion"   in  an  apparently 
offensive  Banner,  as  indicated  by  the  remarks  of  the   court  as 
follows:      "This  is  very,  very  embarrassing.      **     I   am  ^rery  sorry, 
1  believe  it  was  ay  duty  to  rule  against  you.      I   ruled  against   you 
without   seeking  to  offend  you  in   any  way.      X   am  sorry  you  sew  fit 
to  give  vent   to  your  wounded   feelings  because  it  was  my  duty  to 
rule  against  you.      Proceed   and   do  not   do   that   again,  please, * 
Counsel   for  plaintiff  did  not  object  t©   these   reuarks  but   seems 
to  have  recognised   that  he  deserved  the   reproof  by  replying,   "I 
wish  to  beg  the  pard m  of  the  court.     It  was  not  for   that  pur- 
pose,"    Exceptions  may  be   taken  in   such  a  manner  as  to  be  con- 
temptuous.     Objections  and   exceptions   should,  be  made  in  a  digni- 
fied Banner   and   should  not  be   an  occasion   for  an   ftx&ibltlon  of 
annoyance  or   anger.      If  the  jury  felt  any  prejudice  against 
counsel  because  of   this  Inci  lent,  he  has  only  himself  to  blase. 
We  find  no  reversible  error  in  the  record,   and   the 
judgment   is  affirmed. 

oroin, 

Matchett,   P.    J.,    and  O'Connor,    J.,   concur. 


.X*«t»v«*  a  I  »•!»••**  ait  atfiwoa   Xai-i* 

ia««v*v*  fti  »»•«  ^to.»*.;J«   #ao€   oi  fe**o»tcfc   ttJUai*  .  asm/oO 

4a*iJaH<f»  •***  *»ai*»*««   l"*ao»  »ii#  »n*  x»**°***  ••YtMalala;  t* 

tX*a»*B<fcj*  a*  ai  "«  *  »***  r,»*rc0<*J*  «*ni*aiaX<i  aov».--. 

ju   ft)M4  *jti**»Ti  **M  *«  ,  ts.'iaasi  •vi*ii*/tc 

>v  *i  t  weiXal 

.*   X 

•  "stuet  •*   *a»v  •*■*?,  o# 

*©CT"i  ....    IJXa* 

I 
»*•.»   *  "      .  q  an"*  i#rf  a*  rfilw 

.a  ftae  rsnoa*  : 
i»?s«w  up  »«cuixo«aj« 
-•aoaftftcf   Xsciifloa 
'it   #W 

U  si  foratabat 


ft  43  53 


nd   next  friend. 


vs. 


nun  i  l  ,       ibW,       i 

by  "rank    v.   Ladsisowski,   his  futkm 


.'©fend  ..fit   Lb  /rr»r»\      ) 


{'-?■  ■  50QRI 


JPEAXK   8.    UXIOR,  ) 

1"nUffl";"or-    '253  I  .A.  64 1 


ItS.    JUST  id   MiSOVlLY  KSLIVBtSU  THK    •      '. 


This   is  a  proceeding  under    ,«ctior;  39  of   the     racttce 
act,  by     hici:   the  dtfOMUAt  sought   the  Vfttftiifta  of  a  fVftlgMMMi 
agoinst  his  in  the  sua  of  II  •  ■   ti  *0%im   la   ,^hich  g&alntiff  «»teert 

coapensation  for  ytmul    injuries  allege.:    to  fcKfi  fetia  VMUMMl  by 
defendant**  rutoraobile, 

lalntlff   MMBtAMi    aii   action   iju  June1   ti,    19&»,    MMl 
defendant   ««b   personally  eerred  with  jywwn  Qti   the  saste  Aa§r« 
fendant  oiu   not    'lie  aa  IpyMllMI  MM  '.'Ctober  3,    II      ,   at   | 

defaulted.     Ho^essber   MM    the  MMMM  MM  regularly  oaliec   fas   total 
In   t  ;e  absence   of    the   tfefenoant  MM    the    jury  returned   a  veraict 
finding  the   c« fend ant  ga&%y  find   assessing    pljtiat  Li  f*j  it    IV 

the    eu»  of    :i?5'---^   Bad    jud^sent  was  entered    for    this   ^Moa|it«      The    l*J* 
st&nt  petition  to  v  c    ie  pet     sida  this  juc;*r*3ent  ada  filed  by 

defenc^nt  January  7,    19>>,   at   a  subsequent    baSBU        i&^.ntiff   filed 
a  demurrer  thereto  »hic;.t  was  Baal       >  the   trial   court  and    t    | 

prayer   of    the   petition  vfas  denied.      By   this  writ   of  error  defer-     r.t 
seeks  to  h«ve   this  order    ffaMNM  . 

Defendant  presents   three   point  -eversaSL.     The 

first  tat   relate   It   iXlJpN   errors   if   la*   in   the,  <vrtv;  >.:-!    ■- 
lags.      Tt    \ns  besn   settled  by  ■  M  decir.Lonfc  th^fe   a&X*d*d   ervori 

of   lav   ca  not  be    corrected   after   l««i   bj      ection  ft  •      notice 

act,    but   c   ly  errors   of   i,ct   whic.   taunt   be    same  f   et   M  tlw 

court  at   the  tinse  Juc&rcent   ^s  rendered   which,    if    ■:: itiij     <ulc 
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havt  precluded    the   rendition   of  the  Judgment.     ?he  error   of   f i  ct 
alleged  mist  not    be  MM  jjp>— I'll  oa  the  f?>ee  of   the   record. 
Chapaan  v«  &ortb,  America..  o.»   StfC    HI.   17  Sj  fleCoyo:  v. 

Brigpe  *  Turivaat   249   ill.   Ap>.    ^16,    MM   eaee?   therein   cited. 

the  petition  alleges  a  MMfctt   of    i  ee©   in 

court  by  the   plaintiff   without   notice   tt    trie  deferent   or  nis 
attorneys,      ref enfant   MM  <;aly    eervcK-    sHu  Mn&onB  ~;nd  never 
filed,  an   *pp««rance  or      1^;.     V'hci-e  &  cei>.u.it   h  .«  been  entered 
agninet  a  defendant*    he    te  not    entitisei    to   nouu%     Mi$Jy,JJ^JLJL« 
White  >   243   111  a  Apj>.  5'?£.     the   pttltion   further  alleges  matters 
%hich  transpired  at   tne    Ma  ri   «s»   Ittffe  a®  the  HUMMI   in  *hich   the 
Jury  vas   «worn»    the    Instructions,-  I ■■.;<?<  c  I  sJL    inter r ogfct ■  ^ie» 

given,      Such  matters-   UNI   uut,  stater  inl    in  i   proceeding  under 
Section  89   of   the     Pftttitt   -ct» 

The  gist   §f   Mm  l<tfwUati    when  he 

received   the   euoaconfi,   at-- i lee    It    to   &n   attorney  it    laM    in  Chicago 
in  3  ouly  MMMNIMmI  envelope  villi  a   piiyif  ntasip,   but   ftltfefl I 
this  service  Vii   in  June  defer*   nnt  AM   nothing  further   Li   the 
natter   MM  MM  not    inform  «•     t)»t   a   judgment   had   been   rendered 
against  Ilia  until   the   I  eeetr.be-r    tprssti,    lfff*    if    UN   tagWiliS 
court  t  ^hen  he   Isciteed  lately  communicated   with  his    attorney,    ifee 
lnforroed  hi.w  that   he   hs-.c    never   received    the   piMMMM    iu    She   asil 
or  otherwise  *nd   die   not    know   fetal  f»ny  Mil   h.-.c    been  instituted    in 
the  above   entitled   cause.     Hh    petition  alleged   UHM    the    gWiltiMSf 
aoetuaed    that    said   attorney   h«d   received    the   PHHWUl  because   it 
had   never  been  fvtMWMM    to    fcta  rlthaugh   the  envelope  fewd    the 
oorrect  return  addrosa  of    the     etitioner.     The  retiXure  of   defend- 
ant  to  ascertain  by    inquiry  or  :<ther*iee  w nether  or  not   the 
attorney  had  received   the   sutimoaa  *fio  negligence   ii  hi«   part, 
eueh  &«  dor  1  not   come  under   the  purvie«  of   3ect*.on  39. 
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The   ftftleitM)!   furtlMV   alltfftt   tfctl   he  «M   informed 

that*   <?fter   the   iM&itMtWM  o?"   llH   auit    it   m  uld  not  be  re  ,.che<J 
for   trial  for  at  l^ast  MM   year,    but    fro;-   whoa;  he    received   thia 
inf  or&nfc  ton    i»  not   MttMU      He   farther   alleges   khpitt  he  Mil   in- 
formed by  hie  Attorney  "during  the   -eee«b«r  term  1M9"    that  he 
had   carefully  MMllN    the   regular   pfftatotf   BMBM0  Law  t&ltttfttffj 
which  1b    issued   once  a  year  t>t      the  Btpter.ber    i     *     t«?n&f   con- 
taining all   eases  file<*   pvltt  It   ftttpMt   1»  &9S§«   WM   that   the 
east  Aid   not   tpjWtt  on   bfcit    ttlMMUM«        fffet   ■9%itiMI  fall*   short 
of  alleging  that   the  cage  did  not  tyfMtt  on   the   rtgulM   trial 
call  of   the     up*rior  court.*    sMl   fl  rt  mrt   UM  alltgM   Stsillti  - 

tion  of  the   tri*l    talfihW   ©ee&g   to  ti-vc   Itlffln   .  l;?ce  Itflg  tfwM 
default  had   been  tttttfti  fcgi  in  .t  defendant   anf     -t    the   t^ra 
following  tft*  term  at   tfeitfe  |M  nMWt    nM  f&tMNMU 

efer(«ar!t  MM   •&•  Mg&iffMtil   in  faJ&ifif  to  folio* 

the   suit   aft*r  he   had    been    sumtsoned .      ::'*ectlen  39   tl    MM      rrsctit-e 
act  was   net    intended    %o   relieve  A   y&rty   fMM   the    consequence© 
of   hit  own  negligence. 

The   ^rcei  at   IM   trial   tail' I  was  gnrajptt  aaM    II  is 
affirmed. 

tHNM@  - 

Katchettt  -'*  J»»  «nd  ^'Connor*  J.*  concur* 
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MSRCAfcTILX   DISCOUNT    C    H?OKAT/C^#    ) 
a  Corporation, 


VS. 

BQRSKT  R.    CROWI, 


Appellant!, 


A»pell*e. 


appeal   from  kiunloipal  Court 
of  Chicago. 

259I.A.  642' 


HI.   JUSnCB  lioSUKBLY  IMBuIV.SK  I     uni<IQA  09  THIS  coukt. 


By  this  appeal   plaintiff  s«K*ke  the  reversal   of  an 
order  denying  ita  motion  to  vacate  a  prior  order     hich  vacated  a 
JUjpmil   riguinst  defej  lant   entered  by   confession  for  15347. 

The  ftiltplWlt  was   entered  siovessber  32,   192,   on  a  note 
dated  kay  3,   19^8,   executed  by  th*  defend  ant ,    for  $4900,   due  four 
months  after  d-ite,    to  the  order  of  Harry  K«   Wiener  and  by  hiia  en- 
dorsed,    ffct  statement  of  si  aim  alleged  that  it  hud  been  duly  en- 
dorsed by  Jisher   and   ftsAlTWli  It  plaintiff,   the  legal  own<r 
thereof.      Janurury  38,   19  59 ,   defendant   filed  his  petition  asking 
that   the  ju.l^ent  be  vacated   ml   set  aside  and  he  be  given  leav*  to 
defend.      The  u.att«r  w»s   set  uo    fox  hearing   in  February,   when  leave 
was  given  to  file  an  aa^nded  peuiion.     At  i»B  *»■   then    .gain 

continued   and   again   defendant  wae  allowed    fclai   ;o    ttl*  his  second 
amended  petition  within   ten   days,      (toll    time  was   further   tatsMiti 
to  iiareh  13th  and    again   tKttwiMU    *■!   tneu   again   extended.      Finally 
it  was  set  for  hearing  on  Agtifia  15th,    *h#n,   on  motion  of  defoliant, 
the  petition  to   vacate  was  withdrawn,   leaving  the  judgment  in  full 
force  and  effeet,     Bo  furt  .«r  *&cve  to  vacate  the  judgment  was  sa&de 
until   about   ten  months  thsWittftCBN 

Prom  the  petition  filed  by  plaintiff  in   support  of  its 
motion  to  vacate  the  order  wnich  vmmstcel  the  Julflnflflst ,    it  M*-MUPt 
^hat   on  April   1?,   IMf,    citation  was   iaaued   *$ttlmvt   tile  defendant 
■Rl  again  on  ktty  16th;    that  at   the   request  of  imfendSAi   the  citation 
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proceedings  were  continued   to   June  27th  and  again  continue    t©  July 
$5,   1929,   all  of  which   continuances  till  granted  on   defendant  *« 
repreeentfttion  that  the  Judgment  would  be   settled;    that  on  October 
2,   1929,  defendant  paid  on  account  ol*  said  J*  flaunt   the   sum  of  $500. 

lebruary  11,   1931,   defendant  presented   a  motion  and 
petition  to  vacate  the  Jud^asent  of  WftMWisl   22,  192ft,    to  hie  Honor 
Judge  Lyle,  who  on  the   same   date  entered  the  order   that  the  jud«-jneat 
be  vacated.      February  21 et   plaintiff  presented  its  motion  and  peti- 
tion te  expunge-  t-  i     ordeap  cf  Pffaranvy  nth. 

The  motion  to  VMsstt   tho    W;.  :--ent  jriight  well  have  been 
denied  on  th a   ground    I  that   defendant  had  not   soown   due  diligence  in 
moving  to  have  the  Jfcd&MAt  vacated*      Shortly    thereafter  defoliant 
knew  that  the   jhtfljBjMsYt  fM   entered  and  in  January,  1929,  jaoved   t<> 
have   the  same  vacated.      This  jaotion  was  M*#MMMtty  continued  uatil 
April  IS,   1929,  when,  on  j#f intuit *1  Titian,  hie  pe/titiaM  to  vacate 
was  withdrawn.      This  Isft   llM   fWlffHWt    In    full   force   and    effect.    It 
was  not  until  February  if   Hm   following  year  -  almost  ten  months 
later  -    that   def^rdant  MMM  another  aove  towards  having  the  judgment 
vacated.      In  gre^ua  v.    Caaneell,.   203  111.   App.    533,    it  MM  held 
that,  vhere  the  defer.'  -ving  knowledge  »f  the   ,1u.<  MMrl  by  con- 

fee.-?  ion  had   taken  no    steps   to  MMsYM   the   earae   until   at  cut   two  and 
a  half  ui.Kths   aftar  if  wae    slts»<l<t    the  motion  should  be  iemlMl   on 
the  ground   of  lachgs.      MM  aleo  Tvl*»r  y.   Roes.    215  111.   App.    503, 
While  it  is   true  that  c  urte  In    put  internets  of  Justice  exercise 
a  liberal  discretion  fen    the  matter  of  vacating  a  Judgment  entered 
by  confession,   yet   such  discretion  MMt  be  reasonable.     MOM, 
petition  on  w.stch  the  trial   Judge  acted  was  not   filed  until   over  a 
year   after    the  Jtt4#MMl  MM    ItMfMl   on  I   during  utost   ©f  this   tiae 
defendant  did  netting;    this  delay  amounted  to  luohes. 

■MM  If  JMftWjlMtt  had  shown   diligence,   his  petition 
M$M  not.   set  up  any  le^al   defense.      It    says,    in  substance,    that 
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defendant  wm§  consulted  fey  the  brother  of  Harry  IU   Fierier,   the 

payee  SJI  the  note,   and  Informed   that  h*»,    the  brother,  was  in 

trouble  because  of  the  us»  of  certain  trust   funds  ol'icM   in  hie 

hands  for  w.kiieh  he   could  not  account;    that   the  petitioner,  being 

a  fri«nd,  was  urged   to   aid  hit*  f  naneially  and  waa  asked  to  see 

Harry  at,    Hsler;    thai   it  »ad   a&re<*d  bo  two  en  the  petitioner  and 

e 
Harry  M,    Fisher  that  petitioner  should  givj/judijsent  note  on  rich 

■Fisher   oould  raise  enough  Jaoney  to  take  care  of  the  needs  of  the 
brother  and  that  #i*»her   stated,    **s  soon  as  the   Isu&ediate   stress 
was  over  hs  would  return   aaid  note  to  your   peti tioner;*   tha*  "on 
the   following;  day  th»    said  nayee   advised   your  petitioner    Baal  DM 
whole  ssatter     ad  been  adjusted  *e  2*ote  which  your  peti- 

tioner fcai  signed,  in  blank  tae  to  be  '?e»trf>yed.  *     the  petitioner 
furth  r  elle^rd  that  there  was  no   consideration    for   the  note  and 
that  plaint  "iff  hnd   full  knowledge  »tf  the  transaction   leading  up  to 
the   tlgMlag   of  M&4  note. 

The  rule,    ee   stated   in  Hodges  .y.  iiftiin.   141   111.   591, 
is  that,  VlMsYt  a  note  ie  executed  without   consideration  and  for 
the  aoeastf$ede.tioc  or  the  payee,    to  tee  returned  to  the  defendant 
later  on,   and   &  plaintiff  »a«uiree  eald  note  in  a  manner  consist- 
ent     ith  the  purpose   for  which   it  w&«   wxeoutfid  by  defendant,    such 
plaintiff  has  a  g*«|   title,      *"?he  fact  that  a  holder  for  value 
knowc   that   the  instrument  is  accommodation   paper  do<*s  not  affect 
the   liability  of  the  accomodation  laafcer,    for  the  jso?tey  paid  out 
In  the  negotiation  of  the  pnn*r  is  a  sufficient  consideration  to 
"hind  the  m-%V. or.*     In   %  C.    J,    S99,    fee  rule   is  atf*t*d   that  no  con- 
sideration roving  to   the  ace-ormodatinp  party  is  neeeseary  to 
uphold  acco^BJod^tl ?n  paper.      Aeconm© Nation   nxp*v  is  made  wit))   the 
express  pur-.*o*e  of  sei: -ing  ©r  negotiating  the  same  for  the  benefit 
©f  thfc  poison   accomodated,    -in*    after  it.  has  been   sold   or  negotiated 
in  the  usual   couree  of  hu-*in»«s  for  valuo   tho  Bake?  wilt   not  be 
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heari  tr   p»r#rt  tnct  It  **&•  without   consideration.     This   Is  so 
tatftM^I  ths  holder  hid   knowledge,   before   the  piper  was  trans- 
ferred to  hi*?  that  it  was  MMMaMt&ft&isa  piper.     filler,  t.  Lum*<L. 
103  111.    563;  "Strxm  « on  a  tract  ion    ~o.  v.  aicHel.   22J5  111.   App» 
580.        Th«?   instant  petition  showa  that  the  very  purpose  ©f 
giving  the  note  wns  to  raise  funds  to  be  used  by  tue  payee1 8 
brother  to  make  &oo  i   the  aec  >unts   in  wai<w  he  was  short.      De- 
fendant must  h«v\re  kMM   that   this  sumey  could,  be  raised  only 
by  the   »«sle  of  the  net-*   Ml  Try  ttti&g  tfes    MB!  as  col  1  it^ral.     So 
far  as  nuvpears,  th<»  Plaintiff  mmgf  have  fetMM    £h*  very  party  with 
the  pay^e,   Finder,  <**©  I       UN    ita  nolic    If    rai  n*i  money,    MM 
if  ao,   the  V«At  or   ,;om  t^sr&t,  ion,   fcl  tatVfrM   the  ori^,  .    il  ]   kftltt 
|t    ~ho   IHsiunWOtfftt  "^  nn  §•*•••   to  it   in   tfet  plaintiff's  b 

So  legal  grouni  for  vs •■  .he  judgMffl  rs 

fror.  this  rccerd.      CM  motion  of    : ,  -.1    fciff  to   flixpunge  the  order' 
0MMdUI  h«iY*'  V**»r   lllfv«6,      ^he  &rder  der.yr  If  tsotion  *ili 

th-rofors  b#»  rerer«»d   an-1  the  osuee  frttttftjs  :ed  for   further  pro- 
codings  ttWlft'WH  With  Vfeftt  w©  have   MkM  herein. 

I  .    BO. 

K&t^hett,  P.    J.,    Ml  ^'Connor,  J.,    concur. 
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ATJp#ll«Ult, 


JAKRS  J.  KALGKSY  and 
GLADYS  &JU.OJHY, 

Appellees. 


Wi  tt    I  LOR   COURT 

0*  cook  uoul 
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MR.    JUSYICB  *eSUR.KLY  DfcLlVSB&D  THE  OKJslOfi  0*  XttS   COURT, 

Plaintiff,  bringing  suit,    oft  eking  to  recover  a  real 
estate  broker's  commission,   upon  trial  by  the  court   suffered  an 
adverse  finding  and  judgment .     He  asks  for  reversal. 

The  sola  question  mas  whether  plaintiff  was  the  pro- 
curing cause  of  the  exchange  of  the  respect ive    properties,,     In 
the  summer  of  1928  plaintiff  had  an   interview  with  defendants  and 
listed  their  property  for   sole.      The  price     giv«n  his:  by  defend- 
ants was  135,500.     At  that  time  he  ha>A  listed  other  pieces  of 
property  belont-tni?  to  Anton  and  *nry  Lurylo.     Plaintiff  sought  to 
bring  the  parties  together  to  effect  an  exchange.     They  were  taken 
to  see  the  respective  properties  and  both  seeded  willing  to  make 
the  exchange  provided  terras  oould  be  agreed  upon.     Defendants 
testified  that  they  wanted  their  price  of  $35,5w»'?f   and  wanted  the 
Kurylos  to  assume  real   estate  ae3eee*aente.     kra.   iiurylo  offered 
the  defendants,    as  part  of  the  exchange,   a  contract  on  another 
building,  which  she  claimed  was  worth  $8400,      The  lioloneys  vere 
ineisting  that  this  contract  was  not  worth  its  face  value. 
Plaintiff  endeavored   to  bring  the  parties   together  with  reference 
to  this   contract,  but  without   success.     He  also  reported   that  he 
eouli  not  get  the  kurylos  to  pay  more  than  .$34,500,   and   they  re- 
fused to  assume  the  assessments  on  the  property.      The  efforts  of 
plaintiff  to   bring  the  parties  to   an   agre«Ei©nt  wore  unsuccessful 
and  the  court  could  properly  find  frcai  the   evidence  that  about 
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September  34th  plaintiff  ga-re  up  his  attempts  to  make  the   deal.   He 

dil  not  see  the  parties  from  that  time  until   sometime  In  January, 

1929,   when  he   discovered   that   there  had  been  autuul    conveyances 

exchanging  the  properties  upon  which  he  had  boon  working. 

Defendant*  testified  that   after  this  last  visit   from 

plaintiff  in   September  they  listed   their  property  for   uale  or 

exchange  with  Andrew  fcc&herry,   a  broker,  who  took  hold  of  the 

matter  and   finally  in  January  induced   the  hurylos  to  accept   the 

defendants*   terms. 

**htn  two  brokers  are  employed  and  one  of  them  enters  into 
negotiations  with  the  purchaser  which  fdL&  and  are  abandoned, 
he  will   not  be   entitled   to   a  commission  because  another 

broker  subsequently  succeeds,  wholly   through  his  own  effort*, 
in  making  a  sale  l«   the   same  person,     meehem  on  agency, 
2243-2486-2459.     iieOuire  v.    Carlson.   61    111.    App.    995. rt 

vt ,  Cftdft.    227  111.    Ap::.    110. 


We  are  of  the  opinion  that  fete*  court,  was  justified 
la  applying  this  rule  to  the  facts  in  the  present  case  and  that 
ths  judgment   should  be  affirmed. 

ASFSMsV. 

matohett,  P.    J.,   and  O'Connor,   J.  #   concur. 
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In  Re  aSTAflE  OP  JOrtK  A,   WSIJuTk 

Deceased, 

VUXXAk  ?.    DOSAHUK, 

Appall ee, 

VS. 


ROSR  A.   m,LT  and  FRANCIS  J.   OlAY, 
at  Sxecutore  of   the  Kstate  of 


TtGll    CIRCUIT   COURT 
0*  COOK  MHT« 
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mb.  justice  mana  hunkm*  an  opinio*  of  thss  snu, 

By  this   appeal   defendants   seek    the   reversal  of  a  judg- 
ment of  413, 726,67  entered  alter  trial   by  the  court  in  an  action 
upon  two  promissory  notes  alleged   to  have  boon  executed  by  John 
A.   Kelly,   now  deceased,    and  delivered   to   the  plaintiff. 

The  claiir.  eas  originally  filed  Iff  the  Probate  court 
and  allowed.      Upon   appeal   to   the  Circuit   court   plaintiff  had  judgment, 

The  claim  is  upon  two  notes   jatitd  Januury  3,   1924,   sjm 
payable  April  15,  1927,   after  date,   and   the  other  April  15,   1928, 
after  date,   for   the  MM  of  $6, COO  each,   signed  by  John  A.  Kelly 
and  payable  to   the  order  oi    "ill lorn  V.   Donahue,    Mm   plaintiff. 
Although  defendants  in   their  brief  seem  to  Question  the   execution 
of  the  notes,   the  point   is  not   seriously  argued.      Two  witnesses 
testified   that  taey  eere  present  said   saw  Kelly  sign  these  notes 
so   that  the  execution  was  clearly  pxov&n. 

As   stated  by   both   counsel,    plaintiff's   theory  is   that 
the  notes  were  execut*d  and  delivered  by  Kelly  in  payment   for  legal 
services  rendered  to  him.  by  plaintiff  in   connection  with  income  tax 
matters  over  which  Kelly  and  the  United    itates  uoverncjent  were  in 
controversy.      Defendant  asserts  that    the  notes  were   executed  and 
delivered  without  consideration  and,   if  upon  consideration,    said 
consideration  was   Illegal. 

Plaintiff  is   an   attorney  at  law  and    idr   &  period   prior 
to  19?,0  was  a  Division  Chief  in   the   internal  Revenue  Department. 
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He  subsequently  returned   to  the  practice  of  la*  arid   represented 
Kelly  in  various  matters.     Plaintiff  testified  that  ths  two  notes, 
for  which  he  was  suing,  were  given  to  hist  for  service*  ir  relation 
to  a  claim  investigation  by  the  Internal  Revenue  Depart Ml  in 
Chioagc  in  relation  to  fraudulent   sche-wies  filed  sy  I .  Uly  in 
1913,   1H9   and  1920,   and  for  the   failure  of  ivsily  to   file  any 
schedules  for  the  years  1813  to  1917,   inclusive. 

About  October,   1921,  Kelly     came  to  plaintiff,    etnting 
that  he  was  in  a  very  bad  predicament,   as  he  was  in  a  serious  con- 
troversy with  the  Internal  Revenue  Bureau,      i'-eily  was  »erth  about 
$750,000.      Covering  nearly   I ifty  pages  of  the  record,   plaintiff 
testified  in  detail   as  to  his  activities  wciA   services  in   these  Mat- 
ters, which   involved  trips  te  Washington  and  many  negotiations  with 
the  officials  of  the  Internal  Revenue  Department.      These  seem  to 
havs  been   successful.     He   testified  that  he  had  saved  Kelly  §51,000 
In  taxes  Mi   also  prevented  criminal  prosecution  growing  out  of 
his   failure   to  pay  his   income  taxes. 

There  is  a  letter  in   the  rmozd  written  by  &elly  to 
his  wifs  and  son,   stating  that  he  has  executed  the  promissory  notes 
in  question  which  "are  given  to  K%    Donahue  for  very  efficient   ser- 
vices rendered  in  my  behalf  relative  to  my  failure  to   file  any  in- 
oome  tax  schedules"   for   some  years.      The  letter   further   states: 
•Mr.   Donahue  actually   effected  a  saving  to  me  of  more  than  fe'ifty- 
one  Thousand  Dollars   and  prevented  criminal   action  against  me.      In 
the  event  of  my  death  occurring  before  the  maturity  of  tnese  notes 
I  direct   that  you  max*  provision    to  pay   in  am  without   any  court  action." 
The  only  evidence  offered   tending  to  question  the 
services  was  by  two  witnesses  connected  with  the  Incom»  lax  Depart- 
ment,    mr.   Arndt   testified  tftM  he  found  no  reocrds  in  the  Chicago 
office  of  the  Income  Tax  Department  of  any  controversy  with  a>ily, 
but   further   stated   tnat    sue;    controversies  w  uld  not  be  brought   to 
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hie  attention  until    the  amount  was  fixed  and    that  such  a  contro- 
versy,   **  plaintiff  testified  to,  Bight  have  occurred  without   tha 
witness  knowing  about   it   or   t%  shoeing  upon  the  records  cf  his  de- 
partwii^nt.     tir.  Woodward,    the  other  witness,    testified  much   to   the 
ssjjue  effect  -   that  there  might  have  teen  a  controversy,  but,   if 
there  was  no   aesessi&ent  made,    thore  would  be  no  record  of  the  sane, 
Plaintiff  *e  counsel  very  convincingly  argues  that  this  testimony 
tends  to   support  plaintiff,    vho  had  succeeded  in  effecting  a  com- 
prosiist  without  mx/Asing  any  record  of  the   controversy  which  fright 
reflect  upon  his  client,  MP,   Ueiiy. 

We  are  of  the  opinion  that  the  evidence  Justified  the 
ficding  of  the  court  and   that   there  was   sufficient  consideration 
for  the  execution   and  delivery  of   the  notes, 

Defendant's   counsel  mStoMI   aosae   aug*;*«tion   that,  even 
admitting  that  the  services  were  rendered,    such  services  were  il- 
legal.     This   is  aopwrantly  predicated  upon    the  fact   that  £elly 
should  have  paid  his  incea©  tax.      It  would  not  follow  that  the 
service©  of  an  attorney  in  hie  Wfljmjf  would  be  illegal.      There  is 
no   evidence  that   any  i&proper  MMM  were  used  by  plaintiff.   It 
would  be  a  singular   situation   that  the  proper  services  of  an  at- 
torney in  assisting  a  client   to   extricate  himself  fro&  an  ilJegaJL 
position   should  ipso,  facto  be  considered  illegal   so   that  the  at- 
torney could  not   recover  compensation   therefor. 

Hie  latter  part  of  defendant**  brief  state*  that  the 
court  erred  in   sustaining  objections    to   the   following  questions. 
Then  follow  sone  twsive   questions  la   the   trief  with  only  a  general 
statement   that  th*  objections   to  the»  should  have  been  overruled. 
We  are  not  favored  with   any  reason  or  argument.     Here  statements 
in   the  brief   that  these  rulings  were  erroneous  are  not  sufficient. 
As   said   in  People  v.    Koscl.    303  111.    112: 
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•If  the  oounsel  do  not  uare  sufficient  oonfildeuce  in  thtrir  posi- 
tion to  point  out  specifically  wherein  the  alleged  error  exist*, 
we  will  net  explore  Die  record  and  this  autiiorltles  to  find  soae' 
grounds  on  which  tc   reverse  the  judgwrntt." 

City  of  Beoton  Y.   Bla&e.    359    111.    211. 

It   li  the   *0tate3iah-td   rule  that  the   conclusions  of  a 

trial  judge  who  saw  and  hmstt   the  witnesses  should  not  "be  disturbed 

unless  it   clearly  appears   that   such  aonclueions  are  wrong,      qtfa; 

of.QulrcY  v.    Keeper.   304   111.    303,    »nd  tumjf  other   caseo. 

The   1udg#»nt  wae  proper  tsrA   it   ia  affirmed. 

Uatchett,   ?.    J.,   and  O'Connor,   J.,    concur. 
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JOHK   I,   SoKLl?C*tf3Y,    Administrator, 
of  Estate  of  Xodd  kosley,  3ee4ased, 


VS. 


Appellee,     1 


WKTROPOLITAK  LIFE   LRSURAUCK    CO, .PAST 
07  X2f  YORK,  and  LSOLA  SThttsiGkR, 

Defendants. 

On  Apnea!    of  L1GLA  MUMMa, 

Appellant • 


APPEAL  FRUk  SUP  aIOR 
)    COURT  OF  COO*  GOUMTY. 

259  I.A.  Q 42' 


MR.    JUSTICE  MoSURSLY  DSLIVKKEJD  THE   OPIfclOfl   OF  THIS  COUHT. 

This  chancery  case  involves  trie  question  whether  the 
administrator  of  the  estate  of  Todd  Moeley,  deceased,    complainant, 
or  Leola  Stringer,   a  defendant,    is  entitled  to  the  benefits  of  a 
life  insurance  policy  in  the  sum  of  $2800.     The  master  found  for 
leola  stringer  hut  the  chancellor  found  for  MM  estate,   and  Leola 
Stringer  appeals,      j&ie  is  a  nieoe  of  ^osley,  who  also  left   two 
sisters,  .Ssr-ia  White  and  Francos  liaison;    these  would  receive  a 
portion  of  the  proceeds  of  the  policy  if  the  estate   is  entitled 
to   the  same;    otherwise  leola  Stringer   is  entitled  to   the  entire 
proceeds. 

The  policy  was   taken  out  Uov<jB»b«*r  9,  1927,  payable 
upon  the  death  of  the   insured  to  his   setate.      The  policy  oonteiaolotes 
that  a  beneficiary  may  be  named  with  the  right  or  the  insured  to 
revoke  such  designation  or  without   the  rifjfct  of  revocation. 
January  29,  1928,   the  beneficiary  wao  changed  from  tho  estate  to 
Leola  Stringer  with  the  right  of  revocation,   and   subsequently, 
in  Juno,  193a,   the  policy  was  endorsed,  making  her  the  beneficiary 
without  the  right  of  revocation.      September  5,  192a,  Todd  Moaley 
died  and   John  K,  ItOSldowney  was  duly  appointed  administrator  by  the 
Probate  court  of  Cook  county  and   thereafter   filed  hie  bill  of  com- 
plaint alleging  ir.    substance  that- in  March,   1920,  Mosley  had  gone 
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to   St.  Louie  to   live  Pith  his  eis-.tere  and   there  wrote  a  letter  to 
the  Insurance  company  requesting  that   the  beneficiary  be  changed 
from  Leola  Stringer  bacit   to    MM   estate   and   that   the   Insurance   com- 
pany consented   to   eucn   change.      The  bill   charges  that  heela  Stringer 
intercepted  the  correspondence  between  &oelcy  end  the  Insurance   com- 
pany for  the  purpoee  of  thwarting  this  intention;    that   subsequently 
•he  fraudulently  procured  a  change  ef  beneficiary  to  herself  without 
the  right  to  revoke  end  mailed   same  from  Chicago   to   the  Insurance 
company  at  *ew  Yora  City,    together  witn  lite  original  policy, 

the  Insurance   coiapany  answered,   admitting  that   on  or 
about  January  25,   1923,   the  policy  was   changed   to  leola  fitrtnger 
as  beneficiary  with  the  right  of  revocation  reserved  and  that  sub- 
sequently on  June  IS,  1988,  upon  receiving  a  certain   reeueet  pur- 
porting to  be  the  request  if  Toad  losley,   it   complied,  with  the 
same  by  endorsing  on  the  policy  the   appointment  ef  1«©1&  Stringer 
as  beneficiary  without   tho  right  of  revocation.      The  company  stood 
ready  to  pay  the  amount  of  ftfct  policy  lese    tfcStt  to   the  person  or 
persons  lawfully  entitled  to  the  a  as**. 

heola  -it ringer  answering  denied   all   fraud;    denied    that 
the  beneficial  interest  in  the  policy  was  ever  changed  from  herself 
back  to   the  estate    und   ae&erts   the   validity  of   the   change   to  herself 
without  revocation  made  in  June,   19*8. 

The  cauee  was  referred  to   a  master  in  chancery,  who 
found  that   the  complainant  had  not  prcven  the  fraud   alleged  in   the 
bill j    that  the  equities  cf  the  case  were  VifH   DM  defendant  leola 
litringer,   and   that  she  was  entitled  to  DM  proceeds  of  tfeft  Insurance 
policy  lees  costs.     Upon  hearing  before  the  chuncellor   the  erojep- 
tions  to  th*  report  x*er®  sustained   &n4  a  decree  was  entered  sus- 
taining the  allegations  of  HM  bill   and  find^;  the  equities  with 
the  complainant  and  ordering  triat  the  proceeds  ef  the   policy  less 
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coats   to  be   paid  to   the   administrator. 

Upon   considering  the  record  M  held   that  the  master's 

report   nrop^rly  found  that   the   charges  of  fraud  wore  not  proven   and 

that  the  chancellor  erred  in  sustaining  the  exceptions   to  this 

report. 

The  frtots  are  obscure  in   some  particulars;   we  note  only 

the  controlling  features,      mpsley  had   for   some   tine  prior  to  larch   , 

1929,   resided  in  Chicago  with  his  niece,  JUeola  tftringer.      In  this 

month  he  left   for   St.    i  outs  *o  visit  aia  sisters,  Krama  White  and 

Frances  Kelson,   and  continued  to   reside   in   Mk  Louis  until  the 

time  of  his  death.     When  he  left   Chicago   for  at.  Louis  Leola 

Stringer  was  the  beneficiary  designated   in   the  policy.       Undoubtedly 

the  sisters  in  St.  Louis  and   the  nieoe  in  Chicago  were  alert  to 

secure  for  themselves,    respectively,   the  benefits  of  the  policy. 

The  St.   Louie  sisters  were  of  a  mind  to    secure  this  by  hawing  the 

beneficial    interest  in   the  policy  cft&nged  back  to  the   estate,  while 

Leola  Stringer's  intention  was   to  maintain  the  benefi    ial  interest 

in  herself, 

April   14,   1938,   a  letter,   presumably  from  St.  Louis, 

was   sent   to   the  Insurance  eompany  at  its  home  office  in  &ew  York 

as   follows: 

"I   am  writing  to  you  about  my  policy,   1  want  my  policy  fix  just 
lite  I    first  sign  up  for  it    to  ay  Lst»te%  Njp  policy  So*    is 
4871944  on   a  #2,800  policy. 

I  would  like  to  got  a  reply  as  early  as  possible. 

the 
Back  ojT/*nv  slope  like  this: 

Jtr.   i'odd  faosley, 

C&re   of  iure.   ftftllll  BftaMM 

South  Kinloek  Parx. " 

although  this  purports  to  be  written  by  feosley,   it  was 

written  by  Phels.*  i*elson,  a  niece,    the  daughter  of  Frances  kelson. 

Phelaa  did  not   testify  but  it  was   stipulated    that.   If  present,    she 

would   testify  that  this  letter  was  written  at  the  direction  of  ledd 
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-osley.     A  letter  or  letter*  written  by  him  about  this  tiro*  are  in 
the  record  and  they  fchow  that  i»osl»y  wrote  legibly  and  without  ap- 
parent  difficulty.      $©   explanation   is  givsji   M  to  why  Vowley  hi»- 
•♦If  did  not  writ*  this  letter  of  April  14th,      '?hls  tugflittt  the 

possibility  that   it  was  wri  ttan  without  Ms  knowledge. 

In  response  to   this  the  Ineura,r>ce   company  prepared 
it 8  usual   forat  of  change  of  fesBftfi clary,   prestus&bly  changing  the 
beneficial   interest  in  the  policy  to  the  «-£$£*#*     this  was  ad- 
dressed to  South  Kinloek  Park,   Chicago,      ftfetKtfc  KinloeK  Par*  is  in 
St.  louie,  not  in  vhicago;   so  the  letter  tm§  returned  by  the  pest 
office  department  to  the  Insurance  company,  ?rho  then  re-mailed   it 
to  the  address  of  hsola  iStringer  in  Chicago,  which  was  the  last 
address  of  &©aley«     Jueola  Stringer  shortly  thereof  t<=r  ttsj&t   to  Bt. 
Louis,  ta&ing  the  policy  V&tM  liar;    apparently,    8&S  laiew  that  the 
forte  of  beneficiary,  if  executed  by  Lesley,  would   ettaagt  the 
'beneficial   interest   fross  herself   to   the  ftsriti,      ttsd   s-nys   she  gave 
the  policy  and   the  fors*.  to  kflV  uncle  which  he  «  ailed  bae.k   to  her, 
and  sbe  aailed  ihm  to  the  company  in  Mom  York.     It  is  a  fair  in- 
ference that   this  eosu&unl  cation  WM  undated   Mas'   si  closed  the   change 
of  beneficiary  form  in  vhlc.i  an  attempt  was  aaade  to  name  Lesla 
Stringeir  at  benefiaiary  wieuout   tne  right   of  revocation,      this  in- 
ference is  gathered   frets  a  letter  of  Kftgf  17,   tftft,   fro s   the  Xnsur- 
acce   company,   directed  to  xodd  Moeley  at  his  last  Chicago  address, 
which  is  at   follows: 

"We  art-  in  receipt  of  your  recent  letter  MaafefcMl  together  with 
a  change  of  beneficiary  fors*  froa  which  it  appears  that  you 
wish  to  designate  your  niece  I  Mill  Strlngsar  rithcut  the  visjfct 
of  revocation.      In  your  previous  letter  you  informed   us  that 
you  wished   the  beneficiary  under  your  policy  to  he    changed  te 
your  Ketats  and   fora  which  we  sent  you  was  filled  out  in  that 
manner. 

"she  present  beneficiary  is  heola  Stringer,   your  nieee,   designate* 
revocably  and  if  it  is  your  desire   that  she  be  designated  with- 
out  tim  right  of  revocation  please   ai/jn   the  feH**atl   fora  *nd 
return  it   to  us.   Upon  receipt  of  the  fora  we  will   endorse  the 
policy  accordingly  and  return  it   to  you.* 
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The  Insurance  comoany  was  evidently  in  doubt  as  to 
%h<?  wishes  of  Mesley  with  r®f«sncs  to  the  benefici al   interest  of 
the   rolicy.      It  rel>re  to  his   former  letter,  moaning  th»  ons  d&ted 
April  14th,  written  by  Phelma  kelson,  which  indicated  that  he 
wished  the  volley  payable  to  hie    estate,   whereas  the  undated 
letter  with  the  beneficiary  form  enclosed  indicated  that  &o«ley 
wished  to  designate  JLeola  stringer  without  th-    right  of  revocation. 
The  company  enclosed  a  form  in  accordance  wit...   fch«  apparent  last 
request  of  Mesley  tftMt  Leola  Stringer  be  designated  irrewoeablw. 
to  rooly  was  made  to   this  letter  and  under  date  of  June  11,  1928, 
the   company  WTOte  agsiin  as&lng  that  the  designation  form  be.  *•> 
turned.      June  13,  192a,  a  letter  written  by  feoaley  and  addressed 
to  the  vice-president  of  the  insurance  ooapany  was  sent   and  received, 
in  which  Mosley  makes  inquiry  about  a  certain  other  policy.      Hie 
question  naturally  arises,    if  the  letter  of  April  14th  stressed 
Mosley's  wishes  to  have  hie  estate  made  the  beneficiary,  why  did 
he  not  follow  thle  vspf     In  June  he  wrote  twice  to  tfee  company 
apparently  about   ano trier   polioy,  but    said  notuiru:,   about   the  bwne- 
fieiary  in  the   inatant  policy. 

Oa  ©r  about   June  1&,   19S«J,   the  Insurance   ec?s;pany  re- 
ceived the  form  whioh  on  fcay  17th  it  had   forwarded',    this  purported 
to  be   signed  by  Lesley  in  the  presence  of   ft  witness,  William  Ander- 
son.     In  this  leola  I  ringer  was  named  as  beneficiary  without  t. 
right  of  revocation}   th#  ttnpMV  endorsed   t,;ia  on  the  volley  and 
returned   it  to  her  and   she  thereafter  retained  possession  of  the 
same.      Complainant  alleys  that   the  execution  of  this  last  desig- 
nation of  beneficiary  is  a  forgery  const Ituting  a  fraud  upon  com- 
plainant's  rights. 

Leola  Stringer  testified   that  in  Kay,  If  ft*,    she  went 

to   St.  Louis   to  Tieit  her  uncle;    that  h«  sl&ned  his  name  in  pencil 
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to   this  form,  na  ing  her  as  beneficiary  without  revocation,   and 
under  his  direction  she  wrote  over  nla  signature  in  ink,     dand- 
writing  experts  testified   thai   there  were  graphite  varies  in  con- 
nection with  certain  of  the  ink  letters  of  the  signature  which 
may  hare  been  made  by  a  lead  pencil.      ttM  witness*  Anderson  testi- 
fied  that  lM  *rb  present  at  the    time  the  paper  was  executed  and 
saw  Lesley  and   talked  witn.  hi»;    that  let  knew  liM&ip    for  eo&o  ti«se 
in   Chicago   and    tiiat  he   saw   s&s  sign   the  paper  and    that  ho,   and  arson, 
signed   the  skbc  as  a  witness;    that  he  saw  Uosley  sign   this  paoer 
with  a  pencil. 

She  story  told  by   tnaee  witnesses  as   to    the  execution 
oi"  this  lorui  is  not  impossible  sm&  th«re  is  no  well   founded  ronton 
for  rejecting  it.     'She  si  aster,  who   saw  and  heard  ta«»  testify,   ex- 
pressed  in  his  report  his  belief  in  this  testimony,     We  cannot   say 
from  tills  rirtually  uncontradicted  evidence  that   the  f&cts  as  to 
the   signing   of  the  paper   are  not   as  narrated.      Certainly,    the 
charge  in  complainant '«  bill    that   this   signature  is  a  forgery  is 
not  proves  in   the  face  «f  thl«  evidence.     'tfe  conclude  that  the 
■aster  was  justified   in    finding   that  MNg&ftlMftw  had   failed   to 
establish  the  allegations  of  his  bill   in  respect   to  forgery  and 
fraud. 

the  Insurance  co^any  is  a  hew  Yoris  corporation.     By 
the  Sew  York  Code,  of  whic^-i  we  take  judicial  notice  (chapter  51, 
paragraph  57,   Chill's  Illinois  Statutes),   Ms!   in   the  policy  and  in 
the   forss  of  change  of  beneficiary  it  is  provided  tnat  no   change  of 
beneficiary   shall   take   effect  until   the   same   is   endorsed  on   the 
policy  by  the  company.      In  Ground  v.    rr-wund.   213  111.   169,   similar 
provisions  were  h*ld  te  be  t  binding  contract  between  the  company 
and   the  injured   and  were  applied,      fhere  wae  no   endorsement  on  the 
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policy  changing  the  b«r.efioi»ry  from  Leola  stringer  to  the  estate, 
hence  these  provisions  t  «14  apply  except  In  «  clear  case  of  fraud 
which  operated  to  prevent   such  H  endorsement.     The  record  foils 
to   show  sue-",  fraud.      Indeed,  in  our  opinion  the  alleged  request 
of  April  14th  to   change  the  beneficiary  to  the  estate  Is,   to   say 
the  least,  of  doubtful  origin. 

If  no   endorsement  'was  made  on  tho  policy  making  the 
•  state   the  beneficiary,    and   there  Is  no  fraud  which  prevented   suoh 
endorsement,  Leolo  'Stringer  would  be   entitled  to   the  proceeds 
•ithor  under   the  designation  of  January  So,   19  BU,   or  the  one   In 
Jims,  19S8. 

Wo  hold  that  the  record    rUA  not  justify  tne  decree  of 
the  chancellor.     It  is   tcsrefere  reversed   MM  the  cause  remanded 
with  instructions*  to   enter  a  finding  and  decree  in  accordance  with 
the   recommendation*  of  the  master. 

RSVH&aXl)  »m  MMstMl 


JSatchett,   P.    J.,    concur &. 
O'Connor,   .?♦ ,   ilwtl. 
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.    BQUMRBXl,   Ooin^   BtwiBwl 
MN30LASS   OC:  CCtiKPi 

u»«  of   COLOMBIA  CASUALTY   C< 
a  Corporation, 

Appellant, 

vs. 

THQEAS  UVUM  OPISKATIKS   COiiPAHY, 
a  Corporation,   and  TK0KA8  &L&VATOR 
COxfASri,  I*C.t   a  Corporation, 
AjppttltiBj 


j     AiMisb  hro*  sonnxga  court 

OJT  COOK   COUNTY. 


259I.A.  643 


m,   JUSTICE  KoSUXULMt    I  B  COURT. 


Plaintiff  brought   suit  seeking  to  recover  approximately 
12400  as  reimbursement   for    eo-osp inflation  p&id  0*1 1   under   the  ffftfOMn*! 
Compensation  aot  to  p  aintiff 's  enployea,   John   ft.  Hod/jee.     At  the 
close  of  olaintiff's  case  the  court  directs  the  jury  to   finl  for 
the  defendants,   and  from  the  judgment  plaintiff  appeals. 

The  declaration  alleged  that  (fttftgfta  was  injured  i'Vuru- 
ary  2*5,  1927,  while  working  on  precis*?*  |M  China*-'::,    ri  ;;ioyee 

of  Oeldstein,  plaintiff;    thai  he  was  injured  tutting   the  utril  of 
hi*  employment,  while  he  wae   in  ths  exercise  of  due   e^re,  by  de- 
fendants' negligence  in   furnishing  and   installing  HI    if  properly 
constructed  hoist  with  cages  and   e«,uipn.ent;    that  by  reason  of 
plaintiff's  and  defendants'   business  operations  titty  were  auto- 
matically bound  by  section  3  of  the  ttortcman's  GtffatH aation  act; 
that  the  facts  of  the  case   fcrin^  it  within  the  provisions  of  sec- 
tion  39   of  the  aot,   which  provides   that   an   employer  who  has  paid 
compensation  under  the  act   to  an   injured   <jx&ployee  shall  be  subro- 
gated  to  the  employee's   rights  against   a   t  drd  party,   VNlM  injury 
was  caused  under   circumstances  creating  a  liability   for  damages 
against  the  third  party.     The  declaration  alleges  a  policy  of  ii  - 
Suranoe  between   the  Columbia  Casualty  Company,    usee,    and  Co-detein, 
plaintiff,  whereby  the  former  agreed  to  pay  eny  compensation  which 
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plaintiff  became  obligated  t      pay  under   the  act.      foytttM  of   com- 
pensation in  to.en  alleged  uader  on  award  handed  down  in  proceedings 
brought  by  Bodges  before    the   Industrial  (h— rt,»t—  and  under  a  set- 
tlement   contract;    such  ftfliMli  aggregated   approximately  |SS7$«ft, 
The  declaration   seta   forth  the  Columbia  fltaJHM&fgr  Coaigsny1  e  right 
of  subrogation  to  the  rights  of  the  assured,   Goldstein,   undw  the 
provisions  if  trie  policy. 

Respective  counsel   agree  that   the  only  -"pies  tiers   in- 
volved  is  one  of  f net ,   fiaa«lt,   wbst'ner,   as    claimed  by  ilnlntiff , 
Hedge*  received  his  injuries  through  the  negligence  of  the  #§i*<MMi» 
ante  in   installing  an  engine  connected  with  a  hoist,   or,   M  claimed 
by  defendants, it  was  phyeie&lly   itaaogsible    ffc*  the  accident  to  feSjpptt 
as  described  by  plaintiff's  "^i  in  eases. 

As  there  suet  be  another  trial,  ve  emsrat*  I  :t» 

very  briefly.      At  the  tisae  of  the  accident  plaintiff  mm  construct- 
ing a  building   in   Chicago,    Ml  tug  a  hoist    |  .At*  his  lis 
which  he  had  leased  fror;  the  defendant  ffhfffwff  Hsflr*t><Wf              '  '  u^ 
Conn  any.     The  lease  described  it  as  ail  automatic  hrivu   mM  isortar 
heist  with  complete  double  cages.      The  control   aftfl   operation  of  the 
heist  were  under  the  authority  of  nla.int.iff,   but   |fc4  &#fes&At$t     was 
to  i&ake  necessary  repairs.      The  delist  was  of  t&l   type  gagtswunffity 
used  in  conetruoting  buildings.     The  elevntor  was  raised  and 
lowered  by  means  of  a  cable  operating  tVtB   &n   tagfllH  on  the  ground. 
Attached,  to   this   «*igin*  was  a  Wheel,   around  which   the  wire  oeble 
runs.     There  is  a  brake  on   the  top  frasie  so   that,   **hen   the  upper 
cage  ascends    tc   the  top  floor,   it   strikes   a  handle  or   bar  that  auto- 
matically locks  it.     The  floors  of  the  two   cages  were  about   sir  by 
four  feet.      Plaintiff  was  using  the  hoist  te  rait*e  bricks  mi  mortar 
to   the  laborers.      The  engine  whicr.  It  i»  alleged  ws   tin?  seat  of  the 
trouble  was  12  to  15  feet  away  fro*  the  battemof  MM   shaft.      It  was 
sat   in  placs  by  the  defendant      *nd  generally   it  was  Bailed  to  planks. 
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In  this  instance,    two   or   three  tila&ks  were  put  flat  on   the  ground 
and  the  engine  was  s«t   on  the  planks  and  attached  fcy  soks   clamps 
and  spikes.      On  the  morning  of  the  day  ©f  the  accident  tn  question, 
while  the  workmen  VMM  drawing  up  onto  of  tae  stones  used  for  coping 
around  ths  top  of  the  building,    the  cage  slipped  and  fell   down   and 
it  was  Ascertained   that   the   eYgftM  had  moved  while  the   stone  was 
being  raised  and   the  wire  cable  had  slipped  off  the  wheel,     %ork 
was   stopped  and   the  defendant  company  was  notified  end  its  repair 
men  came   and  moved  th*   engine  back;  into  position  and  reol&ced  ths 
wire  cable. 

later  His   sasae.  day  ficdges   afta   three  ether   employees 
of  plaintiff  were  en  trie  roof  of  th*  four  story  building  when   the 
foreman  gave   the  call   Utftt   it.    was  quit  tin....   fc&8&*      @n«  of   these 
workmen  then  m!  to    MM  hoist   Mi  was   ttmftt&tg  on  it  with  Rome 
tool*.     As  they  were  -out'  elf  tools  on  |fc§  flour  of  the  cage 

Hedges  put  his   tool  bag  down  with  one  nand   and   at   tile   eac»f*  lime 
started  to  put  down  his  level  ©m    fche  floor  of  the  cage,   and  in 
doing  s©  nut  hie  left   foct  on   the  flcor  of  the  cage,  witii  his 
weight  on  his  left  foot.      He  testified  I   that  moment   the 

cage  of  the  hoist  fell,   ilfrtni  fell   vaUl    it.      St    &«*ya:      ■!  was   in 
this  position  with  my  left    foot   MH   there  anl    suddenly   the  oage 
descended;    it   snatched  loose   and  fell;    it   fell   liice  a  torrent;    I 
went  down  with  the  cage."     It  wae   then  ascertained   that,  the   engine 
had  pulled   coissleteXy  off  the  platform  on  vjfcich  it  had  been  placed 
and  was  nulled   toward  the   ban*  of  the   shaft  a  distance  of  three 
or   four  feet. 

Counsel   for   plaintiff  argues   that   this   and   other  evi» 
dence  in  the   ease  fee*!  M   prove   thai    th©  engine  was  se  improperly 
anchored  or   fastened   that,  wh*n   the  weight  s.\»s  put  on  the  upper 
cage,    it  fell,   dragging  the   engine  off  its  ol.r\tf©rm.      the  weight 
capacity  of  the  hoist  was  about  o$0  pounds  and  the  eanMenoe  snows 
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that  there  vug  MMh  lees*  HUM  this  weight  upon  tne  hoist  at  MM 
tln&e  of  the  ascident. 

On   the  otner  h.,ind#   it  ii  argu*d  by  itfmtllTH' 

counsel    ksast   it   -*&a  iiji^oaaible   for   the  noiat   to   i'tux ,   aa  hodgea 
testified,   and  that  Mm   cage  could  only  be  moved  by  on©  of  the  aten 
operating   th«   control  lowers;    »i;«t  tJsaai  ft  cage  cot&as   to   the  top   a 
key  stops  it  automatically  so   that  it  cexmot  be  operated   until   these 
brakes  are  released  by  moving  the  lever,     leaver,   a  witness  testi- 
fied  that,   tfhlle  ordinarily    Uie  e*Mge  could  not  be  moved  except  by 
releasing  the  lcvor,    it   ear;  also  be  started  by  placing  enough 
wc-i^hi   on  th<?  cage;    that  he  hswl   s«>en  weignt   enough  put  on  the  eage 
so   that   it  started  ri  f.hcut  moving:  the  lever.      Defendants'   eautseel 
stressed  the  point  that   the  laborers  Intm&ti  to  ride  down  in  the 
eage,  v&itsk  tras  contrary  %d    tfcu-  ruin®,  and  boarded,  it   for  this 

purpose. 

It  is  axiomatic   that  in  considering  a  s-otion   to  in- 
struct  ftps    the  defendant   at   Ike  clc©>    of  plaintiff's   easts  ail   the 
evidence  offered  by  plaintiff  NMt  be  taken  as   true.       WfBEUM  1* 
Jiaw  York   Central   ||  ft.    Co..   32?  ill.   339.      And  not  only   the  facts 
testified  to  must  be  taken   as  true,  but  all  reasonable  inferences 
therefrcn  must  be  adnitted,     Oid?Un^s,v. ,  ^:ilii ams.   IM  ill.   482; 
Llbl.y.   fc  efts  ill   ft  iibhy  v.    Cook.    222  111.    206. 

In  view  of  the  adjaittni   i%*ct   test*  ll   the   accident   the 
engine  was  pulled   aeise  considerable  d Lattice  out  of  place,  we  do 
not   eee  hw   it  can  be   said,   as   i  mutter  of  law,    that   the  aecident 
would  have  h»««en«d  whether  or  net   the   engine  was  securely  fftatenteh 
the  situation  after    the  accident   tends  to  lead  to   the  conclusion 
that  the  »evens#nt   of  the   *>n<-rine   from  its  slice  had  boas  oaueal 
connect ion  »lth  the  falling  of  the  hoist.      In  any  event,   these 
question*  of   fact   should  have  been  6ubmitt«d  to  the  jury. 

Whether  or  not  after  verdict   the  trial   court  would 
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be  Justified  in   setting   the  verdiot   aside  as   contrary   to   the  weight 
of  the  evidence   i»  not   involved  upon   tins  present   appeal,      Shtjn.nofl 

We  are  of   the  opinion   tuat  the  peremptory  instruc- 
tion to   find   for  the  defendant  was  erroneous.      !fhe  Judgment  ie 
therefore  reversed  and  the  cause   remanded. 

RSVKRSISD  ABD  RXMASBBD. 

Matohett  ,  P.    J. ,   and  O'Connor,   J.,   concur. 
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fi'KW  BBGHA82CA  SUPPLY  «"  OS  x"*  ) 

COtoPAliY,   a  Corporation,  >^       )  y  ^n**"* 

Appellee,^  \      ) ' 


vs. 


tMM  MUNICIPAL   COURT 


)  OJf  CHICAGO. 


SOsARPftOOF  UANUJFACTUKXiiG   COW? Alt,      ) 

a  Corporation,  )        ^_ 

AppBil«t.      i   2531. A.  643 

*h.  ju&iicji  HtMMM  mjuiTMi&i)  wm  opimga  o?  yhx  wn, 

£y  this  appeal   jjfrmmsjst  eefcke  the  reversal  of  a  Judg- 
ment of  $251. OS  entered  ueon  trial  b#   the   court   in  an  action  to 
recover  lor  a  bale  of  khaki   sloth  alleged  to  have  been  delivered 
to  defendant. 

Both  parties  in   their  brief a  and  abstracts  have   in- 
correctly  entitled  this   case  in  violation  of  the  statute  (paragraph 
99,   chapter  110,  Caaill  "s  ^Statutes]    m&  of  the  rules  of  this  court, 
thu»  causing  additional   labor  for   us.      wasee  brought  to  this  court 
should  be   entitled  as  they  were  in  the  trial   court. 

The  only  question  involved  is  one  of  fact.      Plaintiff, 
Jfcew  keehanics  Supply  4  haundry  Company,  a  corporation,  is  engaged 
in  the  business  of  furnishing  coveralls  to   ^asoltne  stations  and 
the  defendant,   fearproof  manufacturing  Company,   a  corporation, 
manufactures  such  articles.     Plaintiff  for   a  considerable  time 
before  the   controversy  in  question  had  purchased  goods  for  the 
coveralls  from  the  National   fabric  ft  Finishing  Cosuparty  and  would 
send  bales  of  such  goods  to   the  defendant   to   be  manufactured. 

January,   19  29,   plaintiff  ordered   five  bsilee  of  cloth 
from  the  National   Fabric   Coiapany.      A1  our  of   these  bains  were 
Shipped   and  delivered  by  p&ainti if  to   defendant,   wnioh  Manufac- 
tured  the  articles  and  returned   tiMM  to  plaintiff,      there  is  no 
controversy  concerning  these.      In  kay,  1929,    the  National  fabric 
Company  notified  plaintiff  that  the  fifth  bale  had  been  shipped 
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to   It.      Plaintiff  had  already   received  &  baits  of  similar  cloth 
three  or  four  day  a  before   tuts,    an.i  net  h*\i«j^  my  use  for   this 
fifth  bale   attempted  to   dif^oee  of  it   to   soae  ether  company,      a 
Ux.  hlein,  vice-tret;  iderst   of  pi  slut  iff ,   tool  up  the  aatter  with  a 
ar.  lirig^s,   HHMBHM  ttot  the  k&tric  woj&puoy,  who  suggested  that 
pc stilly   the  ftjftnj— t   cci&p;»u.y ,   tc  whom  the*  bale  in  the  meantime 
had  been  delivered  und     r;-hicu  uuod   th*-.   fcaae  kind  of  goods  and  wae 
a   customer  of   the  iabrlc  uoj&uany,    could  use  tho  serae.     Mr.  Brig^a 
then  epe--:e  to  *-r,   Keith,   the  manager  cf  JtJfwntolit  company,   as  to 
■whether  it   could  use   this  bale,      this  witness  testifying   said, 
in  sub a t an oe, that  he  did  net  re&efeber  what  fiaith  replied. 

Klein,    testifying  on  behalf  of  plaintiff,   aaid   that  he 
also   took   up   the  matter  Mel   that  Keith  told  his  that  the   defendant 
could  use  the  bale  because  it  was  eofc-fletely  out  of  that  particular 
Material;    that  Keith   further  told  "aim.  to  send   the  defendant  the 
bill   for  this  bale  which  plaintiff  had   received   frofa  the  IVorie 
company,   and  that  the  defendant  company  would   rawit   directly  to 
the  Fabric  Company.      This  conversation  was  about  way  2Cf   19 
It  is  admitted  tfrat  defendant  company  til  not  raaivufaeture  any 
goods  for  plaintiff  coiupauy  froiu   this  bale. 

Eeith  testified  for  defendant,   admitting  the  conversa- 
tion with  reference  to  tnie  bale  but   saying  that  he  did  not   tell 
Klein  that  the  defendant  -would  buy  the  goods   in   ijueation. 
version  is  that  he  told  alein:      "We  have  all   the  &  at*  rial  we  need 
and  are  net   in  a  tiosition  to  buy  sore  at   this  time,"     there  were 
subaequ'Sit  conversations  between   the   two  wen,  JLlein  insisting 
that  defendant  had   bought   the  bale   and  Math  denying  that  defend- 
ant had  purchased  it.     Keith  further  testified   tnat  about  the 
first  week  in  July  plaintiff's  driver  ealied  with  plaintiff's 
truck  at  defendant's  place  of  business  and   took   tne  bale  away. 


j£to  -    94 

1    1*1  * 

|    b»3qwi$*t   •Lstd  iii'lft 
.Id 

•««  bm  *.'  £a*   t  #*d  hmd 

••   ■ 

■ 

:*I4*0*   »J3U   »m.:    Ml/99 

■ 

**£•!    J* 

'»   a boa* 

.v,9?*'i»i     /iw  «9i* 
u  at    /on  •?«  *n* 

«¥4YB      ">  ii»   .  99rflX<|     **  Jf    iriktl-*  tftii     J*     *.&M%3 


This   is  denied  by  Klein.      Cn   cross-examination  neith   said   th«  de- 
fendant took  no  receipt  from  plaintiff's  driver  when   this  bale 
was  delivered  to  him  and   that  he  did  not  know  his  name. 

francos   iiehwaxts,    a  forelady   employed  by  defendant, 
testified   that   she  remembered  that   some  time  in  July  plaintiff's 
driver  earn*  to  defendant's  place  of  business;    that  Keith  gave  the 
driver  the  bale;    t.i4   the  driver  wore  a  suit  of  coveralls  bearing 
plaintiff's  name  on  his  baok;    that  they  called   the  driver   "Ked"   and 
that   she  thought  his  name  was  Collins  and    that  he   came  frequently 
to   their   place  of  business. 

Defendant  asks  why  the  driver,    Collins,  was  not  called 
upon  to   testify.      In  reply  plaintiff  stresses  the   fact   that  no  re- 
ceipt was  taken  by  def  snd  nt   for   the  bale   and   that  Frances  Schwarts 
did  not   testify  until   the  case  was  nearing  its  end  when  it  was   too 
late   to  procure  the   employee,  Collins,   as  a  witness.      Klein  also 
teetlfied.  that  he  has   charge  of  the  drivers,   giving   ther&  instruc- 
tions whore   to  go  and   that  he  did  not   send  Collins   to   defendant's 
plsee  of  business  to  pick  up   this  bale  of  goods.     A  driver  named 
fuller  testified   for   plaintiff  that  he  was  the  one  who   called   for 
goods  from  defendant  and   that  he  made  no   call  on  this  company  in 
July;    that  his  duties  were  to  get  goods   from  the  defendant.      At- 
tention is  also   called  to  ill  as  Schwartz's  testimony  that  wnlle 
she  saw  a  man   by   the  name  of  Collins  tivere,   she  did  not   see 
plaintiff's  truck. 

The  parties  ceased   doing  business  with  eaca  other  soe.e   time  in 
May,   1929.     Klein  testified   that  he  heard  nothing  further  about   this 
particular  bale  until   July  10th,  when  he  received  a  letter  from 
the  fabric   company  calling  plaintiff's  attention  to   its  indebted- 
ness to  the  fabric  company  for   this  bale.     Klein  then   called  Reith 
to   inquire  whether  or  not   the  bill  had   been  paid,      it   is  admitted 
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thet   this  hale  w«»s   gf— &WHI    HM   time  In  May,   W3Q ,    and   the  nartie* 
bad   aeaeed   their  Vutiinosa  relations  at  this  ttee.      It   is,   at  least, 
•  little   singular   that  the  tmle   should  have  regained  In  the  uo»s> 
oasion   of  the  defenlant,    M   it   admits,   until   July,   when,    as  defend- 
ant  el*ii»s,    it  wa«  re -delivered  to  plaintiff.      Under  thwae  circum- 
stances  the  f*ot   that  H*ith  tooH  no  recent,    for   t'lla   ullage*  re- 
delivery throve  some  douht  u->r»n  hie  version  of  the  transaction. 

In   <my  event,   it  ie   snlely  a  question   a»  to  which  -rit- 
neaa  givea   the  eorraot  version  of   the   conversation  In  **ay  with 
reference   to   thia  bale.      It   ie  axiomatic  that   in   such  a  case  a 
reviewing  court  will  net   referee  unless  convinced  that   the  trial 
court   la  manifestly  wrc?u%     Th*   aooaarance  of  the  witnesses  while 
testifying  and    their  de-i  saner  on   the   *t**ndt  V'litjh  ?a»y  fce  observed 
hy  HM   trial   court,   flee     it  an  advantage   in   |#t«a»Ktalsg  the 
credibility  of  the  witnesses  which  we  d©  net  have.     The  record 
de*«  net   disclose  sufficient  grounds  to   Justify  a  reversal   end 
the  judpeen t   la  affirmed. 

Mstchett,  P.    J.,    and  O'Connor,   J.,   concur. 
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USi.    JU3TXC3  nUMOai   BBaiVKHXI)  Mi  OPZfitOK   OF  RB  COURT. 

Plaintiff  brought   suit   to   recover  for   coal   claimed 
to  be  sold  by  it   to  defendant  ?*nd  upon  trial  by  the   court  bad 
Judgment  for  $671.  8-j,   f^QUi  which  defendant  appeals. 

Plaintiff   is   engaged  in   soiling    Kid    shipping   coal   in 
Chicago.      .be  defendant    is  a  West  Virgiaia  corporation  with  head- 
quarters in  Charleston.      It  owns  sines  and  solid  not  only  its 
own  coal  but  coal   from  other  sdnes  at  a  oosa&iaaion.     Vhe  coal  in 
question  ia   claimed  to  tat*  been  ordered  by  the  MunJIlt  Coal  Com- 
pany through  Jamos  C.   hos*ins,   its  manager.      This   company  is 
in   the  coal   business  in  Chicago.   It  had  a  contract  with  defendant 
under  whieh  it  was  obligated   to  purchase  all  of  Its  coal  from 
the  defendant  company,  but  do  skins  could  call  the  defendant 
company  end   tell  Dickinson   the  kind  of  coal  he   could  get  else* 
where  and   the  prices,    and  if  the  defendant   company  could  not  i&ake 
•  better  price,   defendant  would  allow  iioskins   to  puroiuase  coal 
from  outside   sources  and  ho s kino  paid  defendant   company  A%  on 
any  outside  coal   so  purchased  by  him.      Plaintiff   company  had  had 
a  great  many  transactions  witn  defendant  during  the   course  of 
several  years,   all  of  tne  coal   being  ourcftased   through  hoskins 
for  the  Marine  Coal  Cotopany  and  when  plaintiff  received  an  order 
from  'io skins   it  would   a«snd  an  acxnowled^ent  of  the  order   to   the 
defendant   eonpany  and   also   to   the  Marine  Coal   Co  -  pany.      Payments 
were  made  by  defendant  company  for  such  ooal  to   th»  plaintiff. 
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March  9,   19?y,  Hall    exiled  llo»kins  by    'phone  and  of- 
fered him  eight  ears  of  coal  from.  what   it   called  the  food  mine  at 
#1.65  a  ton.     iioskins  accepted  and  theee  cars  were  delivered  and 
paid  for.     There  is  no   controversy  about  these.     Plaintiff  claims 
that  on  th«  same  day   -  Jlarch  9   -  iioskins  ordered  another  shipment 
•f  mine  cars  from  the  Balco  mine.     One  car  of  this  latter  lot 
was  diverted  by  agreement;   three  ears  were  delivered  to  the  karine 
Coal  Company  and,   according  to  Hoskins,  were  unloaded  without 
his  knowledge  and  were  paid  for.     The  controversy  is  over  the  re- 
maining five  ears,  iioskins   claiming  that  he  nad  not  ordered  the 
nine  oars  of  Hale©   coal   and  that  when   tae  balance  oi   five  cars 
ease  on  this  shipment  he  notified  plaintiff    that  h*»  had  not 
prdered  thee  and  would  not   take  them.     Plaintiff  insisted  that  he 
had  ordered   tham.      The  result  was  that  HM   five  ears  remained  on 
the  railroad  tracks  and  were  finally  sold  by  tne  railroad  company 
for  demurrage  charges. 

the  case  turns  upon   the  fact  as  to  whether  He skins 
ordered  these  nine  cars  oi  Haleo   coal  on  &areh  9,  1929.     As 
plaintiff  aaye  in  its  brief:      *Thie  is  the  only  real   controversy."4 
The  trial   court  was  of  the  opinion  that  plaintiff  had  proven  that 
the  order  was  given  and   entered  judgment  accordingly.     After 
examination  of  the  record  we  ere  not   inclined   to   agree  with  this 
conclusion. 

Hall  on  benalf  of  plaintiff   company  testified  as  to 
the  orders  of  March  9th,   that  He skins  ordered   the  eight   cars  from 
the  Wood  fiine  and  subsequently  the  nine  oars  of  Haleo  seal;   that 
on  the  same  day  a  copy  of  tae  order  for  the  nine  cars  was  sent 
to   the  defendant   company,  which  it  received. 

iioskins  was   first   called   aa   a  witness  under  Section 
33  of  the  Municipal    Court   act,   but   upon  objection  he  was  called 
by  plaintiff  as  its  own  witness.     He  had  no  connection  with  the 
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defendant   company  and  «m  not  at   the  tis&«  of  the  trial   connected 
villi  tha  -*arUie  Coal   Company,    tut   '•.**  running  hie  own  eo&l com- 
pany and  »si  a  disinterested  witneea.      testifying  as  a  witness 
for  tha  plaintiff  and  repeated  when  called  aa  a  witness  on  behalf 
of  defendant ,  he  states  categorically  that  he  did  not  order  nine 
cars  of  Hal co   coal  on  jiareh  9th,   out  did  place  an  order  for  eight 
ears  of  Wood  »ine  coal  on  this  date. 

BtSfclM  had  bewa  ordering  aaloo  coal  ouee  a  week  for 
aometi&e  previous    to   thla  in  quantities  varying  fross  nine  to 
twelve  cara  a  week.      The  week  before  ;  arch  0th  h<»  hod  ordered  nine 
ears  of  Haloo  coal.     He  would  usually  <sall  Hall  at   the  end  o¥  each 
week  and  order  his  .supply  of  ftalco   coal   ft>r  the  following  v- 
He  told  '"Jail   that  he  would  buy  whatever  he  needed  -  fro*!  nine  to 
twelve  ©are  a  week  -   and  would  order  at  the   end  of  eaeh  ph 
On  March  9th,  Hoskins  says  that  he  ordered   the   aigM   ears  of  Wood 
■line  ooal   for  the  pur  oee  of  filling  hie  requirements  fcr  the 
following  w*ek.      He   says  positively   that,   Ho   did   not    m&  would  no\ 
order  an  additional  number  of  cars  on  Hat   MM  day  which  would 
overstock  his  yards.     He  testifies  that,  Hfeen  he  learned  that  the 
first  of  this  nine  car   shipment   came  in,  he  notified  Sail  by 
♦phone  and  Hall  admitted  that  he  had  ever*shi,op«d  to   the  Marine 
Coal   C'osipany.     Hall  defies  this.      Under  the  circuit M,eet   it 
would  be  reasonable  to   conclude  that  the  order  for  eight   care  on 
the  9th  was   the  only  order  given  by  Ho  ski  no  to  plaintiff  M  that 
date,   and   it   ia  also  reasonable   to   suppose  that  plaintiff, 
probably   through  inadvertence,    Mali  the  additions*  nine   ears  of 
ooal  fros;  the  Ralco  Bine,    In   accordance  with  what  had  been 
to  skins'  previous  weekly  requirements. 

Ihero  i«   evidence  that  the  ft  alec   coal  was  in   transit 
at  the  time  the  usual  weekly  order  for   coal  was  given,   whiei. 
would  bring  the  coal   to  rio  skins'   yard  tha   following  week.   The 
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Weed  mine  coal  ordered  on  iiarch  Vth  was  not   in  transit  and  apparently 
was  ready  for  i— ittiti  delivery. 

Another   oircuaint  maQ  tending   to   support  iioskins'   tes- 
timony is   that   it  was   customary  for  hia,  whenever  he  ordered  coal, 

to  writs  to   defendant  on  up  any  reporting  the   same,     iio   such  letter 

to 
was   aenjt/er    received  If  defendant   company, 

oacs«'4u«ii  :.Iy ,   fta  varc;i  S§ttl«   toJfSBdAMt  -wrote  plain- 
tiff that   its  account  showed,   as  advised  by  the  sarins  Goal  Coat- 
pany,   that  it  had  purchased   thirty-nine  car  a  of  the  Raleo   coal, 
whereas,    according   to   the   invoices  sent  by  plaintiff,   the  karine 
Company  had  received   shipments  of  forty-six  care,   an  over- shipment 
of  seven   cars.     Then   followed  a  number  of  letters  between  ths 
parties,   in  which  defendant   insisted  that,  as   it  had  been  advised 
by  Hsekine   that  he  had  never  ordered  the  iaat  nine  ears  on  &areh 
9th,    it  would  net  pay  for  MM  five  care  of  this  shipE^ent  which 
were  unused.      The  parties  sees*  to  have  been  deteraiined  not  to 
comprotciee   mid   this  litigation  followed, 

Other  points  have  been  raised,   but   M  w»  have  indi- 
cated,  the  decisive  point   to  be  answered   is  whether  or  not  lf»fcimi 
ordered  the  additional  nine  ears  ©n  March  9th.     We  repeat  that, 
in  view  of  his  previous  order  on   Hut   saree  day  for  enough  to  meet 
his  weakly  requirements,   it   is  highly  improbatle  that  he  would 
virtually  duplicate  this  order  or>   ffem   sasse  day,  knowing  it  would 
overstock  his  yard.      The   evidence  rather  tends  to   show  that  the 
additional  nine  cars  were   sent  in  the  usual  routine  of  previous 
shipments  and  not  pursuant   to  any  order  from  ilo skins. 

For  the  reasons  Indicated   the  jud^ssent   is  reversed  and 
as   the  case  was  tried  by  the  court,   Judgment  for   th®  defendant 
will  be  entered  here. 

RXVSRSKD  a*D  TOJJOJ  SXS  Hr;RE 

yea  m&  i  r. 

Matchett.  P.  J.,  concurs. 
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MB.    JUSTICE  HcSUKSLY  EBLITKftSB  TSK  ©PIUIOS)  01'  THKCC00RT. 

Plaintiff  olalnt   that  ^hile    a  patron  of  one  of  the  de- 
fendant  '•  theatres  she  vae  unlawfully  sleeted   therefroa.      She  brought 
suit  for  assault  and  battery  and  upon  trial  had  a  verdict  and  Judg- 
ment  for   an  amount  about  which  the  abstract  gl*M  no  information* 
We  infnr  fro-'.  the  briefs  that   the   $vAflp.ffllt  was  for  S1S5C.     Defendant 
seeks  a  reversal. 

As  there  siust  "be  another  trial  we  ref&r  orilv   briefly 
to   t  .•  testimony.     Dsf «naant ,   the  owner  of  the   Crawford,   theatre  in 
question,  had  received    WplalnlW   frog,  its  patron  a  M   to  rei  . ,»  i  ?uot 
of  patrons   in  the  rear  seat?  of  th<*  theatre.     A  wosaan  usher  was  in- 
structed to  wateh  for   such  offenders  and  identify  th*s»*     A  little 
after  7:30  or.   the  evening  of  fc.ay  22,   1936,    plaintiff  and  h%r  husband 
attended   the  Crawford   thoatro.      They  purchased    Utolv    tickets   and 
were  about  to   drop  them  in  the  ticket  box  tifeUM   they  were  adKoniehed 
by  the  ticket   taker  to  behave  properly  while  in    the  theatre.      Plain- 
tiff demanded  an  explanation,   claiming   | ;.»t  th*  rmr&rk*  of  the  ticket 
taker  were  addressed   to    the  wrong  party.      fho  ticket   xuier   called   the 
woman  ueher,  who   confirmed  the  identification,    claiming  to  have  aeen 
them  on  the  last  seat  of  the  lounging  hall   and    that   they  "were  doing 
something  besides  holding  hands."     Plaintiff  replied  that   she  was  a 
resectable  married  woman   and  had   ?*lways  aot^d  properly    in:!   that 
this  must  be  a  case  of  mistaken   identity  mi   demanded  an  a  ology 
frois  the  ueher,      vne  was  highly  indignant   sjsf    a  ;  >ar^utly  was  de.ft.and- 
ing  an  apology  in  a  loud   tone  of  voice  which  attracted  the  attention 
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«f  other  patrons  entering     tne   theatre,      ihe  manager  a*p«Nra4  to 
inquire  as  to   the  nature  of  the  trouble,      lie  heard   the   etnU&entc 
botn  of  plaintiff  and  of  hit    -s^ployee,    tha   usher. 

Plaintiff   taatlfle*   that   tho  HianMg<*r   said   that   they 
were  disturbing   the  patron* ;    that  h©  pushed  her  afid  her  husband 
out   of  the  '1o or   and   asked   fat   their  tickets,    took  the®  and  went   to 
the   cashier,   got   the  money  tau*  and  threw   it   tit  thorn  and  that  h*»r 
husband  caught  the  money.     Iter  version  of  the  ail  Air  ie  supported 
by  the  testimony  of  her  married   safttoff  MMl  hor  naet/drtd,  who  were 
attending  the  entertainment  at  the  MM   time. 

The  aariager  testifies   that  he   told  iil&intil'f  that   she 
and  her  husband  should  not  misbehave;    that  they  tMNMMi  indignant 
and  demanded   their  money  back;.  that  he  ^ant  over  to   the  cashier, 
got  the  money  and  returned  it  to   the  plaintiff  and  her  huslr 
that  while  he  spoke  in  a  quiet   tone,   they  spoke  in  I cud,  belligerent 
tone*  and  wanted   to   fight,   exclaiming  thit   they  were  insulted  find 
wanted  an  apology.      It   says  that.  IM   a*4  not   touch  or  <?ven  ap- 
proach the  plaintiff  or  h»*r  husband;   that  he  did  not  lay  hands 
on  her  or  her  husband   and  did  not  help  thea  out  nor  request  them 
to  leave  the  theatro;    that  they  request*'.-.!   thnir  money  back,   spying 
they  would  not  attorns   the  entertainment;    that   they  <*sii#d  for    awir 
money  back  and  got  it.      The  manager  says  he  did  not  ask  them  to 
leave  but  merely  told  them  they  would  have   to  behave  il'  they 
wanted   to  see  the  show.      About   four  hours  later  tnat   same  evening 
plaintiff  and  her  husband  came  back  and   a,  *in  demanded  an  apology. 

Respective  counsel  have  argued  at  some  length  as  to   the 
rights  of  an  owner  of  a  theatre  to  revoke  the  license  to  enter  the 
same  as  evidenced  by  an  adn»iesion  ticket.      There  are  aaay  cases 
holding,   as  a  general  proposition,   that  the  proprietor  of  a 
theatre  exercises  absolute   control  over  the  theatre  and   the 
audienee,   as  the  theatre  is  hie   private  property  and    tnat  he  has 
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the  right    to   decide  who   shall    be   admitted   to  witness   an   entertain- 
ment .      There  are   eoi»c   case*  holding  that  a  ticket  of  admission  Kay 
be  revoked  at  any   tirae,    either  before  or   aftar  adttiselon.      Th#re  is 
•one   discussion   a»  to  whether    In   thia   case   the   ticket   taker  accepted 
plaintiff's   tiokut   and   aha  had   entered  the   theatre  or  whether  the 
occurrence  coaplained  of  happened  before   the   ticket  wat  taken  and 
before   she  *aa  technically  inaile  the  theatre.     We  do  not  think  it 
important    If    paaa   upon   thic   ptaJat* 

It  teesiKr  to  be   conce***;-]  by  both   counsel    that  isanagers 
hare  a  duty  to  maintain  proper  order  in  MM  about  a  theatre  and 
while  people  are  assembling  and   iWftiMg  the   same,   and  that   if  they 
have  gocd  reason   to  believe   some   on«  in  the   audience  has  been  guilty 
of  improper  conduct   calculate   to   alarst  or   disturb   the  audience , 
they  are   Justified   in  taking  such  reasonable  etffps  ae  win  be 
necessary  li   end   the  disturbance,    even, if  necessary,  to   the  extent 
of  ejecting  the  offender.      But   the   exercise  of  such  duty  taust  be 
based  upon       reasonable  gr  unds   and   in   a  reasonable  Banner.      In 
th*    instant   case,   while   there  may  have  beer;   a  mistake  as   to  the 
identity  of  the   rlaintiff  and  her  husband  as  the  parties  who  had 
misconducted   themselves  at   a  prior   time,   yet  the  manager  was  acting 
in   seed  faith   in  accepting  the   statement   of  hi  a   eraployea,   the 
usher.      Plaintiff  and  her  husband   insisted   in  denandin<?  an  ecology 
and   doubtless  w^re  rather  belligerent   in  manner.     However  this  may 
be,   the  only  question  for  a  jury  to  determine  was  whether  or  not 
the  force,   if  any,    in   ejecting  the  parties   fro;    the   theatre  was 
unreasonable  or  unnecessary. 

There  is  a  partial  confli   t   as  to  whether  the  manager 
ordered   then;   to   leave   the   theatre  or  whether  they  1i'i    so  Tolun- 
tarily.      If,   however,  we  accept   plaintiff's  version   that   the 
manager  placed  his  hand  upon  her   shoulder   and  ordered  her  and  her 
husband  out  of  the  thratre,  we  are  of  the  opinion  that  the  eowpen- 
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eatery  jnmfgj  *°  «MMfll   ahe  would  be  entitlee"   .-tf*e  not   large. 
The  amount  allowed,  #129w,    seems  to   us  excessive,     "fa  itava   conoid« 
•rod  whether  or  not  this   can  be   cured  by  a  re-.vlttitur;    tat  we  are 
of  the  opinion   that  thia   cannot  be  dona. 

Counsel   for  defendant  &aJt««  soae   cowmen t  upon  tha 
rulingjt  of   the  esurt  upon   instructions,   but   tne  abstract  doss 
not   sho*  that  any   Instruction*  were  requested  or  given, 

for  the  reason  that  the  verdict     is  excess ive  the 
Judgment   It  reversed  «uad   the   cause  remanded. 

AKVXRSXD  AfcB  RKkJ^IiAD. 

Jtatohett,   *'.    jr.,   and  O'Connor,    «*.,    eoncur. 
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Appellee,  ) 

)         J#PEAt   FRO*   SUT>JSRIOR   COURT 
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)  oy  COOK  COUKTT. 

SAfcUiO.  H.   ROJBJ.THAL,  ) 

Appellant.         ) 
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MR.    JUSTICE  llMDU  DlfiLIVKRES  THE   OPlhlOh  OF  THK   COURT. 

Upon   the  trial   of  an  action   to  recover  daa&ges  for 
personal   injuries  received  in  m   automobile  accident  plaintiff  hod 
a  verdict  for  #1500,  upon  which  judgment  was  entered,   from  which 
defendant  appeals. 

The  only  point  presented   la    defendant 'e  brief  relates 
to   the  preponderance  of  the  evidence.      Bui  accident  happened  about 
ten  o'clock  p.  a,  Uovet&bsr  17,   19$?.     Plaintiff  was  riding  in  the 
rear  seat  of  an  automobile  driven  by  her  father  and  the  mother  was 
in   the  front  seat.      The  jury  eould  properly  believe   that,   as  they 
were  driving  north  on  Western  avenue,    the   automobile  driven  by 
defendant   caee  up   frora  behind  and  hasped  the  oar   in  srnieh  plaintiff 
was   riling  so  hard  as  to   cause  it  to  awing  around  and   collide  with 
a  car  parked  at   the  curb.     The  forward  car  at  the  ti&e  was  going 
about  eighteen  or  twenty  ailes  an  hour.      The  street  was   slippery. 
The  force  of  the   collision  threw  plaintiff   forward  and  the  upper 
part  of  her  body  went   through  the  glass  door,    fro*  which  she  re- 
ceived  the  injuries  in   question.      Defen-iant   knew  the  slippery 
condition  of  the   street,     he  claims  he  was  driving  a*,  about  fifteen 
to   sixteen  miles  an  hour  and    that  <ae  MfeVt  have  been  about  three  or 
four   carlengths  behind,      Hie  version  is   tnat  he  noticed   the  forward 
car   skidding  and  put  on  his  brakes,    causing  his   oar  %o   akid,   and 
that   it   just   touched   the   forward   car,   but    tnat   car   continued  to 
skid  towards   the  east   curb.      After  the   collision  defendant's  oar 
ran   a>out   twenty  feet   before   storing. 
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The  jury  could  properly  conclude  that  tin*,   cause  of  the 
accident  was   the  failure  of  defendant,   considering   the  darkness 
and  the  slippery  street,   to  keep  at  a  proper   distance  benind  the 
other   oar.     It  was  his  duty  to  keep  his  car  under  suoh  control 
and  at   suoh  speed   that   it  would  not  strike  the  forward   car.     The 
Jury  was  the  proper  jddge  of  the   facts  as  to  whetner  defendant 
eras   so  managing  and  operating  hi®  oar  that,   if  he  had  he  en  in  the 
exercise  of  reasonable   care,   the  accident  VNM&4  not.  ban  ipf  t<. 

One  of  defendant's  occurrence  witnesses  test! J  ■,  it  tfct  first 

car  was  going  a  little  slower  than  the  9W9  car  which  "cowing  up 
could  not   slacken  its  speed   enough  and  then  the  isapact   eaiae.  * 
This   clearly  establishes  defendant *e  negligence. 

Defendant   in  his   argassent  -  W&%   in  hi®   tflriftf  vrc-prr  - 
criticises  ax.  instruction  which  contains  only  part  of  the  statute 
as  to  speed  on  highways.      (P&ra&r&ph  23,    chapter  95a,   &otor 
Vehicle  act.)     The  oertion  of  the   statute,  held  to  be  objectionable 
in  Johnson  \r  ^MMttPMJJ  •  'W  "SIX*    ttft«   ii  not   in  the  inwtant 
instruction. 

Thttre  is  no  feood  reason  to  reverie  HUl    tne  jTBrtgMtnt 
is  affirmed. 

itatchett,  #.   J.,    and  0  'Connor ,   J.,    concur. 
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MS.    JU3TICB  0*«0*S0X   BKLZYSRXD  THE  QPX;*Io*   OF  1KB   COUNT. 

Coapi-iinants,  who  were  creditor*  of  th«  Auburn  State 
-bank  el'  Chicago,   wilier  was  In   the   proceaa  of  b«ing  diasolved  by 
the  Auditor  o3'  Public  Accounts  of   this  State  on  account  of  its 
insolvency,    filed   their  bill   on  behalf  of   themselves   and  other 
creditors  of  the  Bank  against   certain   atooKholdors  of  the  Bank  to 
enforce  the  liability  iaposed  •*    «uch   etociheldert  by  TflttW  6 
of  Article  11,  ftl    the  CoasUuUoii  of   this  Ltate.     The  case  was 
referred  to  a  aaater  who  recommenced   that   a  decree  be  entered  fil- 
ing  the  liability  of  a  nuaber  of  stockholders  of  the  Bank,   in* 
eluding   the  defendant,    the  Metropolitan  Life  Insurance  Coapany, 
whose  liability  vaa   fixed  at  |8. BM  .      A  decree  w»s   entered  ae 
reeoaaaended  by  the  aaoter,    and  the  iietropc-Hton  Life   Insurance 
Company  prosecuted   this   appeal. 

The  record  discloses   that  in  1914  the  Auburn  ntate 
Bank  vat  incorporated  under   ti.     laws  of   thin  tftate  with  an  au- 
thorised  capital  of  #200,000   ^o  be  divided   into   r>,G0Q   share*  of 
•took  of  the  pax  value  of  $100  a   share,    und  a  surplus  of  120,000; 
that  upon  its  organization  it  begsai  carrying   on  a  general  bank- 
ing business  in  uhicugo    and   contl nttCd    to    It    so  until  kay,   11*17, 
when  auit  was  filed  by  the  Aulitor  of  Public  Accounts  for  the 
dissolution  of  tue  L  .nk  on   account  of  its    insolvency.      It   furt   MP 
appears   from   the  record  that   in  &.uroh,   1114,    th      -ilbernia  Fire 
Insuranee  Coafuny,  now   the  defendant  Metropolitan  Fire  Insurance 
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Company,  was  in   process  of  incorporation  as  a  fire  inauruuce  com- 
pany under   the  laws  ©i    t.ds   tftAtw,    and  through   its  promoters   sub- 
scribed  for  80  chares  of    the  capital   stock  of  the  Auburn    Hut* 
Bank,   fox  W  ilesh  it  paid  $10,000   to   tho  Bank:,   the  stock  at  that 
time  beln>,  taken  in   tho  nam*  of  A.    «T.    fcaghten,   trustee.      A  cer- 
tificate for  40   shares  of  this  stock  was  issued   in  April,  1914, 
and  another  for  40  shares  on   September  29,   1914;    that   nfterwards, 
April  17,   1917,   these  certificates  were  surrendered   to   the  Bank 
and  a  new  certificate  for   the  80  shares  of  the  par  value  of 
|8, 000  was  issued   and   dalivcredte    th<*  defendant  Metropolitan  Life 
In  sit  ran  a*  Company,    *nd   those  shares  of  stoak  stood  in  defendant's 
naae  until  kay  31,   1917,    the  date   the   suit  was  broutiht  by  the 
Auditor  of  Public  account*  to   dissolve  the  Bank. 

The  evidence  further  sho^s  that  during  the  time  the 
•trek  was  heia  by  the  I8ffll— I  Insurance  company  liabilities  of 
the  B-mk  of  wore  than  $800,000  accrued. 

In  the  suit  brought  by  the  Auditor  of  Public  Ac- 
cunts  a  receiver  was   appointed   and  claims  of  creditors  of  the 
Bank  were  fil*d  with    the  receiver.      The  defendant   Insurance 
conpany  filed  ita   el  aim  for  the  #10,  QMS  it  h%6  paid   for  the 
stock,   contending  that   it  had  no   authority  to   invest   its  money 
in  the  stock  of  the  .s^nk  and    that  its  act  in  attempting  to  do   so 
»as  ultra  vires.      In   that   suit   the  receiver   filed  a  petition 
wherein  he  represented   that   the  rmeetiort  of   the  validity  of  tho 
Insurance   company's    olaim   for   the    310,000  had  not  boon   determined 
but    that  he   thought   it   was   for    <.h*  b*st   interest  of   all   that   the 
claim  be  compromised  *nd   settled   for  #5,000,    and  an  order  was   en- 
tered accordingly,   the  clai;    oi    the  Insurance  company  being  al- 
lowed  for   $5,000  as  a  general    creditor  of    the   defunct  iBank.      There 
is  other   eviden   e   in    the   record,    some  of  whicfr  will  be  hereinafter 
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referred  to. 

The   const  1  tutional  provision  of   thie    *tate  whioh  is 
the  baeit   of    this   suit   orovi'See:      m&v*ry   stockholder   in  a  banking 
corporation   or   institution   shall  he  individually  responsible  and 
liable  to   its  er«H Iters,    over  ana  above   the  amount  of  stock  by  him 
or  her  held,    to    >«n   amount   equal   to  his  or  her  respective  share*  so 
held,   for  all    its  liabilities     accruing  while  he  or  she  remains 
suoh   stockholder." 

The  defendant   contends   that   the  decree   is  wrong  and 
should  bo  reversed  for  three  reasons:      (1)    -hat  the  insurance 
company  could  not,  under  the  lav,    subscribe   for   stae*  in  a  4tate 
bonk  and  therefore  its  aot   in  attemoting   to  do   eo  «••  ultra  vires. 
(2)   That   the  stock  Issued  to  it  was  void  because   the  Bank  was  au- 
thorized  to   issue  but   3,000  shares  of   stook   and   that  there  was 
outstanding  on  May  28,  1917,    8819    shares  of  the   capital   stock  and 
that   the  evidence  fails  to  prove  that  the  do   snares  of  stock  held 
by  it  was  part  of  the  authorised  8,000   snares.      (3)   ihat  the  al- 
lowanoe  of  the  elate   filed  wit-    the  reeeiverin   the  suit  brought 
by  the  Auditor  of  Public  Accounts  and  allowed  by  the  court  in   that 

(1)        *'as  the  act  of   the  Insurance  company  in  pur- 
chasing  the  80  shares  of  stock  without  warrant  of  law  an  ultra, 
vlresT     The  defendant   contends  that   it  was  and  in   su oport  of  this 
quotes  from  section  8  of  the  fire  Xnsurar.ee  act,   as   follows:      "for 
the  purpoee  of  investing  its  capital,   surplus  and  other  funds  or 
any  part  thereof  (a  fire  insurance  company)  may  purchase  and  nold 
•••••  the  capital   stock***  or   evidence  of  indebtedness  created  by 
any  corporation  or   corporations  organized  under  the  laws  of  the 
United  states  or  of   this  or  of  any  other  state.****     Jho  investment 
or  loan   shall  be  made  by  any  suoh  insurance  company  unless  the   same 
shall  first  have  been   aut  orised  by  the  board  of  directors,   or  by  a 
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ooauittef    thereof,    charged  *  ith   the  duty  el'  supervising  each 
loan."     Sec.    a,    chap.    7:5,    page  1514,   Canill'o  1929    fltututee. 
And   the  contention  le  made   t  at   there   ie  no   evidence   in  the  rec- 
ord tint   the  di rector |  or  a   cosaaittee  thereof,   authorised  the 
purchase  of  the  80  shares  of  stock.      A  auifi elect  answer  to   thie 
ie   that  no   such  question  was  raised  under   the  pleadings,  nor  was 
any  such  contention  made  before   the  sianter,  nor   is   there  any 
evidencein    the  record  tcu  chine  the  question  whether   the  inveatacnt 
was  authorised  by  the  Board  of  Directors,      ¥h*  evidence  shove   that 
tae   stock   certificate  was  issued   and  delivered    to   the  Insurance 
company  and  paid  for  out  of  its  funds,   arid  if  the  purchase  was  un- 
authorized the  burden  was  upon   the  defendant  to  adduce  evidence 
of  this  fact.      A  further   argument  ie  trade   that  Article  11  of  the 
Constitution  of  18?C   in  the  first    four    sections  refers  to   corpora- 
tions of.      the  next   four   seoti on*  refer  to  banks,     mi    i  iat   there- 
fore  the  Constitution   .doc?  not   treat  a  b-»nk    *e   an  ordinary  cor- 
poration.     It   is  further  Contended   that   the   ^ire  Insurance  act 
above  quoted,   authorising  the  til !<■  lilt ■!  by  a  fire  insurance  com- 
pany of  its  funis  in   stnex   of  ■  corporation,    1o*s  not   include  the 
stock  of  a  State  bank.     We  think   the  arfranaent  le  refined  and  un- 
warranted.     Section    8  cf  the  Fire   Insurance     ct  provides   that  a 
fire  insurance   company  &ay  lrvest   its  capital   or  surplus   in  the 
stock  of  any  corporation.      There  is  no  limitation  as  to   sny  par- 
ticular kind   if  corporati  n  and  we   think  we  would  not  be  warranted 
in  holding  that   stock  of  State  banks  were  excluded.      Section   8 
being  clear  and  unambiguous,    t  itre  is  no   ground   for  construction. 

(2)        Were   the  BC   shares  of  atock  purchased  by  the 
defendant  part   of   the  ©ver-iasue  of  the   stock  by  the  Bank,   and   if 
oo,   was    such   stock  void?      In   the   instant   case   the  complainante  do 
not  seek   to  recover  a^inst  all   of  the  stockholders  of  the  Bank 


iisjonr   &*Jair*#a«»    if.   v.i«i>   »Af    Ml*  *ays*rit>    .Imiva    *<*J*ismoa 

.  &X-JI  •H«4r   «K7    .qada    ,£    .»•£      •  .aa«l 
>#«  «d*  nk    .vjjwiir.-    out  •  £    •«  afca*  «i  fl  »   ait*    fejA 

ad*    fcv  %t»,fJl3ttOO    A    10    9lm$X>"-  ftlO 

•  ;,  jwco*  j*»l»lYlim  .  li  *rf*  Id  •»■ 

Hi  aiani  ^iftjua  axil  •to*l#cf  afctua  aelia«^ac9  dbust  Xs* 

0    '.am  o*  *K#  \tf  feaaiia:  iu»  a«v 

■  •-• 
•oaa^v*  e  ■  ■■•■->    <iocyis  tutf  ail*  Be 

»&««  «1   Imw  *• 

t*«na3 

**at 

1  arfi  ;..  r©«&i 

• 

a*     .irtarf 

.-■•  . .'     ■ 

.  ■  ■  ■ 

'  al 

.1*  x««Ia  Raiarf 

11   bn.  fcoala* 

•v>i«    «av  ,«• 


beeaua*  It  appeare   that  liability  was  claimed  only  against   the 
owners  of  14004"  shares  of  Mm  stock.      It   is  conceded  that.   tnere 
was  an  o^er-issue  of  •took.     We   think  comnlnlnants  made  a  "rlmji 
facie,  ease  under  tha  Constitution,    »o   far   as  the  point  now  >inHtr 
consideration   is    involved ,   when    they  proved    that   tho  Bank  h*d   lasted 
•took  to   the   several    stockholders  an*,   that  if  the   charcjs  of  steak 
issued  to    the  defendant   in   th*  Instant   case  v/ere  an   tVMNiMMfu 
the  burden  was  '.men   the  defendant   to  show  this  fact.        Cp-jtigs loner 
of  Banks  v.    Coaroopo)  itajn  Trust  Co..    253  Bass,    0M  *   «16.       Moreover 
we  ere  of  the  opinion   that   the  evidence   is   to  the  *ff>ot    that   tha 
80   shares  were  not  part  of   the  ovar-leeu*  of  stock,    il tlWHefli   this 
is  not   clear.      The  f*i 'fence  tend©  to   show  that  the  90  jUmjil  of 
•took  were  i»sMii   shortly  after  the  Sank  was  incorporated,    *»d  be- 
fore the  8,000  share*  had  been  issue*. 

(S)        llM  the  allowance  of  the  Insurance   MMpMaJT*! 
claim  for  the  110,000   it  had  nai<4   fa»  the   80  shares  of  stock  by 
the  Circuit   court  of  Cook   county,   In    MM   euit  brought  by   the  Auditor 
of  Public  Aeeounta  raj.  fludlga^a,?     We   think   it  was  not.      The  evi- 
dence shove   that   the  Insurance  earapany  fil*d   its  alain  with  tha 
receiver  for   tha  $10,00©,   in  which  it    set  up  that   it  h-¥i  no  right 
or  power  to  our  chase   the   stock  and   asked  that   its   ol  iim  be  al- 
lowed;   that   tha  receiver  in  that     case  filed  a  petition  in  whlah 
he   sat  up  the  Insurance   company's  claim  an''   its   contention, 
stated  that   tha  liability  had  not  bean   deters  inod;    that  it  was 
proposed  that  tha  $10,000   claiei  be  eoemrosrieed  wd   allowed  for 
$5,000  os  of  I  general    creditor  of   the  Auburn  £ank;    tiiat   the 
receiver  believed   it  mm   for   the  beat   interest  of  the  cr®diiore 
of  the  Bank   that   the  claim  be  comproiaiBed  and  allowed   for 
#6,000.      the   record  further   discloses   that   an  order  was   entered 
on  the  prayer  of  the  petition  of  the  receiver  in  which  ftke  court 
found    that  it  was  for  the  beat  in threat a  or   the  creditors  of  the 
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Bar.k    thai    the   claia  of   tue  insurance   company  be  alleved   for  »5tGO© 
and  disallowed  as    to   the  balance.      «ie    timt   It   clearly  appears  with- 
out  dispute   that    the  matter  wae  not   adjudicated   by   the   court  but 
vat   oompro&i  eed  by   the  parties,    sc*d   an  order  was   «at«red   by   the 
Circuit  court   accordingly* 

a  further  point  is  made  that    the  Master  erred  in  net 
sustaining   the   insurance   company »»  motion   to    sirixe  out   complain- 
ants'  exhibit   t«    beinfe  a  oosipilation  made  by   one  of   comolain^nts' 
witnesses  froai  the  bank   stock  certificate  books.      *he  evidence   snows 
that  this  boons  and  records  of  the  hank  were  voluminous  and   a  aid 
not   cenvsnieutly  be  taken    to   the  &  aster's  office   and   that   complain- 
ants' witness  made  a  written   euaua&ry  as   to    the  ownership  01    the 
stock*      On  a  nusber  oi'  occasions  on   the  hearings  beiore  the  Blaster, 
It  was  stated  by  counsel   loi   the   complain  unts  wnero  the  booxs  and 
reeords  oi   the  aank  were  located   Mai   that   counaex   2  or   the  defendant 
could   examine   tacit,   but   apparently   Usai  osier  was  not  availed  of  by 
defendant's   counsel •      In  eases  of   this  character  it  has  oiten  been 
held   that  whsre   the  ficts  to  be  proved  «x*  a  general   result  oi  the 
examination  of  booxs  and  records,    evideneeaiay  be  ♦;  iven  by  any  coupe- 
tent  person  who  h&a  examined  the  books  provided  the  result   is 
eapable  of  being  ascertained  by  oalouiation,   sjaj   Must   t..is  is  oiten 
the  only  feasible  way*      hoopla  v.   Harold.    Iff  111.   44a;  north  Aaerl- 
oan  Life  Ins.   Co,    v.   Colonial  'fruat  .».  Bawln«a  aask.    Hi  ill.App. 
464;  ?eo»le  v.  mund^y.   204  ill.   App.   24.     le  thins  the  evidence  was 
competent. 

Counsel   for   complainant  a  contends    tnat   the   chancellor 
should  have  included  in  the  decree  interest  on   %hm  $8,000  from  the 
date  of  the  fixing  of  the  master's  report.     But  we   t:»ink   this 
question   is  not  properly  before  us.      if  counsel   desired   to    raise 
this   contention  he   should  have  assigned  cross-errors.      Sec.  107, 


|   yd  »».-  j*w  ?•«*««  »itJ   Smtii  aiuqaii   #j/o 

,^X*fU&ieO©*    ttliOO    llifl 

«»v**«f^*»  *0(U8ii*»oi  a*t*  g«litiM«m 

»ntj)  *&juk  AaitaXifatoo  a  ^til*':    ,S   tl'Jlctxa   'nine 

r  -.    r,     .:,      .....:><-  .  v  -i ; :.    ,     ■>.!,      i.      •  i  •  r     .».•  -  ■•  .....,.'    *  ■■,..:<     t4MM««JlV 

;,■:  .  :   • 

»«t   ^Wdtfl    M *•'  j  "f  *  mmUt  8S9uJXW     a/fl* 

«««  »t£J  fl»  ««c  -«*   tadauai  is   a        .xseJa 

few*  <9*ood  ad*  tYMw  a*«*.  saJU  Xqjaos   »x»j   19 1   X*aa»^»  xr  s,ftW  ** 

liteftreltai}   »j  .tf*o    #**«    ba*   fc»*«a«X  **•*  JilUtft  •£«»    'lo   *J>*«9«* 


x- 


1   a'  iaubaa'iat: 


nt   I«iaa«9  *   •«    ^votf  »«  oJ   a*o*l  adi   a-x*j*tr   tmOJ    Pl»A 


ns.MO  ||  tj  XvaXjte.  i.*©«ws   »*latf  If    9li*«;*a 

*ii^ffA.  ***«!  :*»»  ..;i  «d!u  ,iuaafc»;         tMi    •>■•  •i*Ti«*rt  \xoo  wii 
,f<^.xxi  ws  .iaes_ju»'  „.,oo....nii  aim  a— 

a»v  a»«»bXv«   »it»   aLaXriJ   »%      .*£    .  ifi    •JLaaHStilL 

.  J  aa  J  »«JB0ft 

.„•       ■»■  ,.-•..    mi     M  #§#^»*»i  - •  ••  •  •*  ■■■••••   nJ   :*•.•..-:.'.   trail  bli/ajria 

fti  J     SW    ttfSt        .tit  Jii^M    I  *0    ttSAb 

oalanr   o*  »  tX      ••*   ino'Urf  1  i*n  el   aol*aai<a 


vatty.   110,  R*via©<1   Statute;  M,eCre»r y__?c,_  Burngml »r -   *|  111.   43. 
Kortorer,   so   far  as  &pp«erc  fro»  Dm  record   ihir   question  wn»  not 
called   te    the   attention   of  MM    ch   neeller. 

Jfca  deerea  of  the  Superior  ootirt  of  Cook  oourst.y  i« 
af  fi  rzr.ed . 

AFFm 
l&atohett,  JP.    *T.  ,   nisd  KoSttrsOy,    J.,   concur. 
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SCHMIDT  COI STRUCT 10*  CG1U»A*Y,    ) 
a  Corporation, 

Appellant, 

vs. 

MYRO*  DOVJtZS  and  liATHAR  CORF 
Doint  Business  as  Myron  Down 
*  Company, 


SATMAK   CERJF,  i 

Appellee.  I 


MUNICIPAL  COURT 
I  CUM, 


259I.A.  644 


MR.    JUSTICE  O'COfiliOR  SKLZV&BD  TKB  OPZSZOK  Of   THB  COURT. 

Plaintiff  brought  eult  gainst  the  defendants,  Myron 
Downle  and  fiatJian  Corf,  doing  bucinsess  as  Myron  Downle  &  Company, 
to  recover  31300  claimed  to  be  due  plaintiff  for  paving  the  alloy 
in  tho  roar  of  certain  lots  owned  by  the  defendants  in  accordance 
with  a  contract  entered  into  between  the  parties.  Downle  was  not 
served.  The  case  was  tried  before  the  court  without  a  jury,  there 
was  a  finding  and  jud*pient  in  favor  of  tho  defendant  Corf  and 
plaintiff  appeals. 

Tho  evidence  is  to   the  effect   that  Bownle  and  Corf 
owned  certain  lots  in  Chicago  and  that  plaintiff  was  a  corporation 
engaged  in  paving  alleys  under  contracts  entered   into  between  it 
and  the  owners  of  property  abutting  on  alleys;   that  in  lf» 07  plain- 
tiff solicited  tho  defendants  for    the  paving  of  an    xlley  in  the  rear 
Of  certain  lots  owned  by  the  defendants,   and  a  written   contract  wae 
oaterod  into  between  the  parties.     The  work  was  done  by  plaintiff 
but  defendants  paid  nothing.      The  defendant  Cerf  filed  an  affidavit 
of  aerito  and  gave  testiiRony  to    the  effect   that  he  did  not  own  tho 
lots  in  question  and    that  no  acted  only  as  a  representative  of 
Dowule  And  possibly  other  parti  eo  in  the  staking  of  the  contract 
for   the     lavir.f;  of   the   alley. 

We  think  there  was   sufficient   evidence  to  warrant  tho 
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court   to    find  for   the      ialntiff    igalnst  defendant  Cerf.      An  exami- 
nation of  the  record   fails   to    iiecloBo   the   theory  on  watch   the   court 
decided   the  ease,   end  defendant   Cerf  has   filed  no  brief  in  thle  court, 
The  evidence  is  to   the   effect   that  Cerf  entered  into   the  contract 
with   the  plaintiff  and  that  he  was  liable   lor   th*  work,   and   thie, 
too,  although  Dewnie  was  not  before  the  court. 

Plaintiff  of i «red  in   evidence  a  written   document 
dated  April  20,   1937,   addressed   to  it  by  defendants  and   signed  by 
Cerf,  which   it   ie  conceded  was  part  of    the   contract.      It   states: 
•We  aocept  your  proposition  dated  April  155th  cover  lag  the  paving 
of  the  alleys  backing  lots  78  to   30  inclusive,   m  and  &5  and  lets 
96  to  100  inclusive,    and  hope  you  will  get   started  or*  the  work 
immediately. ■       When    thla  was  offers*  in  evidence  the  court  called 
the  attention  #f  counsel   for   th«  plaintiff   to    the  fact   that  the 
written  document   ouowod  an  acceptance  of  plaintiff's  proposition 
of  April  10th,   and   since  the  evidence  shewed  that  proposition  to 
be  In  writing,   the  writing  must  be  produced,  or   secondary  evidence 
la   ease  it  could  not  b*  produced,      Xh«T*  was  soma  discussion  on  this 
qu-stien  but   the  case   then  apparently  erroneously  tum«d  on  another 
theory.      It  appearing  from  tne  evidence  that   the  proposition  mado 
by  plaintiff   to  defendants  for  paving  the  alley  was   in  writing 
which,   with   Hsi  acceptance  by  defendants,  would  constitute  the 
eontract,   the  ease  oculd  not  properly  be  decided  unless  the  eon- 
tract  was  before  the  court. 

We  are  reverelng  the  judgment   eo  that    t^e  facts  may  'ill  be 
adduced.      Plaintiff *e   statement   of  dak  is  based  on   a  quantity 
meruit.      Cf  course,   if  tne  contract   ie  in  writing  and  the  price 
specified,   the  pleading  would  have  to  be  amended. 

The  judgmeat  of  the  municipal  court  of  Chicago  is  reveroed 
and   the  cause  is  remanded  for  a  new  trial. 

R!VKR3SJ>  AND  MUMa 

Itatchett,  P.   J.,  and  aeSurely,   J.,   concur. 
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ST  AM  SLAW  KASWUYK  and 
AGSIIS3SKA  XASFR3V&, 

Appellee* , 

UJUCJlPAL   COURT 

(aacAw. 

O.AjyxSLaW    3AJEOV3&X    and 

BBRTHA  itfmn,  ) 


liR.    JUaitOI  G»COliHOB  XHLXTOAKD  THE  OFIJIIGS  OF  THK  COURT. 

Plaintiff*  as  landlords  brought   suit  against  the 
defendants,    their  tenants,    to  recover  possession  of  certain 
premise*  in   Chicago.      The   cas*?  was   tried  before    ;he  court  without 
i*  jury  and  there  wu  a  finding  a*1*  Ju&j&e.'.-t   in  plaint i ff* '  favor 
and  the  defendant*  appeal. 

The  record  disclose*  that  on  February  5,  1926,  the 
parties   entered  into  a  written  lease  whereby  plaintiff*  leased  to 
defendftj&t*  certain  precise*  in  Chicago  for  a  period  of  five  years 
beginning  on  February  1,  1985,  and  ending  January  21,  193u.     Th* 
lease  having  by  its  tens**  expired  on  Janu&ry  31st t  plaintiff*  on 
February  3,  1930,  brought  this  suit  in  forcible  detainer  against 
defendants  to  recover  p©y*<3ssion  of  the  previa**.     On  the  trial 
of  the  ease  one  of  the  defendants  testified  that   in  August,  1929, 
he  had  a  conversation  wit;;   the  two  plaintiff*,    --and    the  fact  that 
defendants1  lease  would   expire  on  January  31  et   following  was  dis- 
cussed,   and  that  plaintiff*   at  that  time   told  him   that  after  th* 
expiration  of  the  lea**  h«  could   continue   to  occupy  the  premises 
as  a  tenant   froa  aonth   to  month.      One  of  the  plaintiffs  denied  that 
there  was  any   sueh  conversation.      At  out  January  2,  1930,  plaintiff* 
•erved  &  written  notice  on   defendant*  advising    thea  that   their 
lea**  exoired  on  February  1,   1930,   and  demanding  possession. 

It  seeRs   to  b«   conceded  that  defendants  having  inter- 
posed an  affiraative  defense,    the  burden  was  upon  thea  to  prove 
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such  defense  by  a  preponderance  of   the  evidence.      Th«   court  having 
f oun d   the  issues   for    the  plaintiffs,   we  would  not  be  authorised 
in  disturbing   the   rinding  and   |M0MKl   in  plain tl fie'   favor  unlese 
suoh  finding  was  against   the  nanifest  wei   ht  of  the  evidence.      Xhe 
trial   court  observed  on   the   trial    that   the  defense  as  testified  to 
by  one  of  the  defendants  was  entirely  too   indefinite,   And   found 
the   issues   for   the  jjlain tiffs.     A  careful   consideration  of  all 
the  evidence  leads  to  but  one  conclusion-   t>.at  we  would  not  be 
warranted   la  holding  that   the   finding  of  the  trial   Judge   in  favor 
of  the  plaintiffs  was   against   the  aanifeot  weight  of  the  evidence. 
On  the  contrary  we  are  clearly  of  the  opinion   that   the  finding  was 
the  only  one   that  oould  reasonably  be   entered   froas  the  evidence 
adduced. 

The  Jud^ent  of   the  Municipal    court  of  Chicago   ie 
affirmed, 

tfMBMef, 

Matohett,  P.    J.,   and  KeSurely,   J.,   concur. 
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MR.    JUSTICE  O'COfiFGR  0KLIV2SBKT!  TMK  OPINIO*  0?  THX  COUKT. 

January  9,   feittf    WflllllMt   .  iled  ais  bill   to  lor*» 
olo»e  a    trust  deed  dated   June  27,   192a,  given   to   secure  an  in- 
debtedness of  $13,500  as  a  part  of   MaO  purchase    >rice  of  certain 
res.1   eetHto  that  day  purchased  by  the  defendant,  *alsh,   from  com- 
plainant.     The  note  was   due  three  yeare  aftnr    late,   with  interest 
at  6   p»r  cent  per  annum,   payable   as*;!- annually,   as   evidenced  by 
six  interest   coupon  notes,      the   first  moupon  became   iM   and  pay  Vie 
by  its  terms  December  tffl   192:>,    yntf   complainant  oemt*»nded  that 
there  was  default  in   the  payment  of  tiiie   coupon  «?hich  warranted 
him   in   declaring  all   oi    the   in  iebtednoss   du*   ■m4   payable.      Ql    I 
other  hand,   the  defendant's  position  was   that   there  was  no  default 
because  he  had   tjiven   a  check    for    the   amount  of   the    coupon  to   com- 
plainant'* representative,    a  ijnieago  bank.      After   the   issues  wers 
made  up   the   cause  was  referre     to   lIMlfll  in   chancery,  who  took 
the   evidence,  made  up  hie   report,    and   recocu&ended   a  decree   in 
accordance  with  the  prayer  of   the  bill,      objections  and  excretions 
of  the  defendant  were  overruled   and  a  decree  entered   awarding 
foreclosure.      The  amount   found  iue  by  the  decree,   which  included 
the  master's  foe  of  $201.70   and   solicitors'   fees  of  #1230,  woo 
$16,477.10.      There  was  no    controversy  as   fet    the  making  of  the 
note     or   trust   do«d.      iubs tar. t tally  all    the  ..alters   alleged   in 
the  bill  were   admitted   in   the   answer  except   the  default,    so   that 
the  only  point    in   controversy  was  whether   there  was  a  default   in 

payment  of  tue  interest  coupon,   #405,  which  became  due  by  its 
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terms  December  27,  193*5.   The  defendant  tendered  payment  in  his 

HUMMVi 

Complainant   alleged  in  his  bill    that   on  January  7, 
1929,  he   elected    to   declare  arm   rtid  declare   th*  whole  lndebted- 
n«ss  due  on   account  ol'   defendant  's   failure   to   omy   tho    tirst   in- 
terest  coupon.      The  .'&  hater  in  hie   report   found   tnat   there  was 
default  in   the  payment  ol*  interest   *«M  because  ©.;    such  default 
the   complainant   ***    ejected   to   deci&re   tm4   146 1   by    the   filing  of 
his  bill   of   complaint,    on   January  9,   195?<<s»,   declare    the    untire    in 
debtedness*   due  and  payable,      and    tne  decree   ftMttd   UHbH  by  the 
terms  oT  the  note  MM   trust  deed,    the  le&al  owner  of  them  might, 
in   case  of  default   for    three  days  in    th«?  payment  of  interest, 
elect   to  declare  the   entire  indebtedness  due   Had    ttU»t«   on  account 
of  the  default  in   the  payment  of  interest,   MMB|  id,   on 

January  9,   by  the  filing  of  hia  bill,   declare  the  entire  i?.'idelted« 
ness  due  and  unpaid. 

the  evidence   efctwi   that  in  June,   19  ?<.'■,   d^find— t, 
Walsh,    purchased   list  priwlntl  mentioned  In   list  trust  deed  from 
the  complainant  through  one  Wilson,  a  real    estate  igll,    the 
transaction  being  carried  on  between  Wilson   and   the  defendant. 
The  purchase  price  of  the  proper  ty  is  not   aisolossed  by   the  evi- 
dence but  the  trust  deed  ttOftfti   that  the  |3.S,1G9  evidenced  by 
Walsh's  note  was  given  in  part  payment  of   the  purchase   price. 
It   further   appeal's  that   the  complainant  lived   in 
Calumet   City,    Illinois,  UfedUtfl  lies  immediately  west  of  ffTTIIj. 
Indiana;    that  about  December  £2,   192 .-•>,    fjHsyl«aMKt  delivered 
interest   coupon  note  &o,  1  to   a  Hammond  bank  for   collection;    that 
the  Hammond  bank  forwarded   the   coupon   It    its   correspondent  in 
Chicago,   The  Continental  National  Bank  and  Trust   Cos^&ny;    that 
upon  receipt  of   the   coupon  by   the  latter  bank,   witch  was   about 
December  24,   it  notified  defendant  Walsh  in  writing   that  it  held 
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the  cr>ux»on  for  collection,      The   avi  dence  uls©   shows  tn»t  an  ofii- 
oer  oi*  the  bank  talk*<1   with  defendant  fftfdl  on   trie    *phone   said   &**ed 
whether   the  bank   should   111   UN  not*  to  Walsh   j*nd   receive  payment 
or  whether  Walsh  would  pay  the  note  at   the  bank  and    that  Walsh 
stated  he  would    eend    1  check   to    the  bank.      The  principal  note  pro- 
Tided  that   "In  case  ©f  default   i"or  three  days  In  the   pf  Mlt  of 
any  installment  oT   interest*    the   i«sgal  hold-- r,   at  hi*   election, 
without  notice*  might   at  the  expiration  of  the   three  days,  declare 
the  entire  indebtedness  due.     A  similar  provision  is  contained  in 
the  truet  deed.     On  Secessber  Met,  the  ffitiHnUgfl  bsnfc  net  having  re- 
ceived payment  of  the  coupon   and  the  •0Hg&*ftftflKt  apparently  being 
apprised  oi'  this  fact,    the  hajRi&ond  bank  wrote   the  Continental  tosjft 
to  return  the  coupon  at  once,    MM   the  Chicago  bank  accordingly  re- 
turned  the  coupon   to   the  RWHMMl  bank  ©n  January  'And.     On  January 
3rd  the  collection  department  of  the  Chicago  bank  r«"©»i.ved   from 
Its  mailing  department   the  del' en dflfte  IfjiKtl*!  sjTimll  for  $4*>S  in 
payment  of  the  note.     ffni.iBtl  enclosed  with    the   8JMHJI   the  written 
notice  he  had  received   from  the   Chicago  bank   that  it  held  the 
note  for  collection.     Upon  receipt  oi'  feh*?  ©heck  by  the  note  teller 
in   the  collection  department  of  the  Chicago  bank,  he  telephoned   the 
Hasussond  bank  advising  it  of  the  receipt  or    the   cheek  and  asking 
for   instructions.      Thereupon   the  tin,, -,;u©nd  bank  stated  it  would  later 
notify  the  Chicago  bank  as  requested.      The  almond  bank  waa  ap- 
parently  trying  to   get  in  touch  aitfe  itu   euatoissr,   th»»  eosif»l»inant, 
and   on   January  4th   the  Hajwi-ofld  bank  advieed    the  Chicago   bank  to 
return  the  check  to  Walsh.      'lh&,   unicago  b-*nk   tie    fcfels  on   the   ease 
day,  writing  Walsh    I  letter  in   vie   it    stated:      "This  not*  hae 
been  returned  to   our  correspondent   and   thay  have  requtfsrtad  ue  to 
return   the   check   to  you.*     Walsh  received  hits    check  the  aext  day. 
All  of  the   foregoing  evidence   is  undisputed. 
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Walsn  testified    that  h»  pi  ;c«M   the  check    In  a  dr«w«r 
in  hi  a  desk,   assuming   that   the  owner  of   the  not*  would   call  to 
receire  payment  witnin  a  few  days;    that  he   called  up  «ll*cn,   the 
real    estate  agent   HiljU^i  MMM   MM  purcht.se  of  Mm  property  was 
siade,   in  an  endeavor   to  eoaneurii  late  with    the  complainant,  whom  he 
had  »et  only  once,  but  wee  unable  to  locate  complainant  ail  All  net 
know  where   the  note  was  Mil  yayii>l»}    that  he    lid  not  locate  co»- 
plain  ant  until   after   the   suit  was  brought. 

'Ihe  ewjhienee   MM«t   tnat  Walsh  hat  aisple   funds   to  p<*y 
the  note  and   that  his   MMfA  *«,i  good,     'inhere  is   further   mt$m  ce  to 
the  effeet   that   oomp.i»inant  knew  that  Walsh  was  considered  a  B>an 
of  Mm  anfl  financially  responsible.     Ce«plain*snt    sMtiflMI   that 
on  January  3rd  he  want   to  the  HMWDBIM<  b*uik,   obtained   the  coupon 
which  had  been  returned  to   It.  by   the  Chicago  beck,    and  on  the  asaae 
day  casi*  to  Chicago  and  &»ve  the  notes  MM*   trust  d**«*d  to  his  solici- 
tor with  directions  to  institute  foreclosure,      the  evidence  also 
aho*s  that  Valsh,  at   the   time  the   coupon  VMI   Mttt  to  Chicago  for 
collection,   was   eeinioyed  by  the  TwaM'th  Street   ffter*  »t  1:  th   and 
Halsted   streets,   Chicago.     Walsh  testified  that  on  PwMtt  881 
when   oe  wae  no  tilled  by  the  Chicago  bank    that  it  ImU   the  Coupon 
for  collection,  he  requested  a  young,  lady,  MM   *aW  »#f4Mt     fief  the 
Twelfth  Street   store,   to   Mfei  out  a  cheek;    tfe&t  Mid   ti>er®u?:©n  made 
out  the  check,    n-jyabl*    It    Mm  or^r  ff  the   Chi  cage  bank  for   U 
which  ha  signed   and  whio  i  he  rMM4*t*4  her   to  Mail   to   the  fcttsk* 
She  gave   testimony  to    the    same   effect   «nd    further    testified   that 
she  mailed   the   check   on  December   H6th;    that  later  on,  ftalsh  having 
left   the   «aploy  of  the    iwel.th   street  Store,    she  destroy**!   the   Ml  MM 
book  containing  the   cheek  stub  in   mi  est  ion.     the  MMtMC  %a£e  «o 
special  1  in  ding  as  to   whether   the   niMO   hiwl  been  Mug*  eut   (M4  MallMl 
on  Deoeisber   26th,   but  we  raust  aesuiae  that  he  found   &gnin&\  the  de- 
fendant,  and  ws  are  clearly  of  tne  opinion   that  we  VMtiUI  not  be 
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warrant ©d  in  disturbing  hi  a  finding. 

On   the   question   of  the  amount   ol    wplslBiHIl  *f  solici- 
tors'   f««e,   one  of   0Qj»s>l«in  ait 'a    counsel  testified  that  to*    out   in  Si., 
days   tlae  on   the   case,      tie  kept  no  J&e&orandua  of  Ms   eervict-a, 
he  further  §Kfi  teeilciony    to    the   effect   that   the    aim  taken  before 
til*  maater  sind   in  court  would  not  fee  MOTI    than  two  cr   three  r5»>7». 

Where  a  note   ami   t-ruat  dead  provide   that  upon  #ny  da- 
fault  in  the  payment  ol"   internet   rtMMB  due ,    NMI  PMMV  or  then  way  at 
hie  option  declare   the  whole  amount   .--ue,    the  rule  is    that  a  tender 
of  payment  el  the  overdue   "'interest  b^fcre  the  optio«  to  declare 
the  whol«»  debt  due  has  been  exercised,    cuts  off  the  rigM   to   exer- 
eiee  the  option ,   and  inis   It  »©  heoauee  the  debt  &&«•  fiat  become 
due  on  the  were  default  in  |N»fHlfJ&v«  hut    a«*ae  affirm ntive  action   is 
necessary  by  which  the  creditor  Bfl&«a  it  kno^n  I*   the  dflfeHv  that 
he  intende  to   declare  the  whole  debt   due,**     36  h.G.l.,   ft§« 

In  discussing  this  wose  '..vUeetion  it-  la   Mtli  in   DNIM 
on  aortgagea,   vol.    t«   p.   99*9        *WtM  ■tegta    -ebt    tefldi  not  |0|  facto, 
become  due  upon  default,   but   fee  *©rt  &<»$*»  iMM  a  mm  tier*  which 

he  raay  exercise  or  waive,    and  if  the  mortgagor  i»ak?::a   the  overdue 
payment  or  tender  a  the  overdue  pagNidHt  before  the  option   is  exer- 
ciaed,   the  right  to  declare  the   entire  indsbtedntfse  due  ie  lest." 

The  foregoing-  rule  is  if md  in  principle  Mad  hat  long 
been  finely  eetablished.     in   the   insist   M   l|       -     "ridence  shows 
that  the  defendant  tendered  payment  of  ifct  interest  at  the  latest 
on  January  3rd  by  sending  hie  eh '■•ok     <i    gfct  Mlitfjgt  bank,     this  was 
four  daye  before  iftlHplitllTirfftll   claim®  to  have  elected  to  declare  the 
entire  indebtedness  du».      Qoaoiaimu;t ,   Ml  hie  bill,    t3&tg*d   that  on 
Jamir*ry  7tft  he  had  elected  ts  accelerate   ftht  ttgtMBt   »i    %h$  entire 
indebtedneae,  which  had   2^  yn&xs   to   run,      fhe  iMMIttf  mi   the 
chancellor  both  found   that  eokplitnant  had  dtttfttd   If  declare  and 
did  declare   the   entire   indebtedness   due  en   TlMRfeaV*  £ih.    Ha*  date 
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•f  the    filing  of  tlur  till,    so    uiat  anler   the  rule  of  law  alove 
stated,    the  tender  cut  cxf  ttttjitttftaiila  *■  ri#ht   to  declare   the 
entire  taatfrtftfttti  du<*.     ».or««v«jr,   *  court  of  equity  la  «  court 
of  conscience   MM  *tli  wot   atwayo   literally   enforce  ths  provision* 
©f  %  trust  de**<l  wh»r«   to  it  it  VtNM   be  tppitttf  tt  »vid  un eon scion* 

able,      ffffffrfflf  *i  tlil  ■  Ifti  i  JiTiiii  iMrtli  IN  ui.  '6;  JtttWH  *. • 
Miliflrtffllli    2Ri   111.   App.    Mft|   A^tfrousoft  v.   itttte  •■*  ***•    *?>?>•   ••§! 

Pavls  v.  Blair,.   BH  ill.   Apo.   417. 

la  the  &M&JI  c**#  a  bill   was  f&at4  to  foreclose  a 
trust  deed  Msl  a  receiver  was  Appointed  during  the  pendancy  of  the 
suit   to   collect  rente  in  accordance  witn  the  ItlfHI  of  the  trust 
deed.      The   ttttrt  hel '    Hetffi  Met  no   error  in  appointing  A  receiver 
under  the  fottt  in   that   ease,   but   said/     *ifc   It  not  meant,  however, 
to  be  said   that  a  court  of  equity  will  appoint  a  receiver  e imply 
because  aueh   appointouant   It  stipulated  for  i&   the  Mttt§tf£t«     the 
court   la  not  bound  to   Wflftfrtt  such  a  provision  wher«  it  la  not 
necessary  to   pnfore*   tao  lien  on  the  rente  and  profits  for   the 
Payment  of   the  tmrtjmgi   debt.      But  it  has  b«?e«  i»t*ld   that   such  an 
■f^NMMWl   in   the  mort^a^e  is  tfttitlt^   to   #»i§ht  in  determining: 
whether   the  pcwer  of  the   eourt   fee  asake  the  «ppointia«»nt  should  be 
exercised  or  not.* 

In  the  jy&lhjiaw  case,    in   considering  a  tltU&sff   question, 
we  said   (p.    270):      "And   indeed  it  has  been  held   that  even  wh«aare  the 
trust  deed  expressly  pledges  tits  rents  as  security  for  tne  debt  and 
authorises  the  appointment  of  a  rscst^er,    Hat  ttstffl  will  not  stake 
such  appointment  wh**r©  it  would  be  inequitable  to  do   so.     hs&k&X-X* 
Illinois  Trust  &  Savings  ^anfr.  199  111.    70,      And  in   Met  case  of 
Aetna  life  las,   ^o.   v*  Broker.   160   ins.    »76,   it  was  hold  tnat  tne 
provision  in    the  trust  dee<*   authorising   ta«  nopoinkmrnd  of  »  re- 
ceiver  to   collect   the.   rents  ftttftl  not  b*   nn  forced   in   a  court  of 
chancery  except  where  the  equities  of  tne  o&ao  required   that  it 
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be  don*.*       And  we  heli^   that  a  provision  oi'  ■  trust  deed     r^vi  ling 
for   the  appointment  of  1  receiver  upon  def  alt  vab  not  always  con- 
trolling,  but   that   a  receiver  woul I  be   appointed  or   the   appointment 
withhold  upon   a  consideration  of  all    the    *quiti«s  of  the  case. 

And  in  the  Davis   case  >snpther  division  of  this  court 
said  (p.   43«U  :        "Despite  the   pr  vleioca  of  the  usual  trust  deed 
authorising  the   appoin taient   of   a  receiver  without  notice  and  with- 
out  eojAolAinr*nt  '•  bond,   int«r«sted   parties    ire   entitled  to  equit- 
able conalderation  in  a  court  of  chancery.  * 

Under  the  fucts  disclosed  by   the  evidence,  we  think 
it  would  be  oppreoaiv      *nd   unconsei enable   in   the  inetant   case   to 
allow  a  foreclosure,   require  def«udant   to  pay  larg.~    eoeta  and 
solicitors'  fees,    MM  permit  eoi&pliunamt   to  deolru-p  the  115,500 
due  at  onee  although   by  tne  terae  ©f  the  note  it  was  not  At«  for 
two   and  a  half  years.     Walsh  had  but  six  months  before  bought  the 
property  frois  eo&ol&incuit,    sjei   the  evidence  sho^s   that   cob;  Viinint 
knew   that  Walsh  was   financially  responsible,      he  niso  &nem   that 
Walsh  was  willing  to  pay  the   o  upon,   because  it  not  only  appears 
fron.   the   evidence    that  Walsh    toll   the  repsesents&tivp  of   the  Conti- 
nental bank,   when   he  was  notified  on  December  26th    that  the  b*»nk 
held  the  note  for  collection,    that  he  would   fiend  a  check,   tut  it 
also   appears   that  before  any   costs  were*   incurred  by   the  cant 

on  January  3r4  he  was  advised  by  the  bank  that  it  had  received 
Walsh's  check  for  the  amount  of  the  coupon,  A  court  of  equity 
will  not  permit  oppression. 

the  decree  of  the  Superior   court  of  Cook    county  is  re- 
versed  "Old    the   oause  remanded  wit-i    iireetions  to   dismiss   the  bill. 

MSVBH8BD  AST)  KXkAMKD. 

Matchet    ,  1*.    J.,   concurs. 
MaSurely,   J.,   dissents. 
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MR.    JUSTICS  O»0Gi.*Oit    QELlYSfiRSD  TKK  OJ>Ii«lO»   OF  THE   COUKT. 

On  December   6,   1929,  plaintiff,  landlord,   oauaed   Judg- 
ment by  con f ••■ion  to  be   entered  againet   the  defendant,    the  tenant, 
for  #8025,    the  amount  plaintiff   claimed  was  due  for  rent  at  £1,000 
a  month,   under  a  written  lease  for   the  months  of  fcay  to  December, 
both   inclusive.     Afterwards,   on  motion  of  defendant,    the  judgment 
was  opened  up  and  he  wa»  given  leave  to  defend.      The   eaa«  wae  then 
tried  before  a  Judge  and  a  jury   and  there  waa  a  verdict  and  judg- 
Kent  iri  defendant**  favor,    and  plaintiff  appeals, 

Prior  to   the   entry  of   the  judgment   in  the   instant   caae 
plaintiff  had  a  judgment  by  confession   entered   against  defendant 
on   the   same  lease   for   $1000,    claimed  aa  rent  for   January,   1929, 
which  judgment  wae  opened  up  and  evidence  heard,    swd  at  the  close 
of  all   the  evidenee  there  was  a  directed  verdict  in   favor  of  the 
plaintiff.      On  appeal    to    this  court   the  judgment  wae  reveraed  and 
the   cause  remanded.      (Foreman  tat  ate  1'rust  ^  Sayings  ftenJc.  a  oorno  ra- 
tion,  aa  Trustee,  v.   Dcmeter.   ■*•    33650.      That  judgment  waa  re- 
veraed,  aa  appears   from   the  opinion   filed  January  6,   1930,   princi- 
pally for  the  reason   that   the  facts  involved  were  not   fully  adduced. 
The  facta  in  reference   to   the  making  of  the  leaee  were   set    forth 
in  the  opinion   then   filed  and  will  not  be  repeated  here.      It  is 
sufficient  to   say   that   the  lease  did  not,    by  lte  terma,   expire 
until  November  30,   1934,   but    the   tenant   vacated   the  premises  on 
December  28,   1926,    elai/eing   that  he  wae   authorised   to   do   so  by   the 
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landlord ,    that  the  leas*  was  twinged  and   therefore  there  was 
no  liability  under   the  lease  after  he  vacated  and   eurrendered 
up  the  premises. 

On  the  other  hand,  plaintiff's  position  wm  and   la 
that  defendant  vacated    the  premises  of  hla  own   accord  and  without 
authority  of  the  landlord. 

It  appear  I  frois  the  evidence   that  there  were  nine 
building*  covered  by  the  lease  whie:*  were  being  used  and  ocoupled 
by  the  defendant  for  rooming  house  purposes;    that  there  were 
three  fires   in  the  premises  which  damaged  port  oi'  than,   the  last 
one  occurring  December   23,   192«,   a  few  days  before  defendant  vacated; 
that  on  Deeeaber  26,   193d,    the  owner  oi'  Hat  precises  met  the  ten* 
ant   and   the  question  of  the  repair  of   the  damage  done  by  the  fire 
was  discussed*   the  tenant   ta*in&  the  position  that  under  the 
leaa*  and  the  understanding  between  the  parties  it  was  the  duty 
Of  the  landlord   to  repair  the  damage   done,     ■  I   that    the  money  to 
nay  for   such  repairs  was   to  be  derived   from  the  insurance  money 
collected;    and  that  the  landlord  there   stated  that   the  property 
was  not   Insured  because  plaintiff  was  unable  to  procure  insurance 
on   account  of  the  two  previous  fires.      Plaintiff's  version  of  the 
matter  was   that  the  duty  of  repairing  the  buildings  after  the   fire 
was  upon  the  tenant.      It  appears  that   Mat  parties  pit  into  a  con- 
troversy on   this  question*   the  defendant   taking  the  position  that 
unless   the  r«Dair»  were  made  by  plaintiff  he  would  va  ate  the 
pre  lees  and   terminate  the  lease,    and   that   the  landlord  refused 
to  maite   the  repairi   and   agreed   that   the   defendant  might  vacate 
the  premises.      Plaintiff  denied    chat  there  mid  been   any  such  agree- 
ment  and  deni    1   that  plaintiff  had  been  unable  to  procure  insurance, 
but  on   the  contrary  gave  testimony  to  the   effect   that   the  property 
was  Insured   and   that   some  few  months  afterwards  the   Insurance  company 
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paid   the  lost  to  plaintiff.      This   controverted   question  of  fact 
«m   submitted   to   the  Jury.      They      ound   in   favor   of   the  defendant, 
and   after   a  careful    consideration   oi'   all    the   evidence  we   are  un- 
able to   say  that   such  finding  is   against   the  manifest  weight  ef 
the  evidenoe. 

Complaint   is  made  by  plaintiff  of  a  number  of  instruc- 
tions given  by  the  court;  but   the   instructions  were  oral  and 
under  the   rule  of  the  Municipal   court  it  1b   the    iuty  of  counsel 
to  point  out  any  claimed  defects   in   suco  instructions.      This  was 
not  done,    therefore  the  question  of  the  propriety  if  the   instruc- 
tions is  not   saved  for  revise.      Co&plaint  is  also  made  that  the 
premises  wore  not   surrendered  by  the  defendant  whet,  he  vacated 
tnem  December  28  because  there  were  two   sub- tenants  occupying  a 
rsart  of  them,    and   the  undisputed   evidence   is    that   they  did  not 
vacate  until   February  5.     But  there  is  evidence   to  the  effect 
that  after   the   first  of  the  year  they  regained  in  possession  under 
a  tentative  arrangement  they  made  wit  a  the  landlord. 

Under   the   terms  of  the  lease   Mm  tenant  was  required 
to  pay  all  taxes  and  ether  charges  levied  or   assessed  against  the 
property,    and   another  paragraph  «f  the  lease  provided    ta at   the 
t onset   should  insure  the  bull dln^s ,   pay  the  premiums  and   turn  over 
the  policies   to   the  landlord.     Afterwards   the  lease  was  modified 
in  writing  sc   that  the  tenant  mi^ht  pay  the   t;t*ea  and  insurance 
in  twelve  monthly  installments  in   advance,    commencing  the  first 
day  of  March,  1986,   and   thereafter.      The   evidence  shews   that 
after   the  execution  of  this   amendment  the  tenant  paid  #30S 
monthly  to   the  landlord  in  addition   to   the  $1000  rent.      There  is 
also   evidenee  tending   to   show   that    after  this  amendment   the  land- 
lord attended  to  procuring  the  insurance,    and   tnat    this  was  ac- 
cording to  the  oral  agreement  made  between   the  parties,      The 
defendant   contends   that   this  oral    evidence  was  inadmissible   as 
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tending  to  wary  th#  teras  of  tne  writ  ton  lease  a»  nodi  Tied ;   but 
this  was  not  the  objection  mad*  on   the   trial  when  evidence  was 
offered  by   the  defendant  on  this  point.      It  wan  objected  to   on 
the  groun*   that   such   question  was  not  rai&<d     by  the  affidavit 
of  merits. 

Upon   &  careful   consideration  of  the  entire  record, 
while  it   ic  not  free  froat  error,   we  are  of  the  opinion  that  wo 
would  not  be  warranted   in  disturb ing  the  judgment   so  that  a  better 
record  sight  be  wade  on  a  re-trial   of  the  ease. 

Xho  Judgment  01   the  Municipal  court  of  Chicago  is 
affirmed. 

fcatehett,  £•    J.,   and  aeiiurely,    <J.  #    oonour. 
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MR.    JUSTI08  0*COii£Qli    DKUVKK&D   TM  QPIMG£  OF   XHK  COURT. 

On   June  13,   19 2U,    plaintiff,    lb*  payee  of  a  promis- 
sory not",   caused  a  judgment  by   confession   for   12195  to  bo   sin- 
tered by   the  Municipal    court  of  Chicago  in  It*  iWtV  and  against 
1.   Laaovsicy  and  h.   happd,    the  ©aiters  ©f  the  note.      Afterwards, 
on   July  6,    1928,  Aappel  woved   the   court    to   open  up   the  ,1u  V  e»«nt 
and    to   ,,iv*  hiu  leav*   to   defend,      the  motion  was   allowed,    and 
thereafter   the  cause   came  on  for   Hearing  before  a  Ju  Agf.  and  a 
Jury.      2he  jury  found   the   i»au«s   against   the   plaintiff,   Jud  raent 
was   entered  on   the  verdict  and  plaintiff  appeals. 

The  defense   interposed  by  kappel  was   thi»i  the  note 
had  been  paid. 

The  record   discloses  that  plaintiff  was   sng.iged  in 
the  lumber  business  in   Chicago;    that  defendant  Lasovsky  w»s  a 
general   contraator  and  desired   to   construct  an   apartment  building 
on   real   estate   in   Chicago   eMtfc  he  was   then   purchasing.     Laaovsky 
had  no  Koney  to  pay   lor   the  real   estate,   and  an   agreement  was   en- 
tered  into  between  plaintiff  and   defendants   whereby  plaintiff  would 
lend  Laaovsky  $2uG0   to  be  used  in  payi&ent  of   the  real   estate  on 
which  the  building  was   to  be   constructed,   provided  defendant 
aappel  would    sign  laaovsky' s  note    lor   the  $2CC0,    at>d  on  h  ay  19, 
1926,   tho   |2,000  note  in   ouit  was   executed  by   the   two   defender  ts, 
payable   to   the  plaintiff  and  due  100  days   after  date. 

The  evidence   futner   snows   tuat  it  was  agreed  between 
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the  parties  that  upon    the  T.urchaee  of  the  lot  by  Losovefcy  he  would 
obtain   m  building  loan  to  enable  hira  to   construct  the   apartnent 
building  and  that  he  was   to  buy  the  lumber  for   the  building  fron 
plaintiff;    that  he  would  obtain   enough  xaoney  frees   th«  party  who 
would  aake  the  building  loan  to   enable  run  to   repay  the   $2000. 
Losovsky  made  the  building  le  n,   t*r*rted   to    eonetruct    the  building, 
and  when  he  had   it  partially   completed,   which  was  during  the  early 
days  of  August,   1926,  he  obtained  $3,500   from  the  Loan    oocip&ny, 
whleh  he  turned  over  to  plaintiff.      at   that    time  Laxovsky  owed 
plaintiff  about  $1,  "UO  or  #1,300  for  lunber  and  he   teetified  that 
he    told  plaintiff  to  apply  #53,000  of   the  £3,500  In   payment  of  the 
$$000  note  in   suit,   and  that  plaintiff  replied   that    this  would  be 
done  and  the  not©  eanoelled  when   it  became  due  a  few  weeks  there- 
after,   and  that  plaintiff  would   then   surrender   tne  note. 

It   further  appears  from  the  evidence  that  Lasovsky  was 
constructing  other  buildings   and  buying  his  lumber   fro-t  plaintiff. 
Plaintiff  admits  that  he  received   the  #3,500  but  claims  to  have  ap- 
plied the  money  on  other   indebtedness  owed   it  by  Laaovaky,    and 
the  note  was  still  unpaid.      The  evidence  M  to  wnether  the  note  was 
paid   Is  sharply  conflicting.      Sosse  of   the  testimony  in   the   record 
was   false,     *e  have  carefully  examined  all  of  the  evldenev  in  the 
reeord  and  think  it  would   serve  no  useful  purpose   to  discuss  it 
here.      To  do   so  would  not  be   to   the  credit  of  either  ©f  the  parties. 
We  are  unable   to   say  where  the   truth  lies,    and  unless  we   can  say 
that   the  finding  of  the  Jury   is    against   tfte  manifest  weight  of  the 
evidence  we  are  not  warranted,   under   the  law,   in  disturbing   the 
verdict  in  favor  of  the  defendant,    approved  as  it  was  by  the  trial 
Judge. 

The  oourt  instructed   the  jury   tnat  fchi  defense  inter- 
posed wis   that    the  rote  had  been   paid  and   that  the  burden  ©f 
proving   this   fact  was  on  defendant  aappel.      Mo   complaint  is  Bade, 
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and  indeed  Rons  coul-  be  made,   that  the   instruction  **«  improper. 
The  ieeue  in   the   case  wae  »i;  pie  and  it  was  particularly  one  for 
a  Jury  under  our  law.     The  jury  found  la  favor  of  the  defendant 
and  therefore  the  Judgment  muet  be  affirmed* 

Complaint  ie  Bade   that   the  court  admitted  improper 
evidence  on  behalf  of  the  defendant  h&ppel   as   to   conversations 
that  took  place  between  the  partite  before  m&  at   the   time  of  the 
execution  of  the  Koto.     We   think  there  was  no  qxtot  in  the  ruling. 
The  eyidenee  was  not  offered  to  vary  the  terns  of  the  written 
note,   and  it  did  not   tend  to  do  eo.      "The  law  is  that  whenever 
there  ie  a  conflict   in  the  evidence  relevant  to  the  issue,   evidence 
of  collateral  facte  which  have  a  direct  tendon cy  to  show   that  the 
evidence  of  the  one   wide  ie  more  reasonable  and   therefore  isere 
credible  that   that  of  the  opposite  side  ie  admissible.*     j^MSlB^L 
Brewery  Co*   v»   Hcaflv.   Ml  Hi.   App.    878.      The  evidence  coitml^ined 
of  woo  admitted  for   the  sele  purpose  of  determining  whether  the 
cote  had  been  paid. 

Other  evidence  wae  receive*,   over  plaintiff's  ob^ ac- 
tion,  ae   to   the  number  of  feet  of  lu«ab«r  used  in   the  construction 
of  the  apartment  building.     Wo  think  plaintiff's  objection  might 
well  have  been   sustained ;    but  we  ar«  alec  of  the  opinion  that   any 
error  in  thio  reepect  did  not  at  all  mislead  or  confuse   the  jury. 

The  judgment  of  the  Municipal   court  of  Chicago  is 
affirmed. 

aatchett,  A1,    J.,   and  iciureiy,    *T. ,   concur. 
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m*    JiKttlCl  0»CuJ*J!Oft   KSLIVHRKO  IM  Gf>XnXO»  OF  TH8  COUR I  , 

By  this  appeal   the  plaintiff ,   Fred  Dansiger,   oeeka 
to   rcr«re«  a  jud<j&ent   ftf   HM  Municipal   court  gj    Chicago   finding 
the  issue*  in  favor  of  the  garnishor,  Albert  Srosby,   nM  entering 
ffcfgstent  on  the  finding. 

the  rooord  discloses  that  on  April  S,  1926,  plaint  Iff 
brought  an  action  of  attaciaaent  against  Annie  Hewitt,   claiming 
that  there  w*s  Am  him  1749.30.      Afterward*-  plaintiff  filed  an 
amended  statement  of  olaim,   to  w  ieh  Annie  ae»Ui   filed  an  affi- 
davit  of  merit*  denying  liability,      The  case  was  pending  in  t&* 
Municipal   court  until  Ootobor  26,   19  29,  when  JlMgprflll   i'ttT  B721, 
wa*  ont^rod  in  f«ffC  of  plaintiff  and  r^ainst  Annie-  .-jewitt,   the 
defendant*      Ih*  fv40MKt   contain*  the   ^following:      **&©•?*   come   the 
parties   to    this  cause  and   thereupon  by   etipulaticn   Batman   the 
parties  hereto  mad*  in  open  Court,   the  Court  entire  the  following 
findin,,.,    io~wit:      'The  Court  find*  the  issues   *&g&inat  the  defer 
ant,  Annie  Hewitt,   assesses  the  plaintiff '*  das.«^«e  at  the   sun,  of 
Seven  Hundred   and  Twenty-one  and  2Q/IQQ  Dollars  (#721.80.)'" 
Afterward*  plaintiff  took  out  an  execution  on  this  Jwijpiiwnt,   de- 
mand wa»  Hsade  on  Annie  uewitt  and   the  bailiff  returned   fcm*.  execu- 
tion wholly  unaatiefied.      Pol  lowing  uda,   on  JtlWff  2,  1930,    the 
defendant   filed   an  affidavit   in   the   MttM   for  garnishee   ■aBNgmg, 
wherein  Albert  tiro sow  was  nsu&ed   as  &urriiahee.      the  ga*al«feMI  wa* 
served   and  on  January  li,   19  K,    filed  hi  a  anewer    denying:  that  he 
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was  indebted  to  Annie  Hewitt,    and  on  .February  10th  following  the 
*att«r  MM  on  for  hearing  before  the  court  without  a  Jury.     Evi- 
dence ta»  offered  on  behalf  of  Dan&iger  and  uroaby,   tho  court  found 
the  issues  In  fstvor  of  the  defendant,   the  garnishee,   Judgment  was 
entered  on   tha   finding,   and  this   appeal   followed. 

It  appears   fro©  the  evidence   that  Groaby  was  the  owner 
of  premises  known  ae  477-479  WM&Mg  pla  est,  Chicago,    and  had  en- 
tared   into  a  -written  lease  demising  the  premises  to  Hirau  A. 
Hewitt  for  a  period  beginning  Ut0  1,  1933,   ;*nd  ending  /»pril  It, 
1933,   at  a  rental  of  |685>  a  month.     The  preaisas  BMW  te  be  occu- 
pied as  a  rooming  houee.     There  were  nine  apartments.     Afterward* 
on  iSarch  4,  1924,  the  lease  MM  assignee   to  Annie  Hewitt,  wii©   took 
possession  of  the  premises  m4  conducted  a  ro&ming  house  until 
about  the   first  of  the.  yoar  19  30.     At  that   time   ahe  was  in  arrears 
$3500  for  unpaid  rent.     On  January  IS,   1939,    she  executed  a  bill  of 
sale  conveying  the  furniture  m4   t&JftWM  loaated  In  the   premise* 
to  her  landlord  Crosby.     The  consideration  expressed  MM  517**0. 
At  the  same  tkie  find  as  a  part  of  the  transaction  Annie  Hewitt 
and  Crosby  executed  another  written  doouiaent  which  provided  in 
substance  that  Crosby  was  to   employ  Annie  ilewitt  to   conduct   DM 
rooming  house  for  him,   collecting  the  rent   I>MI  the  rooaers  and 
turning  it  over  to  him,    «n^J   she  was  to  )M   allowed   the  use  of  two 
rooms  in   the  premises  and  bo  paid  a  salary.     Annie  Hewitt  agreed 
to  reimburse  Crosby  for  all   suiss  he  expended  over  m&  %bov«  the 
rental  of  $6&8  a  month.      The  agreement   then  provided    gm&t   •any- 
thing regaining  after  the  rent   and   expenses    ire  deducted   to  belong 
te  Mrs.   Hewitt,   to  be  held  in   trust  by  Mr.  Orosby  as  long  as  this 
agreement   is  in   effect.   *** 

•Mrs.  Hewitt   can  cancel  this  agreement  at   any  time 
provided  she  pays  up  all  hicx  rents,  plun   any  MMM-i  expended  by 
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Mr.    Grosby  on   said  premises.* 

Thereafter  i-r»,   Hewitt   continued  to  conduct  the 
roon.lng  houss  until  about  August,  19 39,    smd  was  paid  her  salary 
by  Grosby.      iH  August  1st  Grosby  caused  a  five  Hays  no ties   to  bs 
sorrel  on  Mrs.   Hewitt,  notifying  her   that   there    *»*  $3,529  due 
for  rant  ©J"  the  premises   .and   that  unless   she  paid  the   same  within 
fire  days  "your  l*ase  of  said  preaaises  will  be  terminated.*     the 
evidence  furtner  shows   that  shortly  after  the   exni ration  of  the 
five  days  Grosby  brought  forcible  detainer  sand  obtained  a  ju-^ent 
against  Mrs.   Hewitt  for  the  possession  of  the  premises. 

The  stipulation   entered  into  between  Danslgar  and  kra. 
Hewitt,  which  i«  recited  la    the  J  Mill  Jill  WJ  order  of  October  26,   191*, 
is  in   the  record,        that  stipulation  provides:      *!5ef *»&■»* ,    ftntiii 
Hewitt,  hereby  agrees  that  judgment  be  entered  in  SkfeoTS   cause  in 
the  su»  of  seven  hundred  twenty-one  dollars*   a  Ml  PC'/loc  ftellan 
($721.20)    and  hereby  waives  all   defenses   lfe«r«S»,    and    *  tort  nor  r^/xees 
to  pay  within  a  reasonable  time  herefrom  sixty  dollars  (t#$)    of  the 
custodian  fees   for  a  levy  heretofore  made  at  477-79  Uer.ing  nls.ee, 
ssdd  oity,   and  in   said  cause. 

"Plaintiff,   Fred  Dantigar,  by  Haw  id  Mpman ,  hie  attorney, 
in   consideration  of  the  aforesaid  agreements  of  del' tftisnt  ,  hereby 
agrees   that  he  will  not   enforce   the  said  levy  or  any  other  levy 
against  any  property  at  477-79   Demin^  place,   Chicago,    Illinois ,   which 
said  defendant  »ay  own  or   in  which   she  »ay  have  an   interest,    in   MM 
upon  said  premises,    from  the  date  hereof,   nor  will  he   in  any  nanner 
interfere  with  the  removal  of  any  property  froa  said  477-79  Besaing 
place,  «hieh   she  aay  own,  or  in  which  she  may  have  an  interest." 

Plaintiff  makes  two   contentions  why  the  Jin ilpisMt ,   dis- 
charging the  garnishee,   should  be  refused:      (1)    that  Krs.   Uowitt, 
when   she   executed    the  bill  of   sale  conveying  the  furniture  and 
fixtures    In   the  premises   in   question  to  Grosby,  made  to   attempt  to 
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oomply  with   the  bulk  Salts  law  oi'   this   State,    and    therefore   the 
•ale  ie  void   ae   to  dansiger   and    the   ehattele  may  be   reached  by 
garni «iun en t ;    f*nd    (2)    that   even   If    this   lirst   MflsfctmtlM   la  not 
•u stained,   yet   since   it   appears  from  the   evidence    that  Groeby  aad 
in  hie  possession  #4200  belonging  to  Mrs.  hewitt,    and  *lr;ce   she 
was   Indebted    to   Uro»by   in    the   sun  oi*   only  ^330u,    the   balance  of 
#700  woe   subject   to   garni snment. 

If  we  tfii'uac    that    the   sale  oi    the  furniture  and 
chattels  by  Mrs*   iiewitt    to  tfroaby  was  void  as   to   Dunaiger   for 
failure   to    comply  with   the  iiulk  £aloe   law,   (i-a&alle  V,.   a.   yg.   yr. 
La^alle  Amu | emea  j;   Cp ,  .    2d9    ill.    194)    yet  we    think   it  would   avail 
plaintiff  not  ting  because  of   tuc   stipulation  entered   into  between 
him   and  i?ra,    Hewitt   above   rei  erred    to,   ae   the  ffctgMsmt  plaintiff 
obtained  against  fcra.  hewitt  was  predicated  upon   the   etiatal    fcion, 
and   the   stipulation  expressly  provided   taat   pjuiintui  would  not 
attempt   to    enforce  the   pay&ent  oj    the   judgment   against    th<>   Jurr.i- 
tttre  and  oaattels  located   in   tne  premises  in  question.     Plaintiff 
having  obtained  his  judgment   on   that   atipui ^tion  ou&ut  not  now  be 
permitted   to    eay    that  his   judgment   should    stand   and  n*  bo  allowed 
to   enforce   it   against    the   furniture   and   oiiatteia,   which  ho  ex- 
pressly stimulated  he  would  not   do. 

Plaintiff's   argument   on    this   pxii.se  oi    the   case   see/us 
to  be   that  he  was  not   legally  or  morally   cound   by    u»«*   etipui  it  ion 
because  he  had   been  deceived  by  Aire.   Hewitt    \.zi  iaa*infe   tfeei   stipu- 
lation in  this  -   that  fcrs.   hewitt  represented   thai   sue-  was,   at  the 
time  of  the  making  of  the    stipulation,    in  possession  oi    tne   said 
furniture   and    chattels,   while   tne   facte   show  that    she  h^   sold 
then  to   Crosby   several    :onths  b*iore    the   stipulation  was  aade. 
There  Is  no   evidence  or    this  question   except   the   stipulation  and 
we   cannot   construe   it   as  plaintiff   contends   it    should  be   construed. 
The   stipulation  provides   that  plaintiff  will  not    enforce   the  Judg- 
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s-wat   e«ainst   the   ch&ttela  located   in    ta«   premises   "which   said  de- 
fendant may  own  or  la  gfeiftll  ah"  raay  have  an  in  tercet." 

We  think  all  of  the   evidence  tfettnm   that  kr*.  Hewitt 
did  have  an  interest   in   the   eh evft tela.     While  eue  went   through  the 
foriB  ol*  giving  a  bill  of  sale  to  Groeby,  yet  all   the  evidence 
shows   that  her   furniture  would  he  restored   to  her  if   she  paid  up 
the  hack   r*nt  to  arosby.      The  document   executed  fey  ■*•«   Hewitt 
end  Grosby  at   the  ti»e  of   the  execution  of   the  bill  of   sale  shows 
this  to  be   the  fact,    MM!  rifci&f  Grosby  testified   that  fee   terminated 
the  lease  in  January,   l§?& ,   the   evidence  el  early  she^e   that   this 
was  not  done,   because   the   following  August  he   served  her  with  a 
fire  day  notice,   a  ay  in  ^  that  if   ahe  did  not   pay  the  buck  rent  with- 
in  five  daye  her  lease  would  b©   terminated.      &er  de   we   think 
tiff  eas   entitled  to  recover  the   excess   over  the  #3500,  wnlch  plain- 
tiff  claimed  we*  $700,   teeeause   fron.  what  we  have   s&id  ^e   think   it 
appe-are   that   mere  was  no   MM  of  the   chattels  by  &rn.  Hewitt   to 
Oroeby.     tooreovar,  whether  Grosby  was   entitled  t©  retail,   the  &26G0 
which  had  b<*en  deposited  with   lata  by  are.   hewitt  and   the   former 
tenant,  under  the  leaee  above     enticned,    ie  eo  uncertain  irons  the 
record  before  us,    that  we   think  g^rnie^ent  would  not  lie. 
3hr*lfeerg  at*.  Co.  v.   Boston  Ins,   to..  246  111.  App.   196.     f»  do  not 
atop  to  reiser  to  the  provisions  oft  the  lease  concerning  the  deposit 
of  this  saoney  us  no  discussion  of  Mail  '{uestion  has    IMMB  made  by 
counsel   for   either  party;   but  we   think    mat   it   cannot   be  said   that 
the   indebtedness,    if  any,    from  &rs,   Hewitt   to  GroSby  was  liquidated 
so   that  garni sht&erit  would   lie. 

the  jud*0R»ent  of  the  fcuntelpal   court  of  Chicago  ie 
affirmed. 

l^atch-'tt,   P.    J, ,    and  Maturely,   J.,    concur. 
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MR.    JUSTICE  C  38  D;'LIV?m*.  92X201  Of  THE  COURT. 

Plaintiff  Drought    suit  against    the  defendant   to   recover 
|674   claimed    to  be   dus  "by  reason  of  th<?  fact,    as   claimed  by  plain- 
tiff,  that  the  defendant  wrongfully  ent&red  into,    took  possession 
of  and  occupied  a  certain  store   in   the  pre&isgt  known  as  343d 
Lawrence  avenue,    from  June  18,   19  29,   to   September  25,   1939,    the 
claim  "being  based   on   the  reasonable  rental  value  of    the  pre&ises 
for  the  use  and  occupation  of   them  by  the  defendant.      The  defend- 
ant  denied   liability.      TV:,  ere  was   a  trial   before   the   court    /rlt.out  a 
Jury,   a  fin.Ung  and  jad.jsect   in   plaintiff's  favor   for  #600,   and 
defendant  appeals. 

It   appears   flM   the   record    that   trie  plai*> tiff  owned 
the  premises   en  i-awren.ee   avenue,   w<  iea  contained  a  imiltmr  of  apart* 
stents  and   stores,   including  the   store  in   question,   when,    syitf   to 
June  15th  was  occupied  by  David  Singer  unrjer  a  written  least  from 
the  plaintiff,    the  period   covered  by  the  l«ase  bein^:   from  fcay  1, 
19 59,    to  April  30,   1934.     Altheugn   the  evidence  in  ac-any  particu- 
lars  is  uncertain  and   indefinite,    counsel    for  both  parties   seen 
to  agree  that  Singer  was  occupying  the  premises  un^ier  a  written 
lease  and  was   conducting  a  delicatessen   store;    that  in  June  1$ 
there  was  a  foreclosure  of  a  chattel  mortgage  on   the  stock  tmd 
fixtures   and  a  sale  te   the  fltifsMWl    fcr   |StO«      Bti   fixtures  and 
small    8tocit  of  goods  remained   in   the   store  until   soiae    tiise  in 
September  as  testified   to  by  witnesses   for   plaintiff,   or  until 
some   time  during  August,    ae    testiJiwd   to   by  i  v*itness   l'or  defendant. 
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Plaintiff*   theory  of  the   case    is   that  it  was   entitled 
to  the   reasonable     rental   value  ol'  the  premises  for  their  use  and 
occupation  by  defendaut    fro: v.   the  tine  defendant  purchased  the 
property  at  the   sale  under  the  foreclosure  of  the  chattel  mortgage 
until   they  were  removed  frcnc  the  preiaiees  by  defendant.      The  theory 
of  defendant  was   that  when  it  was  contemplating  buying  the  fixtures 
it  was  agreed  between  the  parties   that,  the   fixtures   could   regain   in 
ths  premises  I  ithout  payment  of  any  rent  until  defendant   sold   them; 
that  it  was   for   the  best   interest  of  the  landlord  in   that  it  would 
be  more  likely  to  get  a  tenant  and  sell   the  etore  as  a  &cing  busi- 
ness  than  it  w  uld  be   to  have   the   fixtures   removed  and   then   endeavor 
to   obtain   a  tenant. 

'jChe  court   found  in  favor  of  plaintiff,  whian  finding 
defendant   contends  is  against  the  manifest  weight  of  the  evidence. 
Upon  a  careful    consider  at  in  of  all   the   evidence  in   the  record  we 
are  clearly  of  the  opinion  that  th*  contention  of  defendjyst  Kuet 
be   sustained. 

ivvidi-ncs   on  benalf  of  the  plaintiff  was   to    the   effect 
that  nothing  was   said  about  the  fixtures  and  goods   refining  in    the 
premises  without  payment  of  rent,   but   that  it  was  agreed   that   the 
fixtures  might   regain  in   the  premises   and   that  defendant  was  to   en- 
deavor  to  sell  theo  and   to   secure  a  tenant;    that  after  the  sale 
under  the  chattel  mortgage,   plaintiff  had   a  number  of  prospective 
tenants   and    ondeavored   to    snow  them  the  premises  but   was  unable   to 
do   so  because   there  was  a  padlock  on   the   front   and  rear  doors  of 
ths  store,  placed  there  by  defendant;    that   on  a  number  of  occasions 
representatives  of  plaintiff   called  up   the   defendant    at  its  place 
of  business  on  Lincoln   avenue   and  demanded  payment   ox'  rent;   tut   the 
evidence  of  theee  witnesses   is  that   they   did  not   talk   to    *nyone  in 
authority.     A  witness  for   defendant   testified   that   tf  no   time   -lid 
plaintiff  make   any  demand   for  rent. 
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It  would   serve  no  useful   purpose,  wo    tnink,   to  analyse 

the   evidence  given  by    the   aeveral  witnesses,   but  wo  are     ..oar,   upon 
a  careful   consideration  of  it,    that  it  was   tho  in ten 'ion  or  the 
parties  that    tho  fixtures   could  remain   in   the  premises  without    the 
payment  of  rent   and  that   tho  defendant    should  endeavor   to   oeli    the 
fixtures  to    any   tenant   that  /■-.ignt  he   obtained.        We   tnink   this  was 
the  understanding  of  both  parties.      It  would  be  contrary  to  all 
experience   to    «ay   that   the  defendant,   who  was   engaged  in  the  busi- 
ness ©J    buying  and   selling   fixtures,   would  leave  fixtures  of  aaaall 
value   in   the  premises   for  a  period  of   some  months,    during  wnioh 
period  it  would  be  required   to  pay  a  rental  ©f  more  than.  $200  a 
month. 

The  finding  ©f  the  trial  Judge  is  clearly  against  the 
manifest  wntgfrt  of  the  evidence,  MM  the  judgment  of  the  Mu;  loipal 
court  of  Chicago   is  reversed   with  a  finding  of  fact. 

RBV3SR833B  WITH  ¥&&&*   Df  ft 

Matchett,  P.    J.,  and  Maturely,    J.,   concur. 


ftJOUm   CJ?  JTACT. 
We  rind  as  a  foot  that  it  was   the  understanding  of  plaintiff  and 
defendant  that   the  fixtures  were   to  remain  in   the   store  without 
payment  of  rent. 
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Plaintiff  brought    suit  Again st  jtff  lint   to  re- 
cover HOO   claimed   to  be   UM  value  of  a  dog  whiah  Plaintiff 
had  delivered  to  defendant   for  safe-keeping,    for  whioh  plain- 
tiff w%a  to  pay  118  a  month  or  #5  a  week,    the  dog  net  having 
been  return »4  to  plaintiff  upon  demand,     the  case  was  tried 
before   the  court  without  a  ;Jury,    Ml   there  vas  a  finding  and 
judprent   in  defendant1*  favor  and  plaintiff  appeals. 

The  record  disclose©   that  plaintiff  was    he  o^ner 
§f  a  "Xtebrrn-an  Pineher*  pedigreed   -Jog  about   a  year  old,    slid 
en  Beceraber  17,    t£M,    delivered  him  to   tfef   defendant,   who  was  a 
veterinary  Burgeon   wA  keot   doge  in  hi*  kennels  at  lessvilie, 
Illinois.      There  wae     a  collar  and  harness  or.   the   log  ?*t   the 
time  it  was  delivered   to   the  defendant*     About  It,: 3:    on   the 
evening  of  December  25th,   while   the  defendant  hcid   the   dog  out 
for  an  siring,  he  suddenly  bolted,    the  harness  broJce  and  he 
disappeared   and  has  net  bean   found. 

Plaintiff's  claim  was   that  the  dog  was  loet  turc%-h 
the  negligence  oi'  the  defendant  and  that  he  was  entitled  to   re- 
cover the   reasonable  value  of   the   -'.eg,   which  he   testified  was 
#500;    another  witness  called  by  plaintiff   testiflt  the  dog 

was  worth  £7*   . 

The  defendant's  position   is   that  he  ^as  &uilty  of  n>. 
negligence  in   the   care  of   the  dog  but   that  the    Itg   escaped  on 
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account  of  the  defect  In   the  harness.      Plaintiff ,   in  reply  to   thin 
contention,    takes   the   position   thai   at.   the   time   the   dog  vat  de- 
livered the   faulty  condition  of  the  harness  was  pointod  out  to    the 
defendant   and   therefore   th^    >«fendant  was  negligent  in  permitting 
the  Hog  to   eaca^e. 

When  plaintiff  proved   the  delivery  of  the  dog  to   the 
defendant  *n<ii    that  the  latter  had  failed  to  return  him,  he  »u:*de 
out   a  prima  fade,  case  of  ne;;i  igence.      It  was   then  incumbent  upon 
the  defendant  to  show  by  evidence,    if  he  oould,   that  he  -was  guilty 
of  no  megligeiMM,    that  he  used  cr^incry  care   for    the   safe-keeping 
of  the    Tog.      This  rule  of  lasr  has  been  announced  by  our  courte  a 
nuabstr   ei"  tUu.      Clergy. pen  v.   ^JL^cey^.  238  ill.   *pp.    30  B;   lyaioe 
v.   ;i.at%e»OB .   243   111.    app.    60  j    ssaae  caee  affiria^d   in   5B3  111.     :69; 
anl  many  other  Illinois  cases,      Isut  the  pronouncements  have  not 
always  been  uniform  t?h*n   the  defendant  sought  to  reli&ve  himself 
if  liability    Tor   failure  to   re  urn   the  bailed  article,  when  the 
defense   j»terf>«li  waa  thstthe  bailment  had  been  lost,    stolen  or 
destroyed  by  fire,      Blcfrojjtft.v,,.,, J^ej  Hjjjj  yar<*s^  *•*   £l*«   App. 
!*♦   Seard  v.i,.H;*Skel  BBflfcJLJsm   p9*?.r--  24 S  111.    App.    467,   v  here  it 
was  hold  that  -where  the  bailor  had  made  out  a  jpr.\g.u.  f^pig  case  by 
•bowing  -lelivery  and   failure  te  return   Mm   fcillMWrtl .    the  plain- 
tiff *e  case  was  overcome  where  the  bailee  showed   that  the  fcai&MBt 
had  fc*«B  lent,   stolen  or  destroyed  by  fire,   an<?  that  plaintiff 
could  not  recover  unless  he  went   forward  and  showed  by  evidence 
that  the  bailee  was  negligent.     We  gave  v<?ry  careful   consideration 
to  tlkftt   question  in  the  Cls^enaon  case,   where  the  authorities  <*re 
discussed   and  where  we   said   (pp.    313-314):        ■Wei  have  goat  into 
this  question  again,   in   eonnection  with   Uie  case  at  bar,   M4  have 
•erne  to   the  conclusion   that  the  better  reasoning  M 
of  aut  ority  i*   *.hat  »her«  the  bailor  Biakes  out  a  prisma  f*cijt  ease 
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of  negligence  against    the  bailee,   by  showing  that  the  gooda  ballad 
hawe  not  been  returned  on  demand,    iuo'i  ?riftf  l'-ac^e  oaae  la  not 
ewercoros  "by  a  shewing  on   the  part  of  Nat  bullae  to   the  effect 
that  the  goods  hare  been  burned   or  ethervlse  destroyed  or  nave 
been  stolen;   but  before  the  bailor's  jgi^  fj&yi  AIM  AM  M  said 
to  be  UNBTteM,   the  ballet  mM   further  M*Mm  irrilMM   tending 

prtrvt   that  euoh  burring  or  loes  or  trtsft  was  occasioned  without 
hie  f-.iult.*     ^'e  adhere   to   tits  ru&A  MfflMltaM   in  that  ease   *M  in 
*ft*  Bwalqe,  case,  wtt&M  ruling  was   approved   by    the  Supreme  court. 
The  evidence  ©l'   MM     •  ....  -iint   la  to 

the  effect   that  the  MC  KM  fltiW61<  !  tctionstte  sad  th«  tes- 

tlioony  of  the  defendant  is   that  2m   ,  .-^nd 

had  kennel*  whore  he  fc«pt   tegi   for  the  owners;    th  teg  in 

question   "was  a  regular  house   dog  **«•    just   M    MS   BalMAl   (*&ata» 
tiff)    said,    an  affectionate ,  nice   Mfe   V*tlXl|    Ml  iMaA  ■log;* 

that  defendant  kept  hi      in  Mi   tat***  at    ieaav...  the 

dog  v*«  in  hie  poaaession  If*  Ma  out   for  wulhs;    Mat    Whs   cog 
wore  a  harness  to  which  was  attached  a  l*>.uah.     .  I  held; 

that,  about  10:30  on    the    *v&r.ing   of   WkMWlW*   25th  ...-■  dog 

out  in  this  tHMtl    Ml  was  walking  trlM  ft  gMtlMM,    Ma*   suddenly 
the  dog  saade  a  bolt,  broke  the  harness  and   ran  away;    iha 
didn't  knew  what     caused  it  unless   the  AM  MW  a  raUiit,   cat,  or 
some  other  object;    that  he  looked   lor    the  Mga   put  advertisements 
in  tvo   Chicago  newspapers  but  was  unable   M  AM. 

The  controlling  questions   la    |M)   caoe    a**3      fM  the 
defeat   in   toe  hairness  pcintod  out   to   the  AafaMaRi  at    ths    **iaie 
the  log  was  delivered   to  Mia?       and  if  so.  was  dele;,  ilty  of 

negligence   in   allowing   the  Mf   to    escape?     We   think   the  defect  was 
not   ep*eif  ically  oalled   to  def  indent  's   attention  and    that  he  was 
not  aagligaat   Ui   Mil   oare  of  the   dog.      MwhN  C.    fitus,   called  by 
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plaintiff,   testified   that  he  worked  for  the  plaintiff;    that  he  got 
in    touch  with   the   .lef  on  ;f«.nt   at   def  end  an  t'a  f&aVMJ  of  hwttwtjl  en 
Korth  Clarx  street,   CMeu,     ,     ad   arranged  over  the  telephone 
for  the  delivery  of  thn    ;og  for  lc*epir    ;      h  it    U.-    too-.   fk«   log  to 
the  defendant  at   the  iiorth  Clark   street  ad**r<?ea,    fend  VtaM  he  or- 
rired   there  "I   asked  for  Dr.   Ran,  I   gaatl  WH    rr«r   there 

wearing  a  white  surg-eon's  coat   said  I   soul  1  l^avj  the  do^  there. 
I   don't   r«M0ft«r  whether  he   Mill   to  was   Or.   Hars  or  ;.ct."       Ho 
further  testified   that  he  could  M#t  reeer/*!?:.*  '■".   itfi    -      Hot 
court   rooa  on   the  trial;    tfeust   the  gen::  las    Lti  turned 

the  dog  ower  said   "that  the  f#g  WwAd  he  taken  out  tt  III  I 
Center;   thai  Br*  Kara  tad  a  teNUMtl,   Id  a*  anal  there.*    io  thing 
was   sairf   or;   the  lirttl   or  araaa**aaa tlantiaa  by  i  e as  ao  to 

the  condition  of  the  narneae  or   til  Bw  dog.  I  <•  de- 

fendant,  '£&rz,   had   taaaiflfel  iaaa  vaa  brosr,    the  wit- 

ness Tituo  mot  called   la   rebuttal  ■''-■■.  ..rred: 

"    .      At  the  tine  that   you  daliwaared   this  Deters:.-  rr  .log  to 

KB  did  you   call  his  attention   to   tt  of  the  har- 

ness  on   the   log?  A.    ladireetly   so.-  -        >«'hen   1  ferottgtt  the 

dog  d*va   tfc*re  he  had   a  IMHMMHI  collar   and  -:nt 

tfcxnaffh   the   rin^e  in   the-  Lar,      A  Baa  U   the 

office  consented  on   that   MM    Wk<  '    th*  raaaai  ,     fed  3  pointed  out 
that   the  huraesa  waa  naafcanad   by  1.  a*B  brui.cn.      I   t.ink  it 

wae   the  otrap  going  down  across    Ufco  afeaaft   frsa  thi  up  Ft  of 

the  harnoBa   down  underneath        I  is  bmkei  ,  by  putting 

the  leaeh   tirawajfl  both  the  cu  ..  Banana  it  wamll  hold  the 

dog-  «yren   if  the  harness  was  broken."  .  called 

in   surrebuttal,   «nd  in  reply  It   a    ju  actios.  I    ion  of 

th«r  harness,    said   that  it  waa   "apparently   strong,"     He  was   then 
asked  whether  there  waa  any  sign  of  the  harness  Having  been  broken 
or  aandai l    ka*  witness  did  not  answer  this   ajaaatlan  but  spoke 
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about   a  harness  bein^;  kept  on  dog*  generally;   all  parties  sesn 

to  have  bean   then  diverted   from  the  important   question  tu»d  it 

wan  not  a;cnt  toned   again. 

A  consideration   if  all    the   evidence   fails  to   show  that 

the  d*i*«ot   in   the  harness  was  p*l*tMl  out   to    the  illfllMIl,   aa 

plaintiff  contends.      It  la  not  ulear   that   the  person  MP.    ii  tug 

talked  to  wJMW  he  delivered    the  ton    to    Ui«  £©rth  s&Mrti  street,  ad- 

fiTCM  w»*«   Mm  defend  aut.      MM    .ig»in,   the   testimony  of   tnis  witness 

in  uncertain  "because  M   did  not  to©*  what   p**rt   01'   the  harness  was 

broxen,      W«   think  the   argue. yfit  of   counsel   for  plaintiff  that  a  l*ash 

is  put  on  &  'log  tut   Tor  mm  purpose   MM"    that  it   to   prevent   the  dog 

i'r  m  rwmif  away,    it  MMlKiail.      It  it  MMMMI  Anov--iedg«   that   a  leash 

it  put   en   ft  dog  MMM  ha   is  ou?,  ott    thy   « treat   so   that    the  person   in 

charge  si    t.r, i  dog  can  hold  hi»  in    o^oe*.  frost   otuer  dogs  on  the 

street  or   froffi  persons.      A  dog  ia  a  MM  ft  tl  in  Milft\sl .   certainly  the 

dog  in  qaftftHioa  was  one,    MM   la  ia  not   to  b<e  supposed  he  would   run 

away  Mid  disappear  ever.   If  the  leash  broke,      #hat  the  dog  did  in  the 

instant   case  was  not.   to  be  expected,    and  we   tnin*  it  was  plain  tiff  '• 

duty,    tin  fcotng  a  valuable  dog  ae  he  testified,    to   see   that   the 

harness;  was  not  defective,     uertutn  it   is   Must  we  would  not  be 

warranted   in  holding  Hurt  tVMfWdMtt  was  guilty  of  neg±i,.enc«  in  pew* 

alttirn;    the  flog  to   escape  under  the  circumstances.      Loreover,  we 

VMH4  not  be  warranted  in   disturbing  the   f  in  Ung  of   the  caurt  in 

favor   of    Unt   defendant  unless  it  was   agrtinat  the  nanifest  weight  ©f 

the  evidence;    and    since  we   ar«  unable  to   tay   that  the   finding  it 

against   the  Riant  f  est  w*i,.;;t   of  the  evidence,    the  JRApUBt  of  the 
frinioipai    court   ef   Chicago  suutt  be  fcfflMM  - . 

J'.  I 

aatehett,    P.    J.,   and   tc&ureiy,   J.,    concur. 
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MUI  m   BTttPAiiO, 

Appellee, 
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iOh   COUKT 


J0S1M  IB   OTVJTiUfiO,  ) 

Appellant.        ) 

259I.A.  646 

MR.    JU8TICK  BfHMssUl   MbXtiBHn  Mi  OPlJslOJ,  OF  80  COUKT. 

Complainant,  hawing   ftl«i  a  bill   seeding  a  divorce  or. 
the  grounds  %t  cruelty  ftf  the  flifliWit,   en  ftftve&ber  23,   1928,   had 
a  decree,      there  was  no   ©obtest .      HjMflHlMattlt  waa  granted  the 
custody  of  a  minor  child,   one  and  a  half  years  of  age,   and  the 
defendant  was  ©rd«red  to  pay  #7  &  week  lor  its  support,   the  com- 
plalnant  waiwing  all   rights  of  all;  ony  and  dow®r.      iiubsequ<*ntly, 
January  3,   1929,   defendant   filed   ■  petition  asking  for  a  modifi- 
cation of  th«  aasount  allowed  for  the  support  of  the  child,   based 
upon  the  representation   that   the  cuild  had  been  r«»J0Yed  by  cou;- 
plaln&nt   to  Muskegon,  Michigan.      After  hearing  on  January  6th 
the  chancellor   found   that  the  decret%l  order  to  pay  |7  a  week  for 
the  support  of  the  usinor  child  had  been  smtWi  by  agreement  and 
that  the  child  had  been  removed  to  MusJce&on  by  consent  of  the  de- 
fendant.    Defendant  waa  ordered  to  pay  $1&  weekly  for  the  support 
of  the   child   and  the   child  was  ordered   to  b<*  brought  Oithla  the 
jurisdiction  of  the   court  and  that  the  defan-iant  pay  complainant 
#26  for  railroad  fare  and   traveling  expenses  for  herself   rAnd  the 
child,   and  also  the  arrearages  of  $66  for  its   support.     .Defendant 
appealed   from  this  order,  which   is  ta»  appeal  now  before  ua. 

Coiaplaimmt  has  shoved   that    tfiis   appeal   bt*  dismissed, 
asserting  that  the  defeni^t,   for  the  purpose  of  defeating  the 
jurisdiction  of   this   court,  has  deported  froei   taia  jurisdiction 
and  has   concealed  himself   so    tnat  he   cannot  be   found;    that  he 
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was  adjudged  and   still   la   in  oontftir.pt     of  the  trial   court  aud    that 
he  has  not  purged  hisiaelf  of  such  contempt;    tnat  he  was  ordered   to 
pay  #15G  for  attorneys'   fees  and  the  further  sur->  of  |50  for  ex- 
penses, in  order  that   complainant  slight  properly      follow       this 
aopeal,  tent   that  defendant  refueed  and   etill  refuses  to  comply 
with  said  order.     9&tmimt  has  filed  counter  suggestions  which 
do  not  negative   the  assertions  of  oo&pl&inant  but  i»  devoted 
aostly  to  Questioning  the  propriety  of   the  order  of  January  6th. 

iiaroh  It,  1930,    the  court  ordered  defendant  to  pay  to 
the   co--:  pi s,ican t   for  her  eel i oiler's  fees  in  this  appeal  $150  and 
the  further  sum  of  #50  towards  defraying  the  costs  of  this  apnea! , 
within  ten  days.      Subsequently,   on  Aiarch  24th,   defendant  filed  a 
petition,   requesting  that  the  above  order  tee  vacated  and   set 
aside.     April  20th  the   court   altered   an  order  on  this  petition, 
setting  forth  the  preceding  jaatters,   and  that  on  January  6th 
there  was  in  arrears  on  the  order  for  the  support  of  the  child 
the  amount  of  $66;    that   the  defendant  was  ruled  to  show  eauee  why 
he  had  not   compiled  with   said  order  and  a  rule  was  issued  requir- 
ing hit    to   show  e&uea  why  he  should  not  fee  h<»ld  in  contempt  for 
failure  tc  eocply  wita  said  order.     The  court  further  found  that 
defendant   "through  his  attorney  had  appealed   fr ok  every  order  ©f 
court  herein,"   and   that  the  attorney  "has  ordered  hi a  client  to 
refuse  to  comply  with  the  order  ©f  the  court  aforesaid:"   that 
the  defendant  has  acquiesced  in  his  attorney's  advice  and  has 
failed   to   comply  with   the  order  of  karch  MWl  requiring  defendant 
to  pay  lltG  for  attorneys'   fees  to  enable  eonp lain ant  to  follow 
this  appeal   and  the  further  sum  of  450  for  the  expenses  of  the 
appeal,   and  the  court  found  that  the   "defendant  has  been  and  is 
now  in  utter  defiance  and  scorn  of  eacn  and  every  court  order  in 
the  above   entitled   cause,    in   spite  of   the   fail   £fc*t  he  is  able   to 
eoajply  with   the  same;    and    the   court   doth   further   find   tnat  the 
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defendant  has  eeoreted  hi&self  ox. 4  hue  been  unabls  to  be  oerred 
»itii  a  copy  of  the  rule   to   this  date.*     It  was  thereupon  or^rrd 
that  a  writ  of  attachment  i»eu«   to  seise   the  body  of  the  de- 
fondant. 

Tho  reoord   shows  a  oaoo  for  tfte  application  of  tho 
rule  stated   in  fcHiMB  Ii  bin  defy.   2SS  I XI.   442,  wh*re  it  «m 
hold  that  a  party  who  ie  in   con tttr.pt  of  the   trial   court  cannot, 
until  pur&ed  of  such  oonte&pt,    prosecute  a  writ  of  error  to  re- 
view the  decree  in  sueh  proceeding.     II  was  said:      "Ihe  weight 
of  authority  eeei&s   to  be   that  a  party  in   tf ttnp|  is  not  entitled 
to  prosecute  or  defend  Mi  action  when   the  nature  of  his  contempt 
io   ouch  as  to  hinder  or  e&barrasa  the  due   course  of  procedure  in 
the  cause. "     Directly  in  point  is  jflgiHtt  Xm  hUtJSBL*   WM  111.   Ape. 
566,  wh©r«  It  m  MM  that,   where  a  defendant  by  disobedience  of 
the  trial  court's  order  that  ha  pay  MNqp&sdtauB&t  livr  solicitors • 
foes  and   the  costs  ©f  printing  her  brief  on  appeal,   has  nods  it 
impossible  for  her  to  present  ner  case  on  appeal,    *n1  -where  it 
appears  that  defendant  has  fled  frosa  jurisdiction  or  has  concealed 
himself  after  being  adjudged  guilty  of  conte.pt  ftp*  failure  to 
pay  eueh  solicitors*   fees  and   costs  of  fceiof,    tbi  asanesl  will   be 
dlsstlftsed. 

'ike  facts  in   Mm  ln*t«ust  ease   call   for  the  applloation 
of  this  rule   and  the  apneal  is  tnarefera  AltttisaeA, 

appeal  Bzaocsm, 

Uatehett,   P.    J.,   and  O'Connor,    J.,   miif, 
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defendant  has  secreted  hiss  self  and  has  been  una»l«   to   be  served 
with  a  copy  of  Hm»  rul<?  to  this  date."     It  waa  thereupon  ordered 
that  a  writ  of  attachment  ieisu**  to  seise   the  body  of  the  de- 
fendant. 

the  record   ahowa  a  case  for   tne  application  of  ths 
rule  stated   in  Lindsay  v.  Lindsay.   £$S  III.   442,  where  it  was 
held  that  a  party  who  ie  la  eontwupt  of  the   trial   c^urt  eanwot , 
until  purged  ©f  such  contempt,   prosecute  a  writ  of  error  to  re- 
view the  decree  in  such  proceedings.     It  was  &**!<!:      "The  weight 
of  authority  seea®   to  be  that  a  party  in   contempt-  in  net  entitled 
to  pro  scouts  or  defend  m  actio©  when   the  nature*  of  his  contempt 
is   ouch  as  to  hinder  or  embarrass  the  due  course  of  procedure  In 
the  cause, w     Directly  in  point  Ik  hmk®^  .'v.  jfl^HKi   826  111.   Ape. 
§d©#  wh«»re  it  was  held  that,  where  a  defendant  by  disobedience-  of 
the  trial  court's  order  that  he  pay  iM^i&MBii  her  solicitors' 
fees  and  the  costs  of  priming  her  brief  on  RppttpA,   has  Biffijfi  it 
impossible  for  her  to  present  her  case  ©n  ap.^al,    ami  where  it 
appears  that   defendant  has  fled  from  jurisdiction  &T  has  concealed 
himself  after  being  adjudged  guilty  of  confce.-.-pt  for  failure  to 
pay  such  solicitors*   fees  and   oosts  of  briftf,   the  appeal  will    be 
dismissed. 

Xhs  facts  in  tne  ln*t*mt  ease  call  for  the  application 
of  this  rule  .and  the  appeal  is  tnarefore  iAflMaMMML 

appeal  ttaamm, 

katehett,   P.    J.,   and  O'Connor,    J.,    IIIWH, 
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HWU  0/  THIS  /ilAffe  GJTifojLIJtflX 
Ijfcrfendan  \  §m  rrro  r , 


va. 

CAROL  1*3  CYRJilK, 

Plaintiff  in  iSrrer. 


SHUCK  TO  JB&fMlX  CCUKT 
Of  COOK   CftUKTT. 


259  I. A.  646^ 


UK.   MMX9XW!   JU  STICK  JIAXGHETT 
DsfcLIVRRKB  THE   OPZKXOIi   OF  SB   CGUHT. 

By  this  writ  of  error  Carolina  Cymik  aeeka  to  reverse 
an  order  of  tha  Circuit  court  of  Cook  county,   which  found   that   aha 
waa  a  delinquent   child,    in    that   she  w&a  under  the  age  of  eighteen 
yeara  and  "waa  and   la"   incorrigible.      The  order  directed  that   she 
"be   corasitted   to   the  State  Training  School   for  CJirie   at  Geneva, 
Ulinoia. 

It  i«  fir  fit  urged  in  her  behalf  that   the  petition  ia 
defective  in   that  it   doe*  not  describe   the  particular    tct  or  acta 
which  oonatituted,   to   use  the  language  of  the  brief,    "a&ld  alleged 
offence," 

The  petition  was   filed  in  that  division  of  the  Circuit 
court  of  Cook  county  known   as  the  Juvenile  court  and  «sg  verified, 
upon  information  and  belief  by  petitioner,  liellie  k.,   Burke,      The 
petitioner  avera  that   ahe  ie  a  resident  of  the   county;    that  plain- 
tiff in  error  ie  a  girl   under  the  age  of  eighteen  years,  no*?  wit   in 
the  county  and  not  an   lnraate  of  a  state   institution   incorporated 
under  the  lave  of  the  etatc,   "and   ia  a  delinquent  child  in    this: 
That  the   aaid   child  on   the  21st  day  of  April,   18  27,   in  the  County 
aforesaid  was   and   ie   incorrigible," 

The  petition  set  up  that   the  child   ia  in  the  control  of 
Harriaon  a.    Oobfes,   giving  hie  residence;    avers  that  the  father  of 
the  child   ie  Anthony  Cymik  and   the  mother  Jsary  Cymik,   and   atatee 
their  residence. 

It   furtner   aliases   tnat   the  pur  ant  a   consent   that  the 
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child  be  taken   MM   fm  them  and   plaoed  under  the  guardianship  of 
norne   suitable   person   to  be   appointed  by  tho   court;    that   the  parents 
are  unequal   to   the  task  and  responsibility  of  control ling  and  cor- 
recting the   child   and  of  preventing  her  from  repetitions  of  delin- 
quency;   that    they  and    each  of  the*,   are   unable   to    car*  for,    orotect, 
train,   educate,    control  and  discipline  the  child,    Ml   that  it   is  for 
the  interest   of  the   child    *nd  of   the  people  of  the   state  of   Illinois 
that   she  be   taken   from   the  parents  and   placed  under   such  guardian- 
ship. 

The  petition  makes  Harrison  A.    Dobbs   and   the  parents 
parties  defen 'ant;   prays   that  they  may  be  oui^«oned   to   appear  and   to 
brin*  the  child  into   open   court   and   that   they   show  if  they  can  why 
the  prayer  of   the  petition   for   the   appointment  of  a  suitable  guar- 
dian and  disposition  of  the   custody  of    the  child   should  not  be  made. 

The  record   also   shove  that  summons   issued  and  was   served 
on  Harrison  A.    Dobbs  and  Anthony  Cyrnik  by  reading  the   earns  to   then 
and  delivering  a  copy  thereof  to   them;    that   summons  was   served  on 
nary  Cyrnik  by  leaving  a  copy   thereof  at  her  usual   pl\ce  ©f  abode 
with  Anthony  Cyrnik,   a  member  of  the  f amlly  of   the  age  of  ten 
years   and  upwards. 

The  decree  reel   es   that  the  matter  came  on  for  hearing 
on  the  petition;   that   the  child  was  in  open   court  in  her  own  proper 
person   as  well   as  by  her  counsel,    the  person  who  hud   theretofore 
been  appointed  to   represent  her;    that  defendants,  Anthony  Cyrnik, 
Sister  i..ary  Angel  Guardian,   and  Harrison  A.    Dobbs  were   also  preeent 
in  open  court;   that   the   court  heard   all   the  evidence  adduced   Mi  the 
arguments  of  counsel   and   found   that  it  had   Jurisdiction  of  all    the 
parties  and   the  subject  natter;    that   petitioner  MM  a  reputable 
person  and   a  resident  of  the  County  of  Cook  and  State  of  Illinois; 
that  Caroline  Cyrnik  was  a  female  person  under  the  age  of  eighteen 
y*ars,    and   of   the   ag«  of   fourteen   years  on   January  1,    I92iit   within 
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said   county  and  not   an    iaiaate  of  a  state   institution  incorporated 
under  the  laws  ef  the  state,   and   that   %h&  was   *a  delinquent   child 
in   this,    that,    in   ths   county  aforesaid,   on   ths  tttti   .lay  of  July, 
19 '-1 3,    said   child  was   and   is  incorrigitle   as   alleged   in  ths  peti- 
tion herein,* 

She  decree   further  fin  a  a   Hurt  ths   parsnta  and  legal 
guardian  "*ere  unequal   to  the  task:  and  responsibility  of  controlling 
and  correcting  the  child  and  preventing  her  from  repetitions  of 
delinquency;    that  they  and   each  of   them  were  unable  to  care  for, 
protect,   train,   educate,    control   arid  discipline  the   enild;    tnat   it 
was  for  the   interest  of  the  people  of  the  at  ate  and  of  the  child 
that  she  be  taken  away  from  her  parents  and  guardian;   tnat  ah®  be 
placed  under  the  guardianship  of  se&e   suitable  parson  to  be  ap- 
point*-:? by  ths   court,    and   that  it  was  for  the  Interest  of  the  girl 
and  of  the  public   that   sh«  be  sent    It    MM  State  Training  School  for 
Girls;   that  all  of  the  allegations  of  the  patition  were  true  as 
alleged   therein. 

It  was  therefore  ordered,    adjudged   and   decreed  tiiat  she 
be  committed   to  the  State  Training  3cn.o©l    i*or  Girls  at  uoneva,   Illi- 
nois,  an  institution  provided  by  the   state  of  Illinois,    suitable  for 
the  care  of  delinquent  ;-,irls,    subject    i.     tfei    rules  and  laws  that 
might  be  enforced  from  time  to  tlflf  governing  such  institution;    that 
Lucy  D.  Ball,    superintendent  of  said  institution,  was  thereupon 
appointed  guardian  of  the  child  and  was  ordered  and  directed  to 
place  said   child  in   said  institution  and    to   auld,    care  for,   train 
and  educate  her  until   she  arrived  at  the  age  of  21  years,  or  until 
sooner     discharged  according  to  law;    that  the  court  retained  juris- 
diction of  the   cause  for    the  purpose  of  waking  such   further  orders 
for  the  welfare  of  the  child  as  td^ht   from   time  to   time  be  found 
to  be  in   accordance  with  equity  and  wita  the  statute  in  such  case 
made  and  provided. 
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it   is  urged   in   the  first   place   that    tne  petition  was 
insufficient   in   that   it   failed    to    set   out    and   describe.   th«   aot   ©r 
acts   const  1  luting   the   aliped  offense-,    and    the  brief  of  plaintiff 
in   error  cites  a  large  number  of   oases,   including   the  recent  oass 
•  f  hoopla  v.   Browp.   336  111.    257,   which   in    substance  Jtold  that  nnmrm 
a  statute  has  not   describee   the  acts   constituting  a  particular  of- 
fense,   such  acts  must  be   specifically  averred   m  the   netition  er 
information. 

Such  is   the  law  applicable   to    eases  in  which  the  pro* 
seeding   involves  the  eofcualsaion   of  a  criminal   ofl'mri**.      This  pro- 
ceeding  la  net  of  that   character,      in  proceedings  under  the  Juve- 
nile Court  law  the   infant  does  not   appear  before  the  court   in  the 
character  of  an   alleged  violator  of  the  law  of  the  land.      On   the 
contrary,    the  child  is  brought   within   the  jurisdiction  of  the  court 
for  the  benefit  of  the  child   and  of  the  public,    in  order  that  it 
»ay  receive   that  eare  and  protection  which  courts   of   chancery  froa 
ancient   tii^ee  have  exercised*     Witter  v.   JUMBaJtf  ftttl  County  Coa'ri.. 
256  111.    616.      In   oases   such  as   this   the   ot  ite  acts   in   ite   charactsr 
a*  pursna  patriae   tor  the  purpose  of  protecting  and   providing  for 
the  welfare  of   euci»  of  its  citizens  as  siay  Y>*  miUsT S  to  protect 
and  provide   for  thesaaelves.        The  statutes  governing   smtfl  oroceed- 
ings  should  be  given  a  broad   arid  liberal  construction  in  order   that 
the  object    for  which  they  were   enacted  raay  be  attained,     Lindsay  v. 
Lindsay.   25?   111.   388.      The   finding   that   this  child  was  incorrigi- 
ble does  not,    as  we  construe  the   statute,  mean   that   ah«  was  bad 
beyond  correction  or  reformation,   but  rather   that  she  was  one  whose 
reformation   could  not  best  be  accomplished  under   the  control   to 
which  she  was   then   subjected,      rf.ftgqe  y.    State^   22c  5.  I«   96. 

A  recital   of  the  particular  act  or   acts  upon  which  the 
finding  that  she  was   incorrigible  was  based  would  have  been  yery 
auch  against  rather   than  in  her   interests.      Indeed,  we   think  it 


'  1 

Ld  no  'to  TsJnouuto 
tick  orfl  ,T"*A-x»'aoo 
to  li'ipsoef  »rij-   tol 


•jr*  a«iJ  ^xn  laxtt  mdi  at  »o*xu  «x  11 

*e  lo*  mi.-  u»A  Mm   3u*  loo  oi  feoXJtot  ijt  tjuit  ui  laoloiVU 

■If  to    toiitf  »*W  boa   ,omi»tto  ooaoXX*  oaj  uaUuiiimnoo  olo* 

Mat  loooo*  ojti  *aioj  >«a»*  oai*X  <»  ooai              •  «i 

MM  tail  MM  o*  ,.,*  tm>3tft  >T  yigfe 

**X*q11t»o;  «  jftiioa   olo«  9 lis   t>*4xitt*e*    ion  buU  olitloJs  » 

"*°  >v-»  \:X.Xaul'tiu»q*   otf  lojua  sloo  i;«.ju?      ooatt 

•e>    ol   oJhteoiXooji   witX  «iid   oi   . 
la:  n  2.  mi  to  a  to  aoiochoMoo   r/ij   oorXorni   nalft&oo 
ooa-xq  nX     .%»*s>«i«£»   •*« 

:•!  to  loloXoir  ooge 

tf«f   ilU   t«  .,    *ni 

i«  aoliooioiq  *«*   *W    t^sti    #vir«tMT  X'm 
k  l*mo*  «t  ion  it     .feooleioxo  9t* 

*    Ol«>?0    OXlJ    Olrfl    0«    llOtfO     Sir  3*0     «▼        .J  ftfS 

»«iiooi»i<j  t«  ooo<rc*i<[  »*4  -sol  Mltl#o  mm  o« 

us  &o*  xa.si  a«  ooooilio  oil  to  /torn  to  otolXov  o41 

>  oolulolo  ocft        .o**X*oa*»ri*  *ot   Oi.ivyio.  >aa 

-v(j  ^uk  t*  3  urna*   o*eo  t«*l   falit*  tat   lootrfo  o/tt 

iiooal  **w  Dxju*t»  Bl    .Y4tft>ffl/Ifi 

MO*  ojbw  *xt«  smut   :M«ffi  ,oljil*lo   otfl  -trxloaoo  «w  e«   ,lo«  oooo  oXtf 

»«oav  oao  *«r  »x(o  i**v  oonotov  to  neiloovtoo  t>aox««* 

.103   stfcr   Mono   M4pl£%MNMM(  «<f  tfooo*   ion  ftX; 

041  jlolrfv  «cr(i;  a^o*  io  turn  x*Uui3i*-v.  *sii   to  Xiilloot  a 

*r  aootf  «•▼«!!  aXwgw  froo***  <uiw  oX<fi«liiooal  &ov  orft  imAt 
it  tlalill  o«  ,fvoooaX      .olsoxoiaJt  a»/i  «l  aojU   a.»iU«i  loa.Ua*  stou* 


I  oitft     .ooni 

j&tii  so 

- 


R  f"t 


ciin  hardly  be   aaid   to   toe   for   the  best  inttjreate   either  of  the  public 
or  of  tho  child  that  mistakes  of  youth  should  be  perpetuated  in  a 
permanent  record,  which  would  toe   accessible  to   the  publio  during  tha 
whole  life  of  tha  child.      Certainly,  no  good  parent  would  ever  do- 
aire  OT»  auch  thing  for  hi  a  child.      Aa  the  proceeding  la  not  In  any 
aanaa  criminal,   th*   rula8  of  criminal  procedure  have  no  application. 

It   la  alao  urged   "that  the  petition  1»  not   sufficient 
to  deprive  a  person  of  liberty  beeauaa  It  is  sworn  to  on  information 
and  belief."     Petition  of  terrier.   103  111.   36?,   and  County  of  Mo» 
Lean  v,  Humphrey  a,   104  111.   3?S#    are  cited.     For  tha  raaeona  we  h«ve 
already  stated,    this  contention  cannot  prevail.      The   chilli  it  not 
deprived  of  her  personal  liberty.     She  is  not  undergoing  puniahr  ent 
in  any  s^nse  of  the  word. 

It   ia  next  urged    that   the  decree  should  b»  revr-racl  be- 
cause  it  does  not  recite  evidentiary  faate  in  the  flnHillgl  of  the 
chancellor  which  la  said  to  be  necessary  in  the  absence  of  a  oer- 
tifi   ate  of  evidence.       That  this  is  the  general  rule  in  chancery 
practice  hardly  requires  citation  of  author itiee.     i'laintlff  in 
error  cites  mft  discusses   eleven  different  caeca  so  holding.     How- 
ever, no  one  of   thee©  cases  holda  that  the  legislature  may  not  by 
appropriate  legislation  dispense  with   the  requirement  that  the  evi- 
dence be   thus  preserved.      It  is  contended  toy  defendant  in  error  that 
section  9   of  the  Juvenile  act  ( amitlwturd  *  a  111.  R«v.    Stats.   1929, 
par.   196,   p.    304)    should  be  given  the   sane   construction  in  tills 
respect   that  waa  given  by  the  Supreme  court   to   section  3  of  the 
Adoption   statute  in  Heoicins  v.    uilVprd.   309   111,    365,      S&id   section 
9   in   substance  provides   that   if   the   court    shall    find  fmy  rale  child 
under  the  age  of  seventeen  y»ars  or  any  female  child  unc?er  the  age 
of  eighteen  years   to  toe  delincueiit  wi  thin    the  meaning  cf  the  act, 
the   court  may  allow   such  child    to   reraio   in   its  sen  here,   subject 
to  the  friendly  visitation  of  a  probation  officer,   or  that  if  the 
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court   shall   further  find  that  the  parents,   guardian  or  custodian 
are  unfit  or  improper  guardian*  or  are  unable  or  unwilling     to 
care  for,  protect,  train,   educate  or  lieciole  such  child,   and 
that   it  i»  for  tho  interest  of  such  child  and  the  people  of  tho 
state  that  ouch  child  be  taken   from  the   custody  of  its  parents, 
custodian  or  guardian,   the  court  may  appoint   some  proper  person  or 
probation  officer,  guardian  over  the  eeraon  of  such  child  and  per- 
mit  it  to  regain   at  its  hosae,   or  crater  such  guardian  to  oause  such 
child   to  be  placed   in  a  suitable  family  hosse,   or  cause  it  to  be 
boarded  out   in  some  suitable  family  home,    or  the   court  may  eomait 
such  chil #   to   sorae  training  school  for  beys  if  a  aale  child  or  to 
an   industrial   school   for  girls  if  a  female  child,   or  to  any  insti- 
tution incorporated  under  the  laws  of  the  state  to   care  for  delin- 
quent children,  or  to  any   institution   that  has  been  or  say  be  ore- 
videa  »j  the   stats,   county,    city,   town  or  village  suitable  for   ths 
care  of  delinquent  children,   including    it.   Charles    ichool  for  boys 
and   Stfite  Training  School   for  Girls;    that    in  mary  case  wh*re  such 
child   is  committed   to   an   institution  or  association,   the  court 
shall   appoint   the  president,    secretary  or  super  in  ten  dec t  of  such 
institution  ©r  association,   guardian  over  the  person  of  such  child 
and   shall  order   the  guardian  to  place  such   enlld  III   such   institu- 
tion or  ass  elation,  whereof  he  is  such   officer  and    to  bell  such 

child,    care  for,   train  and  educate  it    subject   to   the  rules  and  laws 

ray 
that/be     in  force  fron  Mm  to   tine  governing  such  institution  or 

association. 

The   subject  matter  of  section  o   is  not  unlike  section  3 

of  the   ado ot ion   statute.      It  will   be  observed   that   section  9,   like 

sect  ion  3  of  the  Adoption  met,  hns  specifically  enumerated  the 

findings  necessary  to  confer   jurisdiction  upon  the  court  and  in 

thus  enumerating  thesi,  h%s  precluded  an  interpretation  wiiich  would 

require  further  findings  in  the  decree.      The  act  In   question  fn> 
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pressly  provides   that   evidence  heard  in    those  oases  cannct  be  used 
against  tii«   child   in    ui/  other  court,   thus  indicating  an   intention 
that   the  i&ietakes  of  a  child   should  not  be  perpetuate*  in  a  public 
record  Tor   the  perusal  of  the  present  and   future  generations,   and 
this  Tact,   whan  considered  in   connection  wlt*i   the  furtaer  fact 
that  the  precise  findings  necessary  are  expressly  enumerated,   leads 
to   the  conclusion  that  it  was  net  the   intention  ©f  the  legislature 
that  the  usual   chancery  practice  in   this  particular  should  prevail 
in  these  oases. 

Plaintiff  in   error   furtner  contends  taut  the  court  was 
without  jurisdiction  to   render   the  decree  because  the  record  does 
not   di soloes   that   the  aother  was  personally   served  with   suasions 
as  required  by  the   statute.     People  v.  Lynch.   &63  111.    346,   and 
People  v.  McDonald.   225  111.   App.    447,    are   cited,      in  pejanlo  v. 
McDonald  it   appeared   tftat  no  summons  was  either   issued  or   served 
upon  the  Bother  of  the  allied  delinquent  enild,   and  that  so  far 
as   the  record  showed  she  had  no  notice  of   the  proceedings,      in 
People  ,wf  JJMJI  ***   court  wan   called  upon   to  construe  section   5 
of  the  Juvenile  Court  act  wnioh  required  that  the  parents,   legal 
guardian,   or   some  near  relative  in  case  there  are  no  parents  or 
guardian,   should  have  reasonable  notice  of  the  Hearing  upon  the 
question   of   committing   a  eiiild  as  neglected,    dependent  or  delin- 
quent,   and  as  it   appeared   that   the  mother  had  not  been  served  with 
notice,    the  child  was  discnarged. 

Said   section  5  as  amended  in  ItfV  (see  .news  of  1907, 
p.   70)   provides  in   ?ubst<*uee   that   all   persons  named   in   the  oeti- 
tion   shall   be  aado  defendants  by  nasse   and    ehall   be  notified   of 
the  proceeding  by  eunuaons   if  residents  of   tne   state,    "in   the   same 
manner  ss   is  now  or  may  hereafter  be  required  in   char  eery  oroceed* 

ings  by  the  laws  of  tnls  3t*t«  exeest  only  as  herein  otherwise 
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provided. ■ 

Section  11   of  the  Chancery  act  ( Qmi  th«Hurd  *  a   111.   Rev, 
Stats.,    chap.    JJS2,    sec.    11,   p.    261}    provides   that   service-  of   sum- 
mons  shall   be  made  by  delivering  a  copy  thereof   to   defendant  or 
by  leaving   such  oopy  at  his  usual   place  of  abode  with   some  person 
of  the  family,  of  the  age  of  ten   years  or  upwards,    and  informing 
such  person  of  the  contents  thereof.      The  return   already  recited 
shows   service  of  this  kind  on  Ik*  mother,   and  it  was   sufficient. 

for  the  reasons  indicated  the  decree  of  the  Circuit 
court  is  affirmed. 

AFFIRMED. 

McSurely  and  O'Connor,   JJ.,    concur. 
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fcR.    PRKSlDISG    JtiSTXtl  MATCIiKTf 
JRi-IVlillKI)  THii   QtXIXOS   Of   ZU   COOK*. 

In   un   action  on   contract  uud  upon  trial  by  the  court 
there   m  a  finding  for  pia.ntiff  and  jVigNfts   ta  the  aus,  of 
42508.4',    to   reverse  which  def eft dan t  has   sued   out    t  ,ie  writ  of  error. 

Plaintiff  *  a  claim  »*ia  ^ased  on  on  alleged  pro  .:iasory 
note  which,  exclusive  of  a  clause  granting  uower  N  eonfeaa  Judg- 
ement,   ie   as   foliowa: 

"13235.00  Chicago,   April  14th,    1927. 

On  demand  after  aale  of  3  apt.   at   8313  ihroop  St.    or 
aale  oi    6   apt.    at   7922-24  iOiodes   Ave.,    after   daits    for  value 
received,    I    prciaiee   to  Fay   to   the  ordar  of  ft.   Heflssan  &  Coiup^ny 
Xwenty-two  Hundred   -twenty-five  *uid  no/lvw  doli&ra  at   7607  Cot- 
tage Grove  Ave. ,--  Villi  intereat  at  6  per  eent  per  annuo  after 
coneununation  of  a-ale     of  either  of   the   tiro   *.cove  buildings 
until  paid." 

Defendant     offered  in  evidence  a  writing  aigned  by 

>laintiff,  which  la  aa  follows: 

•3/23/27 
We  agree  to   accept   as   co.-aii  seicn  14450. 90   on   sale  of  30 
Apt.    located  at   7030-38  Cregier.      Saroe   to   be   paid   frons   eaeh 
received  *hen  *«   aell   the  3  *pt.    at   8313  Ihroop  or   the  6  Apt. 
7922*24  Rhodes  Ave.    accepting  1/2  boar  J    rate  on   the   3   and  6 
Apt.    when    acid  at  prices   atat*»d   in   contract  whichever  we   M*l« 

U.   Hoffman  &  Co. 
By  Je.    iloJlV.an.  * 

Plaintiff  obj<»wtMci  It  the  introduction  of  this  exhibit 
en  the  ground  that  it  was  an  attempt  to  vary  the  terras  of  the  note 
by  an  instrument  dated  prior  to  trie  execution  of  the  note,  and  the 
objection  waa   sustained. 

Defendant   then  offered  to   prove  that  she  waa  the  owner 
of  a  30   apartment  building  st   7o30-3d  Oregier  avenue,   Chicago;    that 
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plaintiff  tried  to   indue*  her  to   trad*  such  building  for  a  6  up art- 
sent  building  at   7922-24  nhodes  avenue  and  a  3  apartment  building 
at  8313  Throop   street;    that  she  refused  to   enter  into  that    trade, 
there  being  no   cash  Involved  with  which  to   pay  oora&iasion;    that 
•n  or  about  iiarch  33,   1927,  plaintiff  outwitted  to  defendant  a  dif- 
ferent proposition  whereby  her  Cregier  avenue  property  would  be  put 
in   trade  at  the  prloe  of  $184,430,   which  was  an  increase  of  #4480 
over  the  purchase  contract  or  ice  representing  the  ooHiMiselon  of 
plaintiff  to  be  paid  on   the  exchange  of  the  properties! ;    that  plain- 
tiff stated   that  he  would   sell   one  or   the  other  of  tn*   smaller 
buildi-feS  and  would  not  be   entitled  to  any   coramleeion  until  he  had 
sold  the   ifhrooa  etreet  property   for  #33,500  or  the  Rhodes  avenue 
property   for  $87,500;    that  plaintiff  stated  he  would  guarantee  the 
sale  of  the  Khodes   avenue  property  within  a  period  of  four  to   six 
nonths;    that  to  evidence  this  understanding  in  part  plaintiff  wrote 
out  in  longhand  and  signed  and  gave  to  defendant  the  »e»orsndur.  of 
agreement  offered  as  defendant's   exhibit  1;    that  the  exchange  of 
the  properties  was  consummated  on  or  about   April  14,  1927,   at  which 
tiste  the  note  sued  upon  was  executed  by  defendant   and   represented 
one-half  of  the  comes!  a  el  on;    that  plaintiff  made  some  effort  to   sell 
the  properties  for   two  or  three  months  but   thereafter   ceased  all 
efforts  tm&  never  in   faet  sold   either  the  Rhodes  avenue  or  Xuroop 
etreet  properties;   that  foreclosure  proceedings  were  threatened 
against  the  Rhodee   avenue  property  and  in  order  to   save   something 
for  hersslf ,   defendant  traded   the  Xhedee  avenue  property  on  Novem- 
ber 30,   192a,   for  bungalow  property  at  a  reduced  price. 

The  attorney   for  plaintiff  objected   to   this  evidence. 
The  court  inquired  whether  the  record  wae   clear  that   this  was  the 
property  Mentioned   in   the  note,   whereupon   the  following  colloquy 

occurred: 
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•fcr.   Hinckley:     One  of  theso  pieces  has  been   sold.      That   Is 

Agreed  by  the  parties? 
Mr.  Moody:  Yes. 

Toe  Court:  -both  of  ttMM  or  just  one  ©I"  them? 

Mr.  Moody:  Just  the  one  on  Rhodes  avenue. 

The  Curt;  The  objection  will    be  sua twined  to  the  offer  of 

testimony. * 

The  oourt  then   entered  an  order  that  the  judgment 
originally  confessed  amounting  to  $2508.44  should  be  confirmed 
and  overruled  a  motion  of  defendant   to  vacate  the  judgment  and  for 
a  new  trial  and  in  arrest. 

The  briefs  discuss  the  question  of  whether  the  in* 
strum ent  here  sued  on   is  a  promissory  negotiable  not-?,   but   that 
question   is  lfflmat<*rial    for  the  reason  that   the  suit  le  between   the 
original  parties  to   the  instrument. 

Th«  controlling  question  %m  the  case  is  whether  the 

court  9TT**  in  excluding  the  evidence  offered  upon   the  theory  that 

its  introduction  would  tend  to  vary  the  terssas  of  the  written  agree* 

went.      It  the  agreement  of  March  23,  1927,    and  the  note  (co-called) 

of  April  14,   1957,   ware  between   thr  name  parties  and  both  apparent- 

the 
ly  cfcveredysubjeet  matter  only  in  pert,    the  evidence  was  admissible*, 

Koleoy  v.   Clausen.   257  ill.   402;  Mayer  v.   I>linpJl.B  >lfe  las.   Coffi. 

811   111.   App.    385. 

For  the  error  in  excluding  this  evidence  the  judgment 

Is  reversed  and  the  cause  remanded. 

RKV&RSSD  AKD   RKVAEOT®. 

^©Surely  and  O'Connor,   JJ. ,    concur. 
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JRAKK  WEGLABZ,    as  Administrator  ) 

of  Estate  ^bT  Wanda  tyglarz,  Deceased',        ) 


Apoellant , 

vs, 

Pl'TBK  BIRUTAS, 

Appellee* 


APPEAL   FROM  1 3UP3  ril  < 
COURT  0?  COOK  COUBTY. 

59  I.A.  647 


VSR.    PRESIDING  JUSTICE  KATCHETT 
DELIVERED  TH3  OPLKIOJS  OF  THE  COURT. 

This  is  an  appeal  by  plaintiff  administrator  iron  a 
judgment  in  favor  of  defendant  in  an  action  on  the  case  for  al-> 
leged  negligence  resulting  in  the  death  of  plaintiff's  intestate. 
The  judgment  was  entered  on  the  verdict  of  a  jury,  motions  for  a 
new  trial  and  in  arrest  in  behalf  of  plaintiff  having  been  over- 
ruled. 

The  deceased  died  as  a  result  of  injuries  sustained 
by  her  on  September  26,  1926,  at  the  intersection  of  West  Four- 
teenth and  Paulina  streets  in  Chicago,  where  she  was  struck  by. 
an  automobile  driven  by  defendant, 

The  declaration  in  its  several  counts  alleged  negli- 
gence generally;  failure  to  sound  a  horn,  gong  or  3ignal;  driving 
at  a  speed  greater  than  fifteen  miles  an  hour  in  a  residential 
district  contrary  to  the  statute;  failure  to  provide  safe  brakes 
on  the  automobile;  driving  at  an  unreasonable  speed;  driving  on 
the  left  side  of  the  street,  and  failure  to  give  warning.  In  one 
oount  wanton  and  wilful  negligence  was  charged* 

The  jury,  in  response  to  a  special  interrogatory  sub- 
mitted at  the  request  of  plaintiff,  ^ave  a  negative  answer  to  the 
charges  contained  in  the  wilful  and  wanton  count. 

It  is  urged  thac  the  court  erred  in  the  giving  and 
refusing  of  instructions;  that  the  action  for  a  new  trial  should 
have  been  granted,  not  only  because  the  verdict  was  against  the 
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manifest  weight  of  the  evidence  hut  also  "because  of  newly  dip- 
covered  evidence* 

With  reference  to  the  instructions  it  is  argued  that 
the  court  erred  in  giving  instructions  fcos,  4  and  6  as  requested 
by  plaintiff,  because  in  each  one  the  jury  was  referred  to  the 
declaration  for  a  determination  of  the  issue  as  to  the  negligence 
charged.  It  is  contended  this  «a»  erroneous  on  the  authority  of 
Bernier  .▼,.  .11.1  >  Cent,.  R.h.Oo»,  296  111*  464, 

Ihe  jury  should  not  have  been  referred  to  tne  decla« 
ration  for  a  determination  of  the  issues*   It  is  also  true  that 
the  court  should  not  permit  the  pleadings  in  a  civil  case  to  he 
taken  out  of  the  room  by  the  jury  when  it  retires  to  consider  its 
verdict,  and  in  the  absence  of  an  affirmative  showing  to  the  con- 
trary we  must  presume  that  the  court  followed  the  law  in  this 
respect.   Therefore,  if  we  assume  error  in  the  giving  of  these 
instructions,  it  was  harmless,  Lerette  vf  JPirector  (general,  306 
111,  348. 

It  is  next  urged  that  the  court  erred  in  refusing 
to  give  instruction  Bo*  3  at  the  request  of  defendant,   Haat  in- 
struction told  the  jury  in  substance  that  at  the  time  of  the 
injury  there  was  a  certain  statute  in  force  in  the  state  of 
Illinois  which  divided  motor  vehicles  into  two  divisions  and 
provided  that  no  person  should  drive  a  vehicle  as  described  in 
section  2  of  the  act  at  a  speed  greater  than  was  reasonable  and 
proper,  having  regard  to  the  traffic  and  the  use  of  the  way,  or  so 
as  to  endanger  the  life  or  limb  or  injure  the  property  of  any 
person,  or  if  tne  speed  of  any  motor  vehicle  or  motor  bicycle 
operated  upon  any  public  highway  where  the  same  passed  through 
the  residence  portions  of  any  incorporated  city,  town  or  village 
should  exceed  15  miles  an  hour,  such  rates  of  speed  should  be 
2£iSa  facie  evidence  tnat  the  person  operating  the  vehicle  was 
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driving  at  a  speed  greater  than  was  reasonable,    etc. 

The  instruction  as  offered  was  in  the  language  of 
the   statute,    and  it   ie  urged,    oiting  authorities  to    that   effect, 
that  it  was   error  to  refuse  to  give  it.     While  the  general  rule 
undoubtedly  is  that  it  is  not  error  to  give  an  instruction  in  the 
language  of  the   statute,   it   seems  that  this  particular  statute  is 
excepted  from  that  general  rule.      Johnson  v,  Pendergast t    308  111. 
255;   People  v.    late.    316  111.    52;    Grosh  v«   Acom.   325   HI.    474;    and 
gelcman.  Admr,   v.  Branaer.  Q®n,  io.   34339,    in  which  an  opinion  was 
filed  Bovember  3,   1930.     Moreover,    the  substance  of  this   instruction 
seems  to  have  been   covered  by  plaintiff'1  s  given  instruction  So,    2. 

Complaint  is  also  made  of  the  refusal  of  the  court  to 
give  defendant's  requested  instruction  fte»   4,  which  told  the  jury 
that  while  the  preponderance  of  the  evidence  did  not   consist  wholly 
in  the  greater  number  of  witnesses  testifying  on  one  side  or  the 
other  on  a  disputed  question,   yet   the  number  of  credible  and  dis- 
interested witnesses   so  testifying  was  a  proper  element   for  the 
jury  to   consider  in  determining  where  was  the  preponderance  of  the 
evidence.      It  was  not  error  to  refuse  this  instruction  for  the 
reason  that  the  subject  matter  was   correctly  stated  in  plaintiff's 
instruction  fto.   2,  which  was  given  to   the  jury. 

While  complaint  is  made  of  the  refusal  to  give  other 
instructions,    some  of  which  might  well  have  been  given,  we  think 
the  points  were  substantially  covered  in  other  instructions  and  it 
was  not  reversible  error  to  refuse  any  of  them. 

The  controlling  question  in  the  case  is  whether  the 
verdict  was  manifestly  against  the  weight  of  the  evidence  and 
whether   for  that  reason  and  because  of  alleged  newly  discovered 
evidence,   a  new  trial   should  have  been  granted  by  the  court. 

The  evidence   shows   that  the  accident  in  which  deceased 
met  her   death  occurred  about  noon,    Sunday,    September  26,   1926,   at 
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the  intersection  of  West  fourteenth  and  Paulina  streets,    Chicago. 

Paulina  street   extends  north  and   south,  West  Fourteenth  street 

east  and  west.     There  were  two   sets  of  street   oar  tracks  in  West 

Fourteenth  street.     West-bound   ears  ran  on   the  north   tracks  and 

east-bound  cars  on  the  south  tracks,     West  Fourteenth  street  was 

with 
paved  with  asphalt   ang/bricks  around  the   car  tracks.    It  was  a 

residential  neighborhood.      At  this  particular  time   the   street 

had  no  traffio  except  a  west-bound  street   car. 

There  were  two  occurrence  witnesses  for  plaintiff. 
William  Hovak,   a  fifteen  year  old  boy,  who  lived  on  the  south 
side  of  West  Fourteenth  street,   testified  that  he  was  looking 
through  a  window  from  which  he  saw   the  accident;    that  defendant's 
automobile  came  east   from  Paulina  street  at  about  35  or  40  miles 
an  hour  when  he  first   saw  it   and  when  it  hit   deceased;    that  it 
did  not   slacken  speed  at  all  from  the  time  he   saw  it  until  the 
time  the  girl  was  hit;    that  there  was  a  west-bound  street   car 
about  40  or  50  feet  west  from  where  the  girl  got  hit;    that  this 
street  oar  was   standing   still;    that  he  did  not  hear  any  horn  or 
gong;    that  when  he  first  saw  deceased  she  was   crossing  the  west- 
bound car  traok  on  the  north;    that  he  did  not  know  how  many  feet 
approximately  she  had  gone  from  the  first  time  he  saw  her  until 
she  was  hit;   that  the  accident  occurred  about  110  feet  east  of 
the  east  line  of  Paulina  street. 

Edward  Vrhel  testified  that  he  was  a  conductor  for 
the  Chicago   Surfaoe  lines  and  was   standing  on  the  rear  platform 
of  his   street   ear  at  Paulina  street,   loading  and  unloading 
passengers;    that  the   car  had  come  to  a  stop;    that  the   first  tning 
he  noticed  about   the  accident  was  that  he  heard  someone  scream; 
that  he  looked  east  from  the  platform  window  and  saw  the  rear  end 
of  the  automobile  going  over  this  little  girl;    that  the  girl  was 
hit   about   fifty  feet   east  of  the  rear  part  of  his  street  car; 
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that  when  he  first   saw  her   she  was  between  the  east  and  west-boufcd 
rails,  mostly  en  the  east-bound  rails  on  the  south  track;    that  he 
did  not  hear  any  gong  or  horn;    that  the  automobile  was  going  about 
thirty  or   thirty-five  miles  an  hour  as  it  went  past  the  rear  of 
his  street  oar,   and  that  it  went  about  seventy-five  feet   alter 
hitting   the  girl  before  it  cane  to  a  stop,     he  Bays  there  was  no 
other  traffic  on  the  street  at  that  time;    that  he  did  not  see  the 
girl  at  any  time  before   the  accident;    that  he  went  over  and  picked 
her  up;    that  by  that  time  defendant  was  backing  up;    that  the  street 
car  was   at  a  standstill;    that  it  was  about  110  or  115  feet  from  the 
east   curb  line  of  Paulina  street  to  where  the  accident  happened. 

The  girl  was   eight   years   and   six  months   old  at   the 
time  of  the  accident,      The  evidence  indicates  that  she  was  in 
good  health  and  a  normal  child.      She  had  left  her  home  on  the  day 
of  the  accident  at  about  11:30  a,  m.     Her   older  sister  testified 
that   she,    the   sister,   did  not  know  where  deceased  was  going. 

Defendant  testified  that  at   the  time  of  the  accident 
he  was  driving  east  on  Fourteenth  street   from  Robey;    that  when  he 
came  to  Paulina  street  he  was  stopped  by   some  traffic;    that  there 
was  a  west-bound  street  oar  in  motion;   that  as  the  front   end  of 
the  machine  was   even  with  the  rear  end  of  the  street   car  he 
sounded  his  horn,   and  that  the  girl  ran  out   and  rushed  in  his  way 
without  warning;    that  after   she  was  struck  he  came  to  a  stop;    that 
he  pulled  to   the  curb   and  got  out  and  saw  the  conductor  witn  the 
girl  in  his  arms;    that  he  backed  up  as  fast   as  he  could,  put  her 
in  the  machine  and  took  her  to  a  doctor's  office  and  then  to  the 
County  hospital.     He  says  that  he  was  in  top   speed  as  he   came  to 
Paulina  street;    that  he  was  then  going  between  twelve  and  thirteen 
miles  an  hour   and  was  straddling  the  rails;    that  he  was  north  of 
the   east-bound  rails;    that  the   street  car  was  immediately  to  his 
left  and  was   slowly  going  toward  the  west   on  Fourteenth  street  to 
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Paulina;    that  he  did  not   see  the  girl  at  any  time  before  the  accident. 
He   says: 

■The  car  was  in  top   speed  at  the  time  I  hit   the  girl.      I 
never  saw  her.      Just   one  leap  in   front  of  me.      She  hit  tne 
front  left  side  of  the  "bumper.      The  place  where  the  girl  was 
hit  was  about  one  hundred  thirty  feet  froiu  the   corner, M 

He  says  that  when  he  first   saw  the  girl  he  put  on  the  brake;    that 

when  he  crossed  Paulina  street  he  was  in  third  high  speed;    that 

during  the  next  hundred  feet  until  he  hit   the  girl  he  was  going 

about  thirteen  or  fourteen  miles   an  hour;    that  he  sounded  the  horn 

about  the  center  of  the   street  and  sounded  it  a  few  times;    that  it 

took  him  abount  twelve  feet  to   come  to   a  complete   stop;    that  he 

used   the  emergency  brake  with  his  right  hand. 

Upon  the  motion  for  a  new  trial   the  attorney  for 
plaintiff  submitted  his  affidavit  to   the  effect   that   subsequent 
to  the  trial,    on  or  about   January  13,   1930,  he  learned  of  the 
existence  of  an  eye-witness  to  the  accident,   a  Mrs,  Mary  Mitchell; 
that  Mrs,  Mitchell   did  not  testify  at  the   coroner's  inquest  in 
October,  1926,    and  that  neither  he  nor  1,   7,   Dankowski  had  any 
knowledge  of  her   existence  or  of  her  testimony,    "or  of  any  facts  or 
circumstances  that  would  put  afiiant  on  inquiry  as  to  her  existence 
or  testimony  until   subsequ  ntly  to   said  trial   and  on  or  about  Janu- 
ary 13,   1930;"   that  the   evidence  of  Mrs,  Mitchell  was  material   and 
could  not  have  been  produced  by  the  use  of  due  diligence,  because 
she   did  not  testify  at  tne   coroner's  inquest  and  that  he  did  not 
know  of  her  existence  or  wnereabouts  until   subsequent    co  the  trial. 

The   affidavit  of  Mrs.  Mitchell  is   to   the   effect  that 
at  the   time  of  the  accident   she  was  sitting  at  an  open  window  on 
the   second  floor   at   the  northwest   corner  of  Paulina  and  fourteenth 
streets;    that   she  looked  west   fro-n  this  window  and  saw  the  accident; 
that   January  13,    19  30,  was    the   first   time   she  talked  with  anybody 
about   the  case;    that  on  that  day   she  talked  with  Philip  A.   Conley, 
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an  assistant   to  Joseph  F.   Slward,    attorney  for  plaintiff.     ;«.rs. 
Mitchell   says  that   she   saw  deceased   enter  a  oandy   store  at  1558 
West  Fourteenth   street,   being  the  nortneast  corner  of  Fourteen  th- 
an d  Paulina  streets;    that  about   firs  minutes   thereafter   she   saw 
her  leave  this   store;    that   at  that   time  the  passage  of  deceased 
across  Fourteenth  street  was  blocked  by  a  west-bound  Chicago  Surface 
Line  street   car  which  was   coming  to  a  stop;    that  the  girl  looked 
east  and  west  before  leaving  the  north  curbstone  and  starting  to 
cross  the  street;    that  -when  she  was  in  the  middle  of  the  west-bound 
street  car  tracks   she  looked  west   again;    that  the  Birutas  car  had 
not   then  approached  Paulina  street;    that  the  girl  could  not  and 
did  not   see  it;    that  the  r?irl   at   the   time  she  was  hit  was  in  the 
east-bound  street   car   rails;   that  Birutas  had  a  clear  view  of  the 
girl  for  at  least  35  feet  before  he  hit  her;    that  he  could  have 
stopped  his   car  or  avoided  the  accident  but  that  he  had   kept  un 
going  at  the   same  speed  and  did  not   stop  his  car.      She   says   that 
the  girl  at  the  time  she  was  hit  was  in  the  east-bound  street   car 
rails  facing  south  by  southeast;    that  the  girl  did  not  see  or  hear 
the  automobile   coming   and   that   the  point   at  v.hich  she  was  hit  was 
in   front  of  or   close  to  1651  West  Fourteenth  street.      She  also    says 
that   defendant's  automobile  did  not   stop  or  slacken  its  wpeed  at 
Paulina  street  but  continued  east  at   appro xiciately  the  same  rate  of 
speed  on  the   east-bound  street   ear  track,   and  that  its  speed  was 
approximately  thirty  miles   an,  hour.      She  further   says  that  another 
west-bound  street  car  came  a-cng  and  that   the  girl   crossed  behind 
this  second  west-bound  street   car  and  was   struck  in  the  east-bound 
street  car  tracks  about  100  feet  east  of  Paulina  street  and  about 
80  feet  east  of  the  rear  of  this  second  west-bound   street  car; 
that   she  did  not  hear  any  automobile  horn  or  other   sound  from 
Birutas 's  car;    that  by  turning  to  the  right  or  to  the  left  de- 
fendant could  have  avoided  the  accident* 
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In  People  v.  Pennell,  315  111,  124,  an  opinion  of  the 

Supreme  court  has  summarized  the  requirements  necessary  in  order 

that  newly  discovered  evidence  may  require  the  allowance  of  a  new 

trial.   It  is  there  said: 

u\l)      The  evidence  must  appear  to  be  of  such  conclusive 
character  M  will  probably  change  the  result  if  a  new  trial  is 

f  ranted;  (2)  it  must  have  been  discovered  since  the  trial; 
3)  it  must  be  such  as  could  not  have  been  discovered,  before 
the  trial  by  the  exercise  of  due  diligence;  (4)  it  uust  be 
material  to  the  issue;  and  (5)  it  must  not  be  merely  cuimil&tive 
to  the  evidence  offered  on  the  trial." 

This  evidence  does  not  meet  the  requirements  in  that 
it  is  not  of  a  conclusive  character  and  in  that  it  does  not  appear 
that  it  could  not  have  been  discovered  before  the  trial  by  the 
exercise  of  due  diligence.  It  is  also,  in  our  opinion,  merely 
cumulative  to  the  evidence  which  was  offered.  Indeed,  the  affidavit 
in  some  respects  corroborates  the  evidence  offered  upon  the  trial, 
all  of  which  in  our  opinion  tends  to  show  (as  the  verdict  indicates 
the  jurors  must  have  believed)  that  this  unfortunate  accident  came 
about  through  the  fact  that  the  little  girl  suddenly  and  unexpectedly 
stepped  in  front  of  the  automobile,  the  street  car  having  made  it 
impossible  for  her  to  see  the  automobile  or  the  driver  of  the 
automobile  to  see  her.   The  verdict  of  the  jury  can  be  explained 
only  on  this  theory,  and  a  consideration  of  the  whole  evidence 
compels  the  conclusion  thao  the  accident  happened  in  this  manner. 
At  any  rate,  the  question  of  fact  was  for  the  jury. 

The  judgment  of  the  trial  court  is  therefore  affirmed, 

Miami, 

MoSurely  and  O'Connor,  JJ. ,  concur. 
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Lil.   PRriilDUJG   JUSTICE  LATChSTT 
DSLIVSRED  TH£  OPILlOL  OF  THE  COURT. 

This   is  an  appeal  fey  defendant  tJNrn  a  judgment  against 
it    entered  fey  default  on  December  31,   1929.     Defendant,    as  its 
name  indicates,    is  an  insurance  cos-puny,   and   the  suit  of  plaintiff 
was  based  on  ft  policy   issued  fey  defendant    to  plaintiff  purporting 
to   insure  against  burglary,    theft  and  larceny. 

The   statement  ef   data  alleged   that   the  policy  covered 
the  oreaiees   occupied  fey  the  assured   and  known  as  the  third  apart- 
ment in  the  building  located  at   51.19  Greenwood  avenue,   Chicago; 
that  the  policy  provided  that   the  insurance   should  apply  to   property 
owned  fey  the  assured  or  by  any  permanent  meiafeer  of  the  housenold  of 
the  assured  who  did  not  pay  hoard  or  rent  or  fey  a  relative  of  ths 
assured  permanently  residing  with  him;   that  on  January  16,  1929,   a 
diamond  ring  belonging  to   plaintiff's  mother,   who  permanently  re- 
sided with  him,  was  feloniously  taken   and   stolen  fro*  assured's 
apartment  fey  some  person  or  persons  unknown;    that  itar»ediate  notice 
of  loss  was  given  and  proof  of  loss  furnished  to  defendant  within 
sixty  days  as  proTided  in   the   policy;    that   the  ring  was  of   the 
value  ef  |700;    that  the  policy  provided  the  liability  of  defendant 
en  jewelry  should  not  exceed   fifty  p«r  cent,   <*nd  that   the  amount 
ef  the  insurance  was  $1,000.      The  statement  further  alleged  that 
plaintiff  kept   ar  d  performed  all   things  required  of  him  fey  the 
policy  but  that  defendant  refused  to  pay. 
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Two  prior  motion*  having  boon  withdrawn,   defendant  on 
January  13,    1930,   moved   the   ucurt   to  vacate   the  judgment   and  In 
•up port  of  oaid  motion  presented    the  affidavit  of  Charles  P. 
Martin. 

The  affidavit    states    that  th«   suit  wao  begun  on  December 
24,   1929;    that   service  was  made  on  f.   W.   aaughn,    an   employee  of  de- 
fendant,  on   December  26,  1929,   and  judgment   entered  an  December  31, 
1929;    that  by  reason  of   the  absence  of  several  of  the   asployees  of 
defendant   the  summons   in   the   cause  was  delayed   in  being  referred  to 
the  proper  officers  of  defendant   for  forwarding  to  its  attorney; 
that  the  manager  of  the  Chicago  office  of  defendant  wae  absent  from 
Chicago  by  reason  of  injuries   sustained   in  an  automobile  accident; 
tltat   for  that  reason   the  Chicago   office  was  under   the  control  and 
management  of  P.    3,   Page,   who   took  charge  of  said  office  about 
December  21,   1920;    that  Page  was  unfamiliar  with   the  management  and 
operation  of  the  office,   and  that  by  reason  of  his  unfa&iliartty 
with  such  management,   the  forwarding  of  the  summons   to  the  attorney 
for  defendant  was  delayed;    that   the  affiant,   Charles  A*  .  &  art  la,   at 
the   time  of  the  service  of  the  summons  was  in  wolur-bus,  Ohio,  upon 
business  and  immediately  uoon  his  return  delivered  the  summons  to 
the  attorney  for  defendant. 

The  affiant   says   that  he  is  acquainted  with  the  facts 
and   that  defendand  has  a  good  and  valid  defense  to   the  whole  of 
plaintiff's   claim;    that  defendant   is  not    indebted   to   plaintiff  by 
reason  of  the  policy;   that  defendant  denies  tuat  ■  diamond  ring 
belonging   to  plaintiff  was  feloniously   taken   tmd   stolen   as   alleged; 
denies   that  plaintiff  sustained   any  direot  loss  by  burglary,   theft 
or  larceny  in   the   sum  of  J SCO  or  any  other   sum;   denies   that  an   af- 
firmative proof  of  loss  was   furnished  defendant  as   alleged  or  as 

provided  by  the  tents  and  agree  ents  of  the  policy  of  insurance; 
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denies   that   olaintiff  has  kept    an-1    performed    the   things   1b   said 
policy  Mentioned   on  hi«   part   to  be  kept  and  performed;    denies  that 
plaintiff  gave  an   immediate  notice  to   the  police  authorities  as  pro- 
yided  under   the  terms   and  agreements  in   the  policy  of  insurance; 
denies   that   the  value  oi    the  ring  at   the   tirae  of  the  alleged  lose 
was  $700   ae   set   forth  in  plaintiff's   statement  of  olaiss;    denies  that 
plaintiff  used  reasonable  ears  to  protect   the  premises  as  provided 
by  the  term*  and  agreements  in   the  policy  of  insurance;    deniee   that 
any  loss  was   suoh  as  was   ocnt  related  by  the  terns   and   conditions 
•f  the  policy  sued  on,    and  denies  that  defendant  waived  notice  or 
proof  of  loss;   affirmatively  alleges  that  plaintiff  did  not   sustain 
any  loss  or  damage  whatsoever  by  direet  loss  by  burglary,    theft  or 
larceny  of  any  of  the  property  of  the  ineured;    and   further  alleges 
that  since  the  filing  of  the  suit  by  plaintiff,   one  a.   Jbositchek, 
aether  of  plaintiff,  has  filed  her  suit  in  this  court  against  de- 
fendant  for  recovery  on   the  loss  of  a  diamond  ring  alleged  to  have 
been  feloniously  taken   MM   stolen  froia  the   third  apartment  occupied 
by  hr  of  the  building  at    5131  Greenwood  avenue,    Chicago,   under 
insurance  policy  ^o,   B-411211   and  renewal    thereof  leaded  by  def  ex  id- 
ant,   and   that   the  diamond  ring  in  this  cause  alleged   to  have  been 
taken   and   stolen  is  the   sane  ring  for  wnieh  recovery  is  sought 
against  this  defendant  by  the  Bother  of   plaintiff. 

The  affidavit   further  alleges  that   if  said  ring  was 
taken  from  plaintiff     on  or  about   January  16,   1939,    it  was   taken 
by  and   through   the  eomiivanoe  and  with  the   consent  of  plaintiff;    that 
if  plaintiff  does  not  now  have  possession  or  control   of  the  ring, 
his  lack  of  possession   or  control   is  due   to  his  having  voluntarily 
parted  with  it. 

As  the  motion   to   set  aside  the  jud^ent  of  the  Municipal 
court  was  mads  in  less  than  thirty  days  after  it  was   entered,   the 
court  had  Jusri | lotion   to   set   ths  Jud^aent  aside   for  any  rsason 
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which  might  appeal  to  ite  judioial  discretion,   and  an  order  of  this 
kind   denying  a  action   to   tot   aeide   such  Judgment  will  be  reviewed 
and  reverssd  by  this  court  only  for  an  abuse  of  that  discretion. 
Th«   cases   so  holding  are  uuaieroue,    and  siar.y  of   these   are  cited  in 
the  briefs;   bat  a  review  thereof  ie  unnecessary. 

It   is,   we  think,    the  well   settled  and  long   established 
practice   in   t  xis    Jtat*   that  upon  the  showing  of  a  reasonable  excuse 
for  failure  to  appear,  a  Judgment  will  b«   set  aside,   provided  the 
affidavit  in   support  of   the  ssotion  discloses  a  Meritorious  defence 
and  is  made  in  apt   tic-.e.     We   think   the   absence  of  defendant's 
manager  by  reason  of  his  injuries   is  a  sufficient  excuse  for  the 
failure  of  defendant  to   forward   its  summons  to  its  attorney      ia 
Xofty  y.   Union  of  Roumanian  EanafU.i,aJL,  ft  Cu^turs^  Societies f   256 
111.   App*   602,    tnis   court    stated   that  it  was  the  practice  in  our 
courts   to  be  liberal    in   setting  aside  defaults  and  fMlpHMlj  when 
the  motion   to   dc   eo  was  2&&de  at    the  ttm  in  which  the  .judgment  was 
entered  and  when  it  appeared   that  to  do   eo    would  proisate  Justice. 

The  controlling  question  in  the  case  here  therefore  is 
whether  defendant  has   set  up  a  Heritor ious  defense.      Hi  think  the 
affidavit   does  set  up  faots  which,    if  true,    show  that  plaintiff  had 
no  right   to  recover   the  Judgment.     The  objections  of  plaintiff  to 
various  paragraphs  of  the  affidavit  may  be  summarised  by  the 
statement  that   the  allegations  of  fact   set   forth  in   the   statement 
tf  claim  are  only  the   conclusions  of   the  person  Nsfcftftf  the  affida- 
vit.    However,    every  statement  of  fact   is   in  one  senee  only  a     on- 
elueloa  of  the  party  asserting  it,   and   the  nature  of   this  action 
and  the   circumstances  were   such    that  defendant  would  not  have 
particular  knowledge  with  reference  to   the   exact  facte.      If  the 
statements  made  in   the  affidavit   are  true,    plaintiff  has  no 
right   to  recover.      Courts  exist   for  the  purpose  of  determining 
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what   the  eubstantial   rights  of  litigants   are  rather   than  I'qt  the 
purpose  of  settling  disputes  on   technical   points  of   practice. 

Xhe  trial   oourt   erred  in  denying  the  &otioi,  of  de- 
fendant  to   set  aside  the  ^udgjaent   and   award  a  trial  upon  the 
merits,    and  for  that  reason  the  judgment   is  reyeruu^  and    the 
cause  remanded, 

jumoiaso  ahd  Hiiiukjoti). 

Uc  Surely  and  O'Connor,    99* u    ooncur. 
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WELIVSRXB  THE  OPIUIOJS  OF  fffli   COURT. 

This   appeal  is  by   defendant   from  a  judgment  In  the 

sum  of   $153  entered  upon   the  verdict  of  a  Jury  as  directed  toy  the 

court.      The   action  was  upon   a  written  lease  for  rent,    and   It  was 

stipulated  in  open  court   that  if  defendant  «aa  liable   at  al.l ,    the 

our  of  3153  was  due. 

as 

In  her  affidavit  of  merit®  defendant  sets  UfiL/an  affirma- 
tive defense   that  she  had  been  evicted  by  plaintiff  from  the  de- 
aised  premises,  which  was  an  apartment  on  the  first   floor  of  the 
building  at   6521  Kverett   avenue  in  Chicago.      The  lease  demised 
the  premises  for  a  term  coBaaeneing  April  1,  1928,   and  expiring 
September  30,   1923.     The  evidence   shows  that  defendant  went   into 
possession  of  the  premises;   that  on  June  1,  193d,    she  left    the 
premises  and  vent  to  her  home  in  Winnetka,   Illinois;    that   she  paid 
her  rent  up   to  July,  19  28. 

Defendant's  testimony  as    to   the  alleged  eviction  is  m 
uncontradicted.      She   says  that  when   she  moved   to  Winnetka  she  ar- 
ranged with  the  agent   for   the  apartment   to  be   sublet  if  a  sub- 
tenant  could  be  secured;    that   for   the  purpose  of  permitting  the 
flat  to  be  shown   she  left   the  key  to   the  front  door  of   the  apart- 
ment with  the  wife  of  the  janitor,   who  had  a  flat   in    the  basement 
of   the  building,    an*    that   she  exprensly  told  the  wife  of  the 
Janitor  that   she  should  not  permit  anyone   eiae  to  occupy  the 
pertinent   during  her   absence;    that   defendant   took   ali   of  her 
belongings.    Including  bedding,    except   the  carpeting  which  was 
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tacked   to  the  floor. 

Defendant    says   that  when   she  returned    to   the  apart* 
rant   during   the  weak  of  July  4th,    ah*  discovered   that  It  had  been 
eccuoied   for   sleeping  purpose*  by   some  person  or  persona;    that   tha 
in-e-door  hod  w»s  lowered  down   into  a  position  for   sleep  la   the 
living  roes*  and  was  mad*  up  with  bedding  on  it;    that   she  complained 
to   the  janitor  ©f   the  building,   who   told  her  that  h«r  had  opened   the 
door  with  tha  kay  whlo ■  she  had  left   with  his  wife  *u»d  had  oorHsitted 
a  party  to  occupy  it   for  slewing  purposes  until   an   in-a-door  bed 
could  be   installed   i»  this  party's  apartment   across   the  hall;    that 
thereupon  she  wrote  a  letter  to  Will law  Hughe*  &  Company ,   tha  agents 
of  plaintiff,   enclosing  a  check  for  $65  to   cover  the  rent   for  June. 

She  letter,    dated  July  12,    19 28,   is   if;    evidence,    and 
in   it   defendant   stated   in  substance   that  other  persons  had  been 
permitted  access   to  her  apartment  and  had  been  using   it  for   sleep- 
ing quarters,   and   that   she  had  been   informed   that   this  had  been 
going  en  for   souse  tirse;    that  upon  being   so  informed   she  immediately 
had   the  carpeting  removed;    that   the  apartment  was   then   available 
to  rent  or  otherwise,   as  plaintiff  might  wish.     She   further  said; 

"Since  the  apartssent  has  been  oecu  led  by  others  during 
the  month  of  July,   I   a&   enclosing  ay  cheek  in   the  amount  of 
#65  to   cover  rent   to   and  including  the   thirtietn  day  of  June, 
on  which  date  my  lease  expired  by  reason  of  your  placing 
others  in   possession  thereof." 

The  rent  for  July  was  paid  by  check  by  defendant  as 
the  result  of  a  Judgment  by  confession  obtained  against  her  in  a 
suit  brought  by  alaintiff.  defendant  admits  that  inasmuch  as  she 
did  not  avail  herself  of  the  alleged  breach  of  the  lease  until 
July  12th  and  the  rent  under  the  lease  was  due  July  1st,  she  was 
liable  for  the  July  rent.  The  eheok  via  to  the  order  of  William 
Hughes  &  Company  and  was  peid   through   the   Clearing  douse. 

At  the  close  of  the  evidence  defendant  amAi  a  motion 
for   an  instruction   ir.  her  favor,  whicn  was  denied,   but  a  similar 
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motion  by  plaint! IT  to   find  In  her  favor  was  grafted. 

The  question   to  he   dotersined  upon  the  record  1st 
whether  frosa   ths  uncontradicted   evidence  a  Jury  could  hare  reason- 
ably found   that  defendant  had  been  evicted  frotu  the  apartment  by 
plaintiff,      It   Is  Ml,   if  course,    contended  that  there  was  an 
actual  physical  eviction  by  expulsion,  but  it  ie  contended  upon 
the  authority       of     ^oatim;  v.   fa rinaer.  14C  111.   481;   ulbbons  t. 
Hocfeld.   299   111.    45S;   UMStM  ^t   UUUt**   **&  111.    482;   Lawlsr 
t.  McSa^ars.    203  111.   App.    286;   iJartsnbauar  ,v.   Bruabaugh.    MB  111. 
App.   326,   and  Keener  v.   ConsuKsra  Co,. .  839   111.   App.  92,   that  the 
evidence  would  warrant  a  verdict  of  constructive  eviction.      In 
I  eating  v.   Sponger .   supra,,  the  Supreme  court  said: 

"Acts  of  a  grave  and  permanent  character,  which  amount  to 
a  clear  indication  of  intention  on  the  landlord's  part  to  de- 
prive the  tenant  of   the  enjoyment  of  the  deodaed  premises,  will 
constitute  an  eviction." 

This   statement  is  quoted  with  approval   in  BftjflgH  .  T» 
tip ef eld.,    supra,   also   cited  and  relied  on  by  defendant. 

Ihe  evidence  offered  in  defendant's  behalf  could  not 

reasonably  be  found  to  prove  any  lining  atJPi  than   that  a  co-tenant 

had  on  occasion  slept  in  the  in-a-door  bed  wtiich  was  located  in 

defendant's   apart&ent  while   she  was  absent   therefrom.      This  tres- 

a 
pass  comes  short  of  being  an  act  "eX/grave  find  permanent  cn&raeter,' 

and   since   there  is  no  proof  in  the  record  that  plaintiff  knew  of 
it,  we  think  it  could  not  reasonably  be  regarded  as   Ma  clear  indi- 
cation of  intention  on   the    landlord's  part  to  deprive  the  temvnt  of 

the  enjoyment  of  the  demised  pr amine*,*     ftp  the   contrary,  we  think 

the  inference  frosa  all   the  testimony  is  that  defendant  desire*  to 
escape  her  liability  for  rent  by  Interposing  a  technical  objectify. 

Although  plaintiff  has  not  appeared  in  this  court  to 
support  the  judgment  it  will  be  affirmed. 

tc3urely  and  O'Connor,    JJ. ,    concur. 
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I.    a.    BLUKB.    azOHGff.  P.   I.F..S,    V.    2 
MAGID  and  BaCI    STKXM, 

Plaintiffs  U  Xrror. 

259  liA.  647y 

mi.  mount  rvftfxoB  kAici«M 

BSBIVSRED  THE  OP1BIOB   OF   TRE    COURT. 

Defendant s  were  tried  by  a  jury  on   a  plea  ef  not 
guilty  under  en  indieta-ent  of  two   counts,    one  of  which  charged 
that   they  conspired   together   to  obtain  certain  property  of 
Shekleton  Brothers,   Inc.,    a  corporation,  by  means  of  false  pre- 
tenses, while  the  other  count  alleged  a  conspiracy   to  obtain  the 
eame  property  from  Shekleton  Brothere  by  means  of  the   confidence 
game.      The  Jury  returned  a  verdict  of  guilty  and  fixed   the  punish- 
ment  of  each  of  the  defendants   at  a  fine  without  imprisonment, 
Motions  of  defendants  for  a  new  trial   and  in  arrest  wers  overruled 
and  judgment  was  entered  on  the  verdict. 

The  indictment   in  particular   cnarged  that  about  Sep- 
tember 1,   19  27,   defendants  obtained  checks   m\d  money  or  property 
to   the  value  of  #8#6QC.      The  evidence  shows   that  this  property 
was  obtained   from  Uhekleton  Brothers  in   the   course  of  a  real   estate 
transaction,   in  which  defendant  iagid  was   supposed   to   represent 
defendant   otein.      The  material  facts  which   the  jury  would  have  been 
justified   in  regarding  as   established  beyond  a  reasonable  doubt 
may  be  suaauarised  as  follows: 

3hekleton  Brothers,   a  corporation,  was  engaged  in  the 
real   estate  business.      The  office  of  the   corporation  was  at  160 
forth  JLaoalle   street,   Chicago.      Defendant  &agld  was  a  licensed   real 
estate  broker  and  had  been  la   the  real    estate  business  about  11 
years.   He  had  wonted  for  various  operators,   including   Shekleton 
Brothers.     He  was  born   in  Russia,    MM  M   Chicago  when  15  years 
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©f  age,    and,    according   to    the   testimony  of  defendant   Stein,   he  be~ 

came  acquainted  with   Stein  when  working   "as   a  kid   in  Hanna  and 

Hoggs,"     As  a  natter  of  fact,   3tein  was  financially  irresponsible 

and  vai  without  any  business,   profession  or   m^ploy-     nt  el*  any  kind. 

Defendant  Lee  was   in   the  real    "state  business  with   an 

office  at  7  South  Dearborn   street.   Chicago,     He  was   it    business 

for  himself  and    states,    "1  handle  the   sale  of  real   estate,    the 

management  of  properties,    and  the  f in-dicing  of  properties.*     Ho  did 

business  under   the  »*,,«  of  iieorge  P.   Leo  &   Company.      Prior  to  Jfebru- 

ary  1,   1927,  Lee  for    six  months  hell   the  title  to   the  property  known 

aa  6511   to   6525  -Sllie   avenue.      This  land  wae   improved  by  an   i.part« 

meant  building.      The  property  was  conveyed   sy  Lee  to  Louis  Golden 

and   about  .February,   1987,  Loe  fceea2?,e  the  Manager  ©f   this  property 

in  Uolden's  behalf.      It  was   encumbered  by  two  mortgages,    the 

first  mortgage  securing  an  indebtedness  of  $52,010  and   the  second 

an  indebtedness  of  #55,0 Hi     Loo   testified   that  it  was   desired 

that  the  property  be   refinanced,   and   fcr  this  purpose   the  property 

on  february  1,   1927,   was  conveyed  in  trust    to   the  Chicago   Title  & 

Trust   company  as  trustee,    to    secure  an  issue  of  #110,000   ir.  bonds. 

Lee  issued  a  circular  which  is  in  evidence   Mi  which  describes 

those  bonds  as  *6$i  first  mortgage  real   estate  gold  bonds  secured 

by  first  mortgage  on  land  and  building,   #111  ■HH  lilies  avenue." 

The  circular  also   states    that  interest  is  payable  August  let  and 

February  1st  at  the  Standard  Trust  a  tfavings  bank,    Chicago;    that 

the  bonds  are  the  direct  obligation  of  Louis  Oolden,    "who  has  a 

good   financial   standing;"   that  tho  bull  ling  is  insured   to   cover 

the  loan;    that   the  Chicago  Title  &  Trust  Company  guarantees  the 

title,   and: 

"In   addition   to  very  substantial   security   luring  the  life  of  the 
bonds,    the  o^nsr   of  the  property  is  required  to  deposit  with  us 
sufficient   funds   to    take   care  of  the  taxes,    interest   and 
principal. 


~*fif    •«     .  tVA"t9b  ft*     ,»«•     ,9$fi    1o 

slatftl^ncf   ,»esei.«  ijlw  mjw  few 

ft*  k    *■**   *W    *>-':•:     .      .  . 

«•«.■  »••  T   *»  «r 

. ''    ,a»*4*»    bos    tisarriri  t»l 
:  "to  J n»«t****« 
t«  »at*«  nai  sa«  . 

,  £  ^t« 
CIS  881$  »#  I£td  *» 
flftj>£»49  «ii»«J 

Jcarfs    PflLO 
'  Mftlii    «£ 

:?■*•  «#*  ,?$»'*!  ,  i  /'tA.o*.-j*i  a* 

«#tfli»*t»fe    ri&i  f    si   4»lff*  "He  I  »••! 

Fl    tVftJI*  -'  ■  t^fr**    •«    »ftiBO«f    ©••JU 

«rf*  *ut  ill  a«nn 

•rt,  *•   a** 

.  b 


■•''«  recoiiiaend   theae   feqn^e  tor  safe  investment. 

a.  p.  Lee  &  Co. , 

Safeguarded  heal  Estate  Loans 
and  Investments,   Union  Trust 
Building,   Chisago. 
V«  redeem  our  bonds. " 

Defendant  Blums  was  a  sales  manager  of  th«   Chicago 
Towel  Company  and  had  previously  served   as  man ago r  for  different 
concerns,   including  Armour  &  Company.     At   the  time  of  the  trans- 
action here   in  question  he  was  connected  with  the  hotel  Sherman, 
He  says  he  became  interested  in   this  bond   Issue  through  a  man  known 
as  F,   H.   Brown,  whom  he  met  on  a  Twentieth  Century  train  traveling 
from  flew  York  to  Chicago   in  April,  1937,   and  who  represented  him- 
self to  be  a  man  handling  real   estate  matters,  bonds,   finances, 
etc.;    that  he  afterwards  aaked  Brown  if  he  could  get  hies,  Blume,   a 
mortgage  en  a  house  owned  by  him  in  Florida;    that  Brown  replied  that 
he  did  not  go   into   that   aert  of  business  but  that  he   could  get   a 
man  who  would  handle  the  matter  for  Blume;    that  Brown  then  went. to  a 
Sleephone  and  returned,    saying  that  he  could  not  get   the  man  then 
but  that  he  would   take  Blume  to   this  man's  office  on   the  following 
morning;    that  the   following  day  he  met  Brown,  who   took  hit.  to   the 
off lee  of  hee,   and    that,   according  to  Blume,  was  the  first  time  he 
met  Lee. 

Blume  further  says  that  some   five  or   six  weeks  later, 
Brown  visited  him  and  stated   that  he  had  a  refinancing  proposition 
with  Lee  whom  Blume  had  previously  met  and  that  he,  Brown,  was 
going  to   tell  a  first  mortgage  bond   issue;    that  Blume  told  Brown 
he  was  not  interested;    that  Brown  had  the  printed  circular  des- 
cribing the  bonds  and  had  one  of  the  bends  with  him,   and  that 
Brown   suggested    that  if  he  were  not  interested  he  might  have  some 
friends  who  would  be     and  promised  Blume  a  commission  if  he  would 
put  tola  in  touch  with  such  friends;   that  Brown  gave  him  three  or 
four  circulars  which  he  put  in  his  pocket;    that  a  day  or  two 
later  he  met  Magid,    from  whets  he  had  purchased  the  Florida 
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property;  that  he  thou  took  the  matter  up  with  k»*-;id,  gave  him  a 
circular  and  Itli  him  that  if  he  was  able  to  put  the  deal  over 
he,  Blume,  should  be  taken  oare  of.   kiagid  suggested,  00  Blume 
•aye,  that  h"  had  a  number  of  friends  who  had  parcels  of  reml 
•state  for  sale  anl  that  he  thought  the  bouds  might  be  put  up  in 
transact ion a  for  the  purchase  of  real  estate  instead  of  cash. 
He  says  that  Brown  gave  him  a  $500  bond  which  he  paseed  on  to 
kagid;  that  Magid  thereafter  found  eeveralreal  estate  deals  which 
it  was  possible  to  put  through  by  the  use  of  these  bonds,  whioh 
were  obtained  by  kagid  frosa  Blume,  who  got  them  fren.   Brown, 

Brown  was  not  produced  upon  the  trial,  although  both 
!•••  and  Blu»«  testified  to  transactions  with  him.  Blune  says  he 
never  visited  Brown's  of rise  but  understood  that  it  was  in  the 
American  Bond  *  Mortgage  building.  He  says  Brown  had  a  telephone 
number  •  "an  Oak  Park  exchange,  Euclid  something." 

The  whole  transaction,  insofar  as  Brown  is  concerned, 
has  an  atmosphere  of  unreality  which  we  think  would  have  justified 
a  finding  by  the  jury  that  he  is  a  mythical  person  and  that  the 
•tory  of  his  relations  with  these  defendants  is  a  pure  fabrica- 
tion.  These  bonds  were  worthless,  and  thereie  evidence  from  which 
the  jury  would  have  been  justified  in  finding  that  defendants  kr,«w 
they  were  worthless,  Under  these  circumstances,  kagld  went  to  his 
old  employer,  ahekleton  Brothers,  and  told  thaw  that  he  had  a 
wealthy  client  who  was  interest «d  in  purchasing  certain  real  es- 
tate situated  on  15?th  and  Halsted  streets,  which  Shekleton 
Brothers  desired  to  sell.   He  said  that  this  client  was  a  wealthy, 
retired  win*  dealer,  and  on  the  following  day  he  produced  Stein  as 
this  wealthy  client.   Stein  appeared  with  #?5U0  worth  of  these 
bonds  and  ^agid  told  kr.  Clemens  of  iihekleto*  Brothers,  with  who» 
hs  dealt,  that  Stein  did  not  want  to  pay  the  bonds  down  on  the 
purchase  price;  that  the  bonds  were  a  good  investment  which  he 
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deeired  to  holrt  but   that   Stein  vouli  be  willing  to  give  li-1 »  note 
for  $5,000  with  #7,500  worth  of  the  bond*  aa   security;    that   ktein 
had  money  ooming  in  right  along  frow;  otnor  aoureoa  with  which  ho 
would  pay   the  no  to.      Thereupon  Clemens   said  that  he  would  accept 
the  bonds  as  collateral   for  the  note.      The  contract  and  the  note 
were   signed  by  Stein,    and  the    4uaetion   then  oamm  up   in  regard  to 
ooiasdeaiono.      demons  objected  to  paying   coeysi unions  until  he 
received  so&e  aa-vney,     Magid   said  that  if  he  hod  known   that  the 
cheek  would  not  be  ready  feHMti iately  aft&r  the  deal  was  made,  he 
would  not  have  brought   the  deal   into    the  office,   and  he  demanded 
hi  a  swney  right  away.      Tten  matter  was  taken  up  with  &.  E.   ahekle- 
ton,   who  told  Bagid  that  the  ahakleton  Brothers  themselves  VfeaVI 
not  pay  the  ccEaniasione,  but   that  he  knew  where  the  ssoney  could  be 
borrowed  on  the  note  und  collateral.     Bagid  said  that  he  would 
discount   the  eou^ission  $50u,    and  this  Shekleton  Brothers   agreed 
to   do.      Abi-ut   the   ti&e  the  deal  w&a  closed  kagid  said  that  he  had 
soase  partners  in   the  deal   and  wanted  cheeks  auade  out   to  different 
people.     A  check  for  12,000  was  given  to  hist,  payable   to   the  order 
©f  Blums  and  one  for  $1,400  payable   to    the  order  oi  Magld.      These 
cheeks  were  cashed  but  were  lost  prior   to   the  trial,   and  Slu&o 
testifies  that  he  passed  his   check  on  to  Brown.      In  dosing  this 
transaction  the  Lee   circular  was  used  and  relied  upon  by  the  rep- 
resentatives of  Stiekleton  Brothers,     as  a  K&tter  of  f  *et ,  it  is 
conceded   that  Stein  was  financially  irresponsible  *ii  he  was  paid 
$50  by  Bagid  for   the  part  be  played  in  the  transaction  as  the 
"wealthy  retired  wine  dealer,*     The  worthleasness  of  the  bonds,   of 
course,   appeared  when   the   interest   coupons  were  presented   for  pay* 
ment,   although  some  of   these  coupons  seest  to  hav-    Y>99n  taken  care 
of  by  defendant  Bee. 

.he  court,   over   the  objection  of  defendants,   adsUtted 
evidence   tending  to   show  other  transactions   concerning  these 
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wortnlees  bond*   at   about    the    turn®   tu-;e  by   defendants,   kagld     and 
Stein,    in  which   they  attempted   to   dispose   of  thess  worthleae  bonds 
by  the  same   sort  of  representations.      One  of  thess   transactions 
vat  with  Arthur  kiohel  4  Ce»p*n>   and  another  with  the  torthside 
Realty   Company. 

It  would  extend  this  opinion  unduly   to   fully  diceuaa 
all   the  evidence,   to  whicb  we  have  given  careful   consideration.   It 
la  sufficient  to  aay  that  it  leaves  no  doubt  in  our  Kinds,   as  it 
anat  have   convinced    the   jury,    that  these  defendants  WeVa  working 
together  in  a  joitft  undertaking  whereby  they  designed  to  defraud 
any  whoa  they  might  be  able  to  defraud  uui  to  divide  the  preceeda 
among   th«ws  elves.      Indeed,   we  think  th«  evidence  would  justify  a 
smote  mora   aevare  penalty  than  that  which  was  inflicted  by  the  Jury. 
Defendants  rely  upon  technical   considerations,  tather  than  upon  the 
merits  of  the  ease  aa  disclosed  by  the  evidence,   in  their  arguments 
for  reveraal. 

It  ia  argued   in  the  first  place  that  If  the  evldenoa 
for  the  State  proves   a  conspiracy  at   all,    it  at  uioet   tends  to  prove 
a  conspiracy  to   defraud   the  public  generally,   and  that   this  ?ill 
not   sustain  the  allegation  of  the  indictment  which   charges  a  spe- 
cific intention   to  defraud  «&cklrton  Brothers,    inc.,    a  corporation. 
To   this  contention  defendants   cite  Lowell   v.   Feonle.    m   111.    237; 
fenple  vf  Welsh,.   328  111.    IV  5,    and   eiailar  casea.      However,    thia 

court  ia  not  limited  only   to   the   evidence  offered  by  the  State  in 

to 
daoiding  that  question.    We    may,   and  it  is  cur  duty  also^/conailer 

the  evidence  off&T*&  in   behalf  of  defendants.     Sorter  v.   People, . 

158  111.    370.      As  we  have   already  indicated,    the    evidence  offered 

by  defendants  themaelvaa  sesws  to   supply   the  misning  links,   if 

there  are  any   such,    and  tatkea  it  impossible  lor  any  reasonable 

person   considering  the  evidence   to   oo&e  to   any  other   conolueion 

than   that  defendants  are  all   guilty. 
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It  le  true  that    there  1b  no   evidence  that  these  four 
defendants  all  act   together  at  a  particular   time  and    stated  in 
detail   the  means  whereby  they  were  to  defraud   '*hekl<  ton  Brothers, 
but   such  an  understanding  »uat  be  inferred  from  their  acts.      There 
was  a  common  design   and  purpose  in  which  Stein t  feadi£,  Lee  and 
Blume   each  performed  their  several   parte.      They  were  willing  to 
defraud  anybody,    and  under  the  leadership  of  ia^'id   they  wore 
brought  la   contact     with  Shekleton  brothers  and  succeeded  in  de- 
frauding them.      This  la  sufficient  evidence  upon  wcic;    to  base  a 
▼erdict  in  a  conspiracy  case.      People  v.    atrauch.   24     111.    60; 
People  y.  Polndeytor.   943  111.   68;   People  v.   «allnsky.3(:o  111.92. 

It  is  urged   that  assuming  a  conspiracy,    the  evidence 
is  not   sufficient  to   show  that  the  object  of  the  conspiracy,  if 
oonsumaatsd,  would   amount   to   either  false  pretenses  or   the   cenfi- 
denoe  game.        The  verdict   is  a  general   on?,   and  If  the  proof  sue* 
tains  a     conviction  under  either  count  it   is  sufficient.     Popple  v. 
Smith.   239  111.  91.      It  is  urged    that   considered   Vro>,  a  standpoint 
of  obtaining  money  under  false  pretenses,    the  proof  is  insufficient 
because  it  does  not   ehor  that  the  party  defrauded  here  relied  upon 
statements  made  by  defendants,    to  which  point  People  v.   a&llpwich. 
283  111.    380,   is  cited.      There  is  abundant   evidence  here   to   indi- 
cate  such  relir.nee.      The  defrauded  party  would  net  have  given  the 
cheeks,    entered  into   a  contract  for  the  sal*  of  the  real   estate  or 
borrowed  the  funds  with  which  to  pay  these  commissions,  had  it  not 
been   for  the  representations  of  i>ee,  *agid   and   ;*t*in  to   the  effect 
that  the  bonds  were   first  mert&age  bonds   Mi   that  Stein  was  a  man 
of  wealth  and  reputation.      It  may  be  true  that   if  before  completing 
this  deal,   3hekleton  Brothers  hnd   required   an   abetraet  of   title   to 
the  property  and   examined   the   saue,    the  worth! essnes©  of  this   third 
mortgage  would  haws  be-sn  apparent,  but   th  sir  negligence,   if  any, 
in   this  reepect  does  not  lessen  the  moral   culpability  of  these  who 


voiir   3*A*   nott*>t>lv*   on  nl  *i»AS    ia&$   <*utt  t 

Mw  s«iJ    iaXuol4%>4  i  of   *•■  XX*   •Joafcnftl** 

,  ai*:J<s'V±  fto3*U>*&i.  twit**-   o*  *•»•*  x«A^   x*»  ■***"'  •  am**.  »iW  £!«*•£ 

Jbae  <»«a  ,s»XA»4  ,■!»#€.  *J  i>a«  rt^lc«k  aokauo  m  *m* 

Um  •%•*  v  tux  feta?oVu»q  -.o*»  mmmtiL 

•law  x»^4*  MjpMI  'So  «*i4ii***k*»  X  *&9  %»hm  bom   t^im4\om  btwi\*k 

-am**  e#    iolrtv  »'9<to  »»awi-.iv»  taftiolYUra  at  «iifl      »«wwU  galcwrcl 
MR    rflMtltffl   ■'   Mi  ill     .*•*»  x»***<;*«*»  *  M  *>uw 

lAfcfi  9*i*  *****  *•*»  o*  fxmtoiTiim  i«n  *l 

»*i»l   %9£li  imtoam    fcXifow    ,  f**jft«MMMM* 

')»!«)  *1   II      .X*   .III    9££    «£8JMI 

,««»#»  Joaq  ©«£»*  itfcfttf  *»no«  |  fo  1# 

a»fu  6»li»T   **r*.;   te»f>i.-a'i1<ife  t.  ***•<*  »<  ■    *«it  snofc   14  •«**•*<* 

"thai   a*   «*«ri  sonvi'-Xv?*    ■ia#foxu<te   »1  *fi            .    ■>#!»  •*'               i    XI  Mi 

i»rf&  •*«!*  *©<*  J>X*rc  ,»a«,UI»a  rfftin   •**» 

-x*  »#»*•»  X***  «jf*  1o  ^X*«   |  ..»•  *  mini  *#«»*«    ,s*o*/i0 

ion  ii   k^rf   tsnoi«si»ntttt   om»*C*  >:■■  -                      T.roiaotf 

*q{;  •«*    ftX*<  "*0    «4Wl*«tJI»«*?«*1    »lU    TCTt    rt9»rf 

n*i*  «   «««-   «lf**    I  ■■iWd   •*•&**««  *««it    »*»*  ».hjl*4    »*W    **** 

J#i<;q»T   h««   iUXj»»v  !• 

9t  *XJii    to  Jo*ilti<fii  d«  i  fc#ul  tn^-t^a  ar»y-, xad»d»  tX#-*»  •!*# 

to  o«oa«»*Xii4,x»w  .  .  »ai«M»  *»»  %iT»<|©tflr  »Jtt 

•dw  oeaitt  to  ^IXXl^qXvo   X«i*i»  »^i*   A»««»X   ion  ««•»   taoQit*!  tJMI 


deceived  th«m  by  false  representations.      Whether  th«?   eviAenet   ia 
sufficient   to   show  the  obtaining  of  money  by   the  confidence  gum* 
or  not,  v*    think   It   Ik   sufficient   to   establish  the  erirse  of  fnlse 
pretenses,   and   this  is  sufficient   to   sustain  the   conviction. 
P*9P*«  v,  Peers,  SO?  111.   539. 

It  is  urged   that   the   court   erred  in  permitting  de- 
fendant Lee  to  he  recalled  hy  the  State's  attorney  to  the  witness 
stand  for   further  examination,   after  all   defendants  had   rested 
their   case  and   the  State  had  out  two  witnesses  on  the  stand  in 
reVuttal,    and  Edward a  y.    State,   71   Tex.    criminal,    417;    160   S.W. 
70*   Is     olted   to   this  point.      This  authority  fror    another  juried ia- 
tion  tioes  not  sustain  the  contention.     Under  the  practice  in  this 
State  we  do  not  doubt   the  matter  was  clearly  within   the  discretion 
ef  the  trial  Judge.     Horth  v.   People.   139   111.    81;   CroweU  v. 
People .   190   111,    508;    People  v.   SftU.    5?43   111.    284.      While  these 
eases  are  not  directly  in  point,    they  dc   indicate  that   all  naatt^rs 
ef  this  kind  rest  in  his  discretion. 

It   is  next  contended  that  the  court  «rr*$  in  permit- 
ting th*  state's  attorney  to  make  an  inflammatory  argument  which 
was  not    supported  by  the  evidence.      It   is  objected    that  in  the 

course  of  his  argument    the  State's  attorney   said  def m 'dants  were 

a 
siore   contemptible   and  reprehensible  than/man  who  h*l-1  up  others 

with  guns  and  took    their  money;    that  it  was  worse  to  make  misrep- 
resentations to  business  r-en   and   take  their  money  by   showing  third 
mortgage  gold  bonds  and   representing  the-;  as  first  mortgage  gold 
bonds,   than   to  be  a  thief  who  would  go  out    an'?   st Mel  with  a  gun. 
It    is   also  objected   that   the   State's  attorney   stated    that  in  his 
opinion  Plume  was   the  mysterious  Brown.      To   this  last   statement, 
however,   an  objection  was   sustained  by  the   court,    el  the- ugh  a  careflul 
consideration  of  the  testimony  w*»   think  eotr-pele   that    exclusion. 
Te  do  net   consider  *ither  of  these   statene^ts  by  the  State's 
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attorney  as  Justly   subject  to   criticisa..      the  reversal  of  a  con- 

tIj  ion  in  a  oase  like  this  should  require   MNMthiBf  *&are   than  a 

nice  distinction  between  those  who  separate   citizens  from  thsir 

property  at   the  point  of  a  gun  and  thoae  who   separate  thsa  frosi 

thsir  \-.roj><?rty  by  mors  false  representations.     In   either  ease  the 

victim  Is  separated  from  his  raoney.      It  would  not  seem  to  make 

atuoh  difference  as  to  which  aaetixod  is  tsapioyad. 

It  Is  urged  t.uit   the   court  erred  in  a  remark  made 

to  onft  oi    the  witnesses,    Derwin,   at  the  conclusion  ©I  uis  tssBtiwieaj 

to   the  effect  tliat  hs   "hmd  better  go  while  the  going  is  good."     It 

was  probably  a  acre  pleasantry, tut  at  any  rat#  as  th*  record  shews 

any 
no  objection  or  exoeption  on   tfei  part  of/def  anaant ,   it  cannot  be 

urged  as  error  here. 

Xt  is  alia  urged  that  the   court  erred  in  admitting 

evidence  of  other  criaea  than  HmMM  for  which  defendants  were 

being  tried  under  the  indictment.     Xheee  transactions  were  under 

well   established  rules,  uowever,   adiaieuibie  in  this  kind  of  case 

for  the  purpose  ef  ahpwiug  the  criaiint&l  intent.     Williams  v. 

jffffftfl     *S6  Wl.    "2;   PfOPlf  v,  m&*   iM  ill.   1?6;   Stools  i, 
Mandrell.   306  111.   413.     Moreover,   this  tt-ni  ony  was  admissible 
on  other  grounds.     As  was  aaid  in  ffappl.e.  v..   Clone.   29  3  ill.   321, 
a  defendant   cannot  by  multiplying  hie  criaes  diminish  the  amount 
of  competent   testimony  against  hisi. 

It  is  also   urged   that  there  is  a  variance  between 
the  ihdiot/sent  and  the   evidence  as  to  the  amount  ef  checks  wuich 
defendants  obtained.     This  point,  however,   was  not  ralced  in  the 
trial   court   and  it  cannot  b«s  raised  lUNNi  i'cr   the  first  tie.*. 
People   v.   itelnlck.    274   111.    616;    i'eople  v.    tfeisa^B.    2S«i   111.    156. 

It   Is  also  urged   that  the  court  erred  In  overruling 
defendants '  notion   for  a  new  trial,  particularly,   upon   the  ground 
ef  newly  discovered   evidence;  but   the  affidavit  of  defeuda&tt  did 
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not   comply  with  th*  rule   Mt  forth  In  People  ▼.   Pannel^.   515  111. 
1^4.     It  w*e  therefore  properly  denied. 

It   in   finally  urged   that    the  evidence  du*>e  not   ehe* 
defendant*  to  he  guilty  of  a  conspiracy.      $«  have  already  conoid- 
trod  this  contention.      An  examination  of  thio  whol«r«  roeord  le&veo 
ua  without  a  reasonable   loubt  of  the  guilt  of  ouch  of  the  defend- 
ant*.    W«  will  not  r«ir«r»e  the  iudgnent  einsply  that  a  better 
record  may  he  made.     Peppl*  v.   Stoke*.   334  111.    80Q. 

For  the  roaeeno   set  forth,   the  futigNMl  ef  the  trial 
court  is  affirmed. 

Aim  RhMJ. 


McSurely  and  O'Oonnor,   JJ. ,    concur. 
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Ml  P,    HUMfcAi,    J.    |  . 

HOFflKA*   and  d.  K.    hOFFkAH, 
Appall  suits, 

vs. 

a  Corporation, 

Apoellae. 
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Ml.  PHjssiBiiic  justice  j&ATcaifr 

BSLIVXREJ)  TEES  OPU1Q&   OF  flU   COtEiV. 

I.        Plaintiffs  sued  upon  a  writing  executed  by  C.a. 
Hawkins  and    the  Dayton  Savings  4  Trust  Coap^ny,    for   the  benefit  of 
plaintiffs  as   alleged  in  their   declaration.      Coxmon  counts  «&nd  ad- 
ditional  counts  were   filed,    and    some  of  these  were  withdrawn.      De- 
fendant demurred  generally   and   specially  to   the  re&aining  counts 
except  the  eo&&©n   counts,   tm&  the  demurrers  haying  been   sustained 
plaintiffs   elected   to   stand  by  these  counts.      To  the   eomraen  counts 
defendant   filed  a  plea  of  the  general  1  issue,   and  the   cause  easing 
on  for  hearing,   plaintiffs  stated  to   the   court   Hstt   *<<h*y   could  not 
proceed  under  the   cor  aon   counts  for  the  reason   that   they  had  no 
evidence   that  was  admissible   thereunder.      The   court   then   directed 
a  verdict   for  defendant  under   these  counts,   upon  which  judgment 
was  entered. 

The  proper  practice  under  the  circumstances  would 
have  been   to  withdraw  the   cori&on   counts,   but   as   the  parties  have 
argued  the  questions  at  issue  as  if  the  easts  had  been  withdrawn 
and  Judgment   entered  against  plaintiffs  upon  overruling   the  de- 
srarrers   to   their  declaration,   «e   shall   consider  the   case  upon   that 
theory. 

XI.      The   controlling  question  is  whether  the  demurrers 
of  defendant  to   the   second,    third,   fourth  and   fifth  additional 
counts  were  properly  sustained;    in  other  words,  whether  these 
additional   counts  or  any  one  of  them   state  a  oause  of  action. 
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The  writing  lR   question  was   «itcr«d   into  October  18, 
1921,   end   It    foreas  the  basis  ©f  cacn  count.     A  construction  of 
this  contract   is  therefore  necessary  to  a  decision  of  the  ultimate 
question  hers  involved.     We  set  up  the  writing  verbatim.      It   Is  in 
the  fora  of  a  preliminary  statement   followed  If   eight   paragraphs 
numbered  1  to   8  inclusive  and  is  in  the  words  following: 

•To   the  Dayton   Savings  and  Trust  Coespuny, 
Dayton,  Ohio. 
Gentlemen: 

For   eertain  valuable  considerations  this  day  paid  the 
undersigned  by  C.   A.   Hawkins,   receipt  of  which  is  hereby  acknowl- 
edged,  the  undersigned   does  hereby  agree  to   sell   for  your   account 
as  Trustee,  aine  Hundred  Seventy-five  (976}    shares  of  the  Preferred 
Capital   Stock  of  the  Davis  Sewing  Machine  Coiepany,   a  Delaware 
Corporation,   upon  the  terz*s  and   conditions  hereinafter   s?et  forth, 
to-wit: 

1.  A  commission  of  fifteen  (15$)   per  cent  of  the 
sales  price   for  all   suoh   stock  sold  by  the  undersigned  shall  be 
retained  out  of  the  moneys  collected,   as  hereinafter  provided.   All 
of   said   stock   shall  be   sold  at   its    ;^ar  value  of  One  -tun:ired   (    1  EM  .oO) 
Dollars  per   share,   provided,  however,   that   should   any  sales  be  isade 
at  less  than  ©ne  dundrad  (#100«o0)   Dellare  per  share,    the  under- 
signed shall,  nevertheless,   pay  to  you   the  sura  of  Kighty-five 
(185.00)   net  per  share.      Any  difference  between   the  par  value  of 
such  stock  ynd   any  sales  price  leas   than  par,    shall,    in  each  in- 
stance, be  taken   from  the   agreed  commission. 

2.  The  undersigned,  may  at  its  option,   sell  such 
stock   cither  for  all   cash  or  on  terus  of  part   cash  and  the  balance 
of  the  purchase  price  in  deferred  payments,   provided,   however,    that 
where   such  stock  shall  be   sold  on  the  deferred  payment  plan,  not 
lees  than  twenty-five  (25;$}   per   cent  of  the  sal*s  price  shall  be 
collected   from,  the  purchaser  at   the   tiae  of  staking  the   oal*?,    and 
that  the  balance  ef  such  purchase  price  shall  be  divided  into   ten 
equal  monthly  installments,   all  of  which   mall  become  due  and 
payable  within   eleven   (11)   months   from  date  of  sale. 

3.  All   sales  so  made  by   the  undersigned  shall  be   evi- 
denced by  contracts  to  be  entered  into  between   the  undersigned   and 
the  purchasers   thereof.      &ach  such  contract  shall    contain  a  clause 
by   the   terms  of  which  it   shall  be  provided   that  no   purchaser   shall 
be   entitled  to   receive  dividends   thereon  until  after   such   stock 
shall  have  been  paid   for   in   full,   and  a  further  clause  providing 
that  no   certificate  or  certificates  evidencing  the  ownership  of 
such  stock  shall  be  delivered   to   the  purchaser   thereof  until   after 
he  shall  have  made  payment    therefor   in   full. 

4.  Sale  of   ouch   stock   shall  be  made  in  units  of  not 
mere  then  one  share  of  ootoscn   stock  of  said  corporation  with  each 
share  of  preferred   stock;    and   sale  of  stock  hereunder  concluded  by 
September  1,  1922. 

5.  In  each   instance  where  such  stock   shall  have  been 
sold   for   all   cash,   the  undersigned  will   collect   fro*.,   the  purchaser 
thereof  the  agreed  purchase  price,   and  will  re&lt   to  you  the  sua  of 
Sighty-five   (£85.00)   Dollars  per   share   for   each   share  of   stock    so 
sold  for  cash  within   ten  days  after   the  receipt   thereof  by  the 
undersigned.        On  all   stock  sold  on   the  deferred  payment  plan,    the 
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undersigned  will   collect   froa  the  puronaser   the   initial   pay&ent   and, 
within  ten  day*  after  receipt   01'  such  Initial  payment,   will  remit 
to  you   the   su«  of,    at  lsaet   Ten   (^lO.Ov)   Dollars  Ml    share.      lh ore- 
after  the  undersigned  will   collect  front  each  purchaser  the  several 
successive  installment*  and  re*.it  to  you  in  each  ik stance  within 
ten  (10)    flay*  after  receipt  thereof  the  amcunt  ime  to   you  until 
you  shall  have  received  the  full   amount  of  Eighty-five  (038.00) 
Dollars  per   share.     As  end  when  payments  therefor   shall  he  node  to 
you,   you   shall   deliver   the  Certificate  to   the  undersigned,   and  at 
the   same  ti%e,  stake  delivery   to   the   Industrial  Credits  Corporation 
of  an  equal  number  of  shares  01    the  iton  par  ao«.u.*an  capital  stock 
of  said  The  Davis  Sewing  Machine  Company,    a  Delaware   corporation. 

6.  The  undersigned  will  assume  responsibility  and 
expense  of  staking  any  adjustments  or  settlements  with  any  purchaser 
•r  purchasers  who  way  default  in  reeking  any  of  the  deferred  pay- 
ments,  and  in   the  event   that   any  such  purchaser  shall  .Vail   to  t&ake 
payment  in  full  witnin  a  period  of  t*o  years  t'xoi-i  date  of  sale,    the 
undersigned  will   either  pay  the   full  amount   of  all  unpaid   installs 
mentf  and  accept  certificates   in  each  Instance  for   the   amount  of 
steek  specified  in  such  defaulted  contract,   or  agree*  that  all  coneys 
that  may  have  been  paid  to   you   shall  be  held  by  you   in  each  instance 
me  liquidated  damages. 

7.  The  undersigned   is  under  contract  te   sell   i"®r  the 
Davis  dewing  Machine  Company,   »  Delaware  Corporation,    -Lirty-two 
Thousand   Seven  Hundred  Eighty  (3$#780)    shares  of  said  preferred  stock. 
The  sale  of  the  &ine  hundred  and   Seventy-five  (975)    shares  of  said 
preferred   etock,  provided  for  herein,   shall  begin  at   the   tie  e  when 
there  shell  have  been   sold  ror  said  Ihe  Davis  Iflm'l  Wmthium  £a  pany, 
a  Delaware   corporation,   twenty   thousand  (St,000)    of   said   shares. 
Thereafter  the  sale  of  ail   such  stock  as  bade  by  the  undersigned 
shall  be  deeded  to  be  made  conte&ooraneously  for  the  said  Delaware 
corporation,    for  other  parties  of  whoa    there  may  fee  as  much  as 
80,0OC,  and   for  the  account  of  this  contract .     It  is  agreed,  how- 
ever,  that  one-tenth  of  oil   sales  of  Davis  stock  made  by  the  under- 
signed after  twenty  thousand  (20,000)    shares  shall  have  been  sold 

for  the  Delaware  corporation,   snail  be  applied  to   the  sole  of  stock 
under  this  contract  until    the   entire  amount  of  nine  hundred   and 
seventy-five  (9  78)    shores  of  Preferred  stock  shall  have  been   sold. 
All   cash  and   tir.e   sales   shall  be  divided  in   said  proportions. 

0.      The  undersigned  for   considerations  received  from 
C.    A.   Hawkins,   reclpt   of  which  is  hereby   acknowledge*?,   will   also 
agree  to  sell  at  the  same  time,    subject  to   the  same   conditions,   and 
uoon  the  some  terms,    such  amount  of  said  preferred  stock  at  Eighty- 
five  ($85.00)   Dollars  per   shore,   as  will  produce  sufficient  saoney, 
when   sold,    to  pay  to   Frank  T.  Huffman   the  sum  of  money  provided  to 
be  paid  te  him  in  the  contract  between  Carles  a.   Hawkins,   first 
party,    snd  George  P.   huff  nan,   John  h.  Huffman  and  d.  a.  Huffman, 
second  parties.      Sales  of  said  stock  shall  begin  at  the   same   time  as 
provided  for  the  975  shares,   and  when  so  begun  one-tenth  of  the 
total  sales  of  Davis  Vompany  stock  made  by  as   shall  be  deemed  to  be 
for   thi*  account.      This  account   shall  be  first  liquidated  by  you, And 
thereafter   its  proportion  of  sales  shall  be  applied   to  the  account 
of  975  shores  until   the   same  s'-all  have  beet    paid. 

In  witness  Whereof ,U.WoD«biske  &  Company, by  its  duly  author- 
ised off leers, has   oaused   its  name  to   be  hereupon   subscribed    this 
day  of  Ootober.A.D.    1921. 

H.W.Dublske  «  Company 

by  h.W.Dubiske,  President. 

By  h.tf.    Corson, 

Aest.   iieeretary. " 
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III.  7h*   neor>nd   Hitfltltllil    count  wws   that  defendant 
fro»  tiae  to   time  up   to  i<t©vo»bar,  19SS,   ftfmt(M   further  tixso   fro* 
plaintiffs  within   which   to   sell    the   stock   and  pronia*d   to   sell    «an(J 
pay  for  it    If  the  request  m  granted.      It  avers  that  defendant 
thereby  waived   any  orovision  as   to   the  prior   rale  of  other  stock 
and  thereby  became  bound  to    sell   theeo  975  shares,   which  it  had 
refused  to  do. 

The   fourth  additional    count    aleo   avers   a  request  by 
defendant   for  an  extension  of  ti»*   and    states  that  plaintiffs   *ia- 
pliedly  agreed  to   suoh  extension  of  tiaae,*  but   that    defendant  did 
not   sell   the   stock  within  a  reasonable  time;    that   thereafter  plain- 
tiffs offered  the  stock  but  wore  unable  to   sell  it;    tnmt  the  reason- 
able  sash  market  value  of   the   stock   "just   prior   mil   at   the   time 
said   plaintiffs    endeavored    to    sell   it  was,    to-wit,    nothing. * 

Ihe   fifth  additional   count   avers  a  lik*   request   for  an 
extension  of  time  by  defendant  and   that   the  extension  was  valuable 
in  that  defendant  was   enabled   thereby  to  aaintain   the  Eiarfcet  for 
the   sale  of  said   shares  of   capital  stock  and  certain  otuer   snares 
of  the   stock  which  it  had   then  and    there  undertaken   to   Mil)   that 
plaintiffs,   although  ready,   willing  and  able  to  have   sold  the   stock 
during  this  requested  period  of  tlate  and   thus  mlnltsize  their  loss, 
inolicdly  agreed   to   suoh   extension  of   time   as  requested,    but   that 
defendant   did  not   sell;    tnat  plaintiffs  thereafter  offered  the 
stock  but  were  unable  to   sell   it;    that   the   value  of  the   stock  duet 
prior  to   and  at  the  tisie  plaintiffs  endeavored  to   sell   it  *as  nothing, 

IV.  The  parties   to   this  suit   differ  decisively  as   to 
the  nature  of  the  obligation  imposed  uoon   defendant  under   this 
agreement.     Plaintiffs  say  that   defendant   assisted   an  unqualified 
obligation   to    sell   these  975   shares  on   the   terms  named   in   the 
writing   and   an  obligation    to    conclude   the   sale  o&  or  before   aeptercbST 
1,   1922.      In    the   alternative,    they   insist   that   if   tola   construction 
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of  the  writing  la  rejected,    then   at   the  least   defendant  aeaumed   the 
duty  tf  a  broker  to   sell   the   stock  upon   the  then  ojti sting  market, 
namely,    the  market  wnioh  existed  froc*   tne   tine  of  the  execution  of 
the  writing  up  to  September  1,  1922. 

On   the  othar  h«*»5«t   defendant   contends  that  neitnw  of 
theae  constructions   in  possible  or  reasonable;    that   the  agreement 
discloses  a  flinole   e»ploj?ia*nt  of  defendant  as  a  broker  to  un^er- 
tak<*  the   sale  of  this   stock,   and   that   the  only  obligation  was  to 
use  reasonable  diligence  to   s«l  t    the  atook  at  the  price  named  and 
to   carry  out  tho  positive  instructions  set   forth  by  the  terms  of 
the  writing, 

V,      Plaintiffs  h*v<*  cited  a  large  number  of  eases ,    such 
*■  Cotharm  v.   31.11b.   107  111.   41 1 1  Hetnetaaan  v.  Uesypft,    M  l«  "i.    27, 
to  the  point   that  a  broker  Is  liable  to  his  principal   in  damages 
either  for  negligence  or  for  the  violation  ef  positive  instructions. 
The  law  announoed   |B  these  cases  is  well   settled,     *h«ther  it   is 
applicable  here  smet  depend  obviously  upon  the  construction  which 
is  to  be  given   to  this  writing.     The  controlling  ourooae  in  con- 
struing a  contract   ie  t©  ascertain  the  intention  of  the  parties 
thereto  as  the  sa»e   is  expressed  in  the  -(fords  of  tn«  contract. 
Did  defers  tf  ant  assume  the  obligation  to   sell  absolutely  and  in  all 
events  these  075  shares  of  stock  suad  to  pay  for   the   same?     ilain- 
tiffs  assert   the  affirmative  and  rely  upon   the  express  language  of 
the  preliminary  paragraph  of  the  writing,   which  says,    "llie  under- 
signed does  hereby  agree  to   sell   for  your   account   as  trustee,*    etc. 
Plaintiffs  say  that  these  words  convey   the  Idea  of  an  absolute  ob- 
ligation,  and   they  cite  the   dictionaries  to   that  point.      The  word 
•agree"  do«a  not  at  all   times  necessarily   convey  the   idea  of  an 
unconditional   and  binding  obligation,      'ihe  word   "sell4*   in  its 
primary  significance  does  not  necessarily  convey  th#   idea  of  a 
sale  in   the   strict  legal   eenee  that  Is  a  valid   contract  for  the 
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conveyance  of  the  title  and  delivery  and  possession  of  goods  wud 
chattels.     It  ea;;  or  may  not   convey  that  idea.     fbraher  it  does  or 
not  must  usually  he  determined  hy  the  circumstances  which  appear 
and  hy  the  context  of  the  writing  in  whien  the  word  is  used.  Here, 
the  verb   *to   sell"  ie  raodifi«*d  by  the  phra»«  "for  your  account  as 
trustee. M     It  is  further  modified  hy  the  phrase,    "upon  the  teres 
and  conditions  hereinafter   set  forth,"     In  other  words,   the  agree- 
ment to   Ml)    is  not  unqualified.      it  is  limited   expressly  hy  the 
phrase  which  follows  it  to   the  conditions  "hereinafter  set  forth,* 
which  evidently  refers  to  the  oi^ht  paragraphs  thereafter  enumerated. 

J?urfcher,  in  construing  the  intention  of  sfsf  parties  to 
this  writing,   it  appear®  from  the  writing  and  hy  'the  aver** -ants  of 
the  declaration  that  defendant  was  acting  in  the  capacity  of  a 
broker.      That  is  the  relationship  established  b«twe«sn  the  parties 
to   this  agreement,,      It  also  appears  that   that  relationship  existed 
between  defendant   and   the  Davie  Sawing  MfiltlH  Corap&ny,    for  which 
defendant  had  undertaken  to   sell  32,780  other   shares  of   this  pre- 
ferred stock.     Just  what  were  the  precise  taras  of  this  agrtsmilt 
with  the  Davis  Sewing  Machine  Company  are  not   stated,   but  it  will 
be  noted  that  the  parties  secia  to  have  thought  it  necessary  to  se- 
cure the  consent  of  the  Davis  Sewing  Machine  Coiap&ny  to   their  trans- 
action, which  consent  appears  upon  the  writing  In   thi»  l4ttgfca§it 
"The  undersigned  consente   to  the  above   contract.* 

It  Bsust  be  conceded,   we  Nutate,   that  th*s  obligation  to 
sell   absolutely  end   in  all   events  or  to  guarantee  its  sales  in  not 
a  usual   obligation  as  sussed  by  a  broker.      If  »uoh  obligation  had  been 
intended,  it  would  seen  reasonable  to  suppose  unequivocal  «ords 
would  have  been  used  leaving  no   doubt  as  to   the  intention.     Such 
words  were  net  used. 

Plaintiffs  cite  .Dunn  v.   feaaasv.   80  Cal.    104,    32  Pac.64, 
end  argue  that  the  court   th«re  construed  Ifffi  similar   to  that 
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which  aopears  here  as  imposing  an  absolute  obligation  on  the  broker 

to  Ntt«     That  was  an  agreement  for   the   sale  of  oertain  real   cntate. 

The   language   of   th«   contract  was: 

•The   said   first  party  a&re<?s  and  binds  hissself  tc   sell   said 
lots  for    said   second  party  within  twelve  sionths  froiA  the  date 
hereof,    and   to  guarantee,    account  for  and  pay  over   to   said   sec- 
ond party  at  least  $12,500  net   therefor,    except  Interest  paid 
by  said   second  party  on   the  deferred  payment  for   said  lots." 

The  court  triers  held  that   the  broker  h*d  assumed  an 
absolute  obligation  to  sell   !*nd   to  fay.      There  Is,  however,  a  vide 
difference  between  the  uncodified  language  there  used  and  the  lan- 
guage ueed  in   this  writing,    in  ^hioh  words  that  Bight  possibly  be 
regarded  as  unconditional   are  expressly  made  conditional.      The 
preliminary  paragraph  therefore  cannot  be  construed   as  imposing  an 
obsolete  and  unqualified  obligation  upon  defendant. 

The  construction   for  which  olalntiffs  contend  is 
further  neRs*tived  by  the  language  used  in   the  paragraphs  which   fol- 
low.     The  first  of  these  states  that  a   cotaraiRtiion  of  IS  par  oent  of 
the  sales  price  of  "all   euch   stock  sold  by  the  undersigned   ohall  be 
retained"  by  defendant  out  of  moneys   collected;   that   defendant   shall 
sell   its  stock  at  its  par  value  of  HM  pr>r   im,   provided  that  if 
any  sales  be  i&ade  at  a  loss  suia,   defendant   shall  nevertheless  pay 
the   sue  of  $85  net  pmr  share.      It  further  provides  that  any  dif- 
ference between  the  par  value  of  the  stock  and  the  sales  price  1*»bb 
than  par  shall  be  in   each  Instance  taken  ft  ill  the  agreed  eoERiir*eion. 
If  it  was   the  intention  of  the  parties  that  defendant   should  pay  §S5 
net  ji9T  chare  for  975  shares  of  this  preferred  istoek,   why  did  not 
this  writing  (which,   as  plaintiffs   sny,  wae  apparently  vrpp&Tadi  by 
lawyers)    so  provide?       In   such  case,   why  was  an  agreement   for  the 
payment  of  a  commission   at  all  neeeesary?     And   further,  why  was   cuoh 
commission  expressly  limited  to  such  stock  as  might  be  sold?     *fly, 
lndosd,   should   the  agreement   stipulate  the  price  at  which  the  broker 
should  sell   and  must  sell?     These  previsions  are  in  con  si  stent  with 
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the  idea  of  an   -absolute  oblifcntion. 

Vhe   seocnd  paragraph  states  that  defendant  any  at  its 
option  sell   eltner  for   all   casa  or  en  terras  for  part   cash  m$  the 
balance   in  deferred  aayEiwntc;    that  where  the  stock  is   soli  on  the 
deferred  payment  plf„  not  leoe  than  S5f-  of  the  calee  price  ehall 
be  oolleeted  by  the  purchaaur  at   the  tine  of  wakinf;  the  sale,   nnd 
that  the  balance  of  ths  purchase  price  shall  be  divided  into  ten 
equal  aaonthly  installments,   all  of  which   ehall  MMMM  due  and  pay- 
able within   eleven  mr-ntha  frere  the  data  of  sale.      These  stipulations 
ar*»  also   inconsistent  with  the  idea  that  the  broker  MM  un^er  an 
absolute  obligation  to   sell  and  to  pay.      If  that  had  been  the  in- 
tention ef  the  parties,  why  should  the  owner  retain   the   ri^ht   to 
define  with  euoh  particularity  the  tenas  upon  *?hieh  the  stock 
should  be  sold? 

Again,  by  the  thiri  paragraph  it  is  provided   that  the 
sales  Made  shall  b*»  evidenced  by  contracts   sntered   into  between  de- 
fendant  and  the  purchasers;    that   each  contract   shall    contain  a 
elause  by  which  it   shall  be  provided  that  no  purchaser   shall  be 
entitled  to  rec*ir«  diridends  until   after  the   etoefc  ahall  have  been 
paid    for  in  full,    and  that  no   certificates   evidencing  the  ownership 
shall  be  delivered  until   after  payment  has  been  nade   in    full.      These 
stipulation*  al«e   seec   inconsist«nt  with  the  view  of  an  absolute 
undertaking  or  an  absolute  obligation  to   i«D    *nd  pay  in   all   events. 

In  the  fourth   paragraph  it   is  stipulate*    Mat  <ief ani- 
ent  ie  limited   to  raskin-    Iitftl   le.   unit*  of  MM   stUUFt  of   co  won  and 
one  of  preferred,    and  in   the   fifth  paragraph,   that  where  stock  has 
been  sold  for  all    cash,   defendant  will   collect  frois  the  purchaser 
and  renit  the  sun  of  $35  p*r   share  within  ten  days  after  the  re- 
ceipt  thereof;    that  on  stock   sold  on   the  deferred  payment  plan  de- 
fendant win   oollect  ffefM  the  purchaser  the  initial  payzsent  and 
within  ten  days  remit   at  least  $10  per   share,   i-n?.  that  thereafter 


t 


-    bRB   £E««Q     !'  >    (10    10   «*0«0    IX*    i'  to    XXok 

►  iiw  tmt-  ^oialoo* 

X£«<fo    ■  *n  «&*lq  *TO/»x*e;  oo?tolofc 

BOO    ,•£**  '     tor!*>noiJc   »*M    vtf    !>**©#•  f  :<y.    a-i 

■»!  ^   ooorto-Nrtr  oonsXse*  orfJ  i-*ct» 

,    *r»#mXI«*0H* 
*h  Jo  MMulV     .(oX«b   **o  *t**>  »d*  Htt-ft  ojttitrtt  novO/o  tttrf*lw  oltfo 

«*  *M  orf*  At 

*M  wo<f  feoti  **&-  .  .-  .  loo  **  ae*r*a*We  o*tf£o*rf« 

o*  frigl?  »d*  £**  orf*  "*o  rwi*tio# 

Ja    ©itt   Jfelifcr  toft 

foi   oe*   Muoi*o 

i 

:   fcotoffo*   »#»#*.?«©»  \rf   r»«nmMv*.  -in  mkmm  eoXoo 

a  r.  -{«  £ojn*ftoo  Jte#o    >  '■  no? 

>    en  #oi«  7  *<S  Umx(*  rl  «©li<*  t*  ooifolo 

«e*tf  mvajr  o<ri*©o«r  e*  o*X***«o 

qInr»*«wfo  oil'  en  **>  U»t 

»>•■  .;/■'•'  >•  '    <         -*  .■--.■■■■    -:    •-.-,    :.•„■■...•    v-.-ifv  ■  ;-•-      -f    tXAftH 

*0    0*Xr  :*t 

.•*nevf>    XI*    ttJ   x***  fcruR 

■ 

s^f?  *»o*» 
T.»«*Uciiiq  vrf*  CHTcl   #f»£i  '     .rfaoe    Xtr 

<»it1e   «t»o   f  Tiorto    i  'to  ^wn  *rt» 

-•i»   a*Xq  *»j»*x,a«  ft*ii*'iob  9tii  no  oloo   rf-.-ct*   wo   J  io* 

ba«  #«oone«Q  XoiJJtal  o/i#  tt««*«lruMt  oiL*   sent  JooXXoo   XXlw  #n*ftao» 

*«n*oiOJt*   1«j1I   b«s    ,»Torto   too   CXt   #©*•£  #«  *km%  IV*  no#  «!*#*♦ 


defendant  will    collect   freei  the  purchaser   the   several   successive 
installments  and  remit   th  each  instance  within  ton   days  until   tbo 
owner   shall  have  received  tho  full  amount  of  $85  per    share;    that 
when  tho  payments  wore  made   cert i float e»   nhall  be  delivered  to 
defendant   and  at   the   same  time  a  delivery   shall  he  made  to   the 
Industrial   Credits  Corporation  of  an  equal  number  of   shares  of  non 
par  common   capital   stock.      Why  these  limitations  upon   the  power 
and  authority  of  the  broker  should  have  been  imposed  it  is  diffi- 
cult  to  understand  if,   as  plaintiffs  contend,    the  obligation  of  the 
broker  to  sell   and  pay  was  unconditional.      In  that   case  the  stipu- 
lations w.  uld  have  been   entirely  unnecessary. 

Again,  by  the   sixth  paragraph,   it   ie  stipulated  that 
defendant  will   assume  responsibility  and    expense  of  making  adjust- 
ment*  -»nd   settlements  with  purchasers  who  may  default,    and  that    in 
oase  a  purchaser  fails   to  make  payment  within  a  period  of  two  y<*ar«, 
defendant  will   either  pay  the  full   amount  of  all  unpaid   installments 
and   accept   certificates  in   each  instance  for  the   amount  of  stock 
speelfied  in   the  defaulted  contract,  or  agree  that   all  moneys  that 
may  have  been  paid  to   the  owner  shall  be  held   as  liquidated   damages. 
This  last   stipulation  is  utterly  inconsistent  with  the  idea  that 
it  was  the  intention  of  the  parties  to  impose  upon  the  broker  an 
absolute  liability. 

Xhe   seventh  paragraph,    as  already  stated,   recites   that 
defendant  is  under  a  contract  to   sell     c   the  Davis  Sewing  Machine 
Company  33,780   shares  of  this  preferred   stock;    that   the  sale  of  the 
975  shares  here  described   "shall  begin  at   the  time  *toen   there  shall 
have  been   sold  for    said  The  Davis  Sewing  kachine  Company,    a  Delaware 
eorperatlon,   twenty  thousand  (2C,ou>)   of  said   shares, *  and  that 
thereafter  the  sale  of  all    such   stock  as  may  be  made   shall  be  deer sd 
to  be  made  contemporaneously  for   the  Delaware  corporation,   for  other 
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parties  of  whoa  there  «aay  be  as   MM]!  •'-•  t&»6G9a    "and  for  the  account 
Of  this  contract."      ±h«  writing  than  provides   that  it  is  screed   that 
one- tenth  of  all   the   sales  of  .Davis   stock  node  by  defendant  after 
20,000   shares  shall  have  been  sold   l'or   the  Delaware   corporation 
shall  be  a  plisd  to   the  sale  of  the  stock   "under  this  contract  until 
the  entire  amount  of  nine  hundred  and   seventy-five  (975)    shares  of 
Preferred   stock  shall  nave  beet;   sold,* 

VI.      there  is  no   allegation  in  any  count  of  the  declara- 
tion that  defendant   sold  these  20,000   shares  of   thi»  stock   lor    the 
Davis  Sewing  kaohine  Company.     It  would   therefore  appear,  notwith* 
standing  any  fact  alleged  in  the  declaration,    that   the  condition 
upon  which  defendant  would  undertake   to  mate  these   sales  has  never 

In  faot  come   Into   existence,      in  this  connection  plaintiffs  argue 

if 
thaj/thls   clause  is  regarded   as  inconsistent  with   the  provision  of 

the  fourth  paragraph,  which  states,    "**  and  sale  of  stock  hereunder 
concluded  by  >»eptestber  1,  1932*  then  th«  fourth  paragraph,   as  the 
prior  one,  must  prevail  over  the  provisions  of   the  seventh,   which 
is  the  later  provision.      Straus  v.   Wanaaaker.   175  ^a.    4t.    213;   Fair- 
fcank»  Korso  jj  Op,,  ,Xt„  HjjflU   W6  Pa«»   1083J  Wisconsin  JMJ  v.,  Wilkin. 
95  Wis.   Ill,    *nd  other   cases  are  cited,      the  rule  announced  in 
these  casts  has  been  applied  by   soa.e  courts  only  as   a  last  resort 
and  when  it  Is   considered  impossible  otherwise  to   ascertain   the 
intention  of  the  parties  as  determined  by   the  whole   instrument, 
Willi eton  on  Contracts,   sec.   624,  vol,   1,   2nd  ed. ;   Union  Water  l'our 
Co.    v.  JUtwlston.  101  ke.    864;    13  Corpus  Juris,  p.    836,    sec.    497; 
6  R.    C.  L.    ®47. 

There  is  no  necessity   to  apply  that  rule  here.     Upon  a 
consideration  of  this  whole  contract,   we   It  not   think  there  can  be 
any  doubt   as   to  what  was   the  real    intention   of   the   parties.      Ihe 
declaration  in   each  of  its  counts  discloses  a  simple   case  of  an 
ag*ncy  employment  as  a  broker  undertaken  without  any  absolute  and 
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unqualified  obligation   to    soil*      The   application  of  any  rule  of 
loot  resort    deem*   entirely  unr. -cepsary. 

VII.      Under    tho  written  agreement,    for   aupht   that  io 
alleged  In  any  count  of  the  declaration,    the  owner  of   thie   stock 
oould  have  withdrawn  It    from  the  control  of  defendant  at  any   time. 
The  owner     could  have  revoked  defendant's  autnority   as  a  broker  at 
any  time.      As  a  matter  of   faot,   it  does  not  appear  that  the   stock 
was  ewer  actually  placed   in  defendant's  possession   and  control. 
There  Is  not   a  provision   in   the  contract  which  obligates  any  one  to 
deliver  to   defendant   the   stock  which  under   this  agreement   it  under- 
took to   sell. 

Defendant   contends   that    the   contract   is  unilateral    and 
void   for  want  of  mutuality,    and   that    inasmuch   as    the   same  was   execu- 
tory, no  right  of  action   could   arise  thereunder.      It   is  unnecessary 
to   discuss  that   question,      it  is  not   alleged   in   any   count   that 
thers  was  a  market  on  which  the   etock  could  have  been   sold  at  any 
time  for  the  price  named   In   the  agreement. 

The  deasurrers  were  proaerly   sustained   and   the  Jud.  - 
sent  of  the  trial   court   is  affirmed. 

MoSurely  and      'Connor,    JJ. ,    concur. 
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KiOJWLX   OF  THE   StAtS  Of 
ILIHOIS, 

Defendant  in  .;ixr»r# 


v* 


DAVI&  Ba&K* 

Plaintiff  in  firror. 
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.:.  LIV  T.IK      PttflOH    ;-v  THI     COD      . 


Plaintiff   in  error,  Baer*  «ms  arraigned  and  pleaded  not 
guilty  to  an  information  which  chrrged  that  on  July  2*  1930*  at 
the  City  of  Chicago*   in  the     ounty  of  Cook  and     tate  of  Illinois, 
he  unlawfully  &M  unjuetly  for  hie  own  gain  and  to  prevent  the  owner 
from  again  possessing   its  property*   did  buy*  receive  and   aid   in  con- 
cealing 65  feet  of  telephone   cable  of  the  value   of  #14  of  the  personal 
goods*  property  and   chattels   of  the  Illinois  Bell  Telephone  Company* 
a  corporation*   said  goods*  property  nxxL  chattels  having  been  lately 
before   then  *ron?fully  and  unlawfully  stolen*   taken  and    carried   away 
from  the   said  Illinois  Sell   iVi* phone   ~ompaay*  by  a  certain  evil 
disposed  psroon  or  persons*   the   sr<t|  Baer   then  and   there  mell  knowing 
the  personal  goods*  property  and   chattels  to  have  been  unlawfully 
stolen*    taken  and   carried   tway,   contrary  to  the   form  of   the   statute* 
etc. 

he  waived   a  trial  by  jury,   and    the    cnuoe  was   aubmitted  to 
the  court*  v.hich  after  he   ring   the  testimony  of   the  witnesses  found 
him  *%;.uilty  in  manner   aaci    form  ae   charged   in   the    information."      Final 
Judgment  was  entered  upon  this   rinding   of    guilty,  and  plaintiff   in 
error  ma  sentenced   to  confinement  at   labor   in  the  house  of  correction 
for  a  tern  of  one  ye  r  and   fined  6100  and   costs* 

It   is  urged   lor  reversal   Usui   the   court   failed    to  find 
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the  material  element©  of   the   crinc   ch  rged.   In  th  t   there   1b 
neither  finding  nor  proof  thnt  plaintiff   in  error  knew  that   the 
property  iti   stolen  and   further    in   that  there  Ml  no  proof  offered 
that  the   Illinois  Bell  Telephone  Coxspany  ««•.$  a  corper/  tlon  or   that 
it  owned   the  property  alleged   to  have  seen  received  hy  plaintiff 
In  error*     Proof  and  findings  of   these  Material  facte  were   necessary. 
An  exaain*tion  of  the   r* cords  fails*  to   'isdloue  either  proof  or  find- 
ings of  these  Material  f«.cts«       > ldrleh  v.   People *   225  111*   610j 
People  v*  ItSUAt   2A0  *11*  37SI     *•«»!•  v»     truPle*  275  Ill#  162| 
People  V*   Lardger.   296   111.   19G|      People  y»   Jnca-aoa.    312  Ill#   tl&| 
People  v«  vilison.  185  111.   App.  287.     These  tMNM  are   only  a  few 
•f  those  eited   in   the  brief  of  plaintiff   tn  error ,  and   the  Fstato*s 
ttorney  ha*  made   no  rejply ,  thereto* 

The  Ju«?gsient  of  the  Municipal  court  will   therefore  he 
reversed* 


Me  urely  and     *Connor#  JJ#,   concur* 
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TUOfeAS  K.    FQ*KRS,    Ad/in  i»t;r4tor 
of  the  Estate  of  Ms/ie  ^©yeraV 
Deceased, 

Plal/tiif  in-'ftrror. 


vs, 


CHICAGO    CITY   RAILWAY.'.}    COVFaMY , 
GALOOT  I   CHICAGO  RAILW 

CGkPAfct,    THSS    SOUTHER*    3TRKRT 
RAILWAY  C0*PAIY,   Bar a orations, 
and  UHR   A.    BLAIR  and  HOBKBICI 
HA'4'SOU,   as  Beeeivero  of  the  caiUAOt) 
RAILWAYS  CC^FajuY,   a  Corporation, 
Doing  Business  as   BHZCAGM   liUKFACifi 
LIHBS, 

Defendants  in  Error. 


KRliOR   TO    CIRCUIT   C< 

y  cook  c|ii..     , 
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UR.    JU'JTICK  KeitUREi-Y  OBLIVKRilU  THE  OFU'XOft   OF  THE    COURT. 


Mario  Powers,    23  years  of   age,   van  struck  by  ono  of 
defendante*    street   ears,   receiving   injuries  which   caused  h.er  death. 
Suit  was  brou$it   f©r  d&:^«i  and  upon  trial   at   the   conclusion  of 
plaintiff's   evidei  so,    upon  notion  of   the   defendants,    the   court    in- 
structed  the  jury    to   find   the*.-,  not  guilty,    and  judgment  was   entered 
accordingly.        Plaintiff   seeks  a  reversal. 

Defendants*   first  point   is   that,   the  action  of  the   court 
in  granting  defendants'  action   to   instruct   the  Jur;v   is  net  open 
to  review;    that  the  bill  of  exceptions   states   that  the  ground   for 
the  notion  for  a  new  trial  wae  "that  th»  verdict  of  the  jury  was 
contrary  to   the  law  ani   the  evidence;*  that    «nen  a  party  specifies 
the  grounds  for  his  motion   for  ■  new   trial   he  is   confined  to   the*, 
and    therefore,    in   the   instant   case,    cannot   argue  here   the  propriety 
of  the  ruling  of  the  court   and  the  giving  of  the  peremptory  in- 
struction.     It    is   sufficient  to    say    ;.n  reply  that  the  motion  for  a 
new  trial  was  not   in  writing,    in  which   case  the  party  moving  for 
a  new   trial  »ay  avail  himself  or  any  ground  which     ay  appear   in 
the  record.      People  v.  kelnlck.    263   111.    24;    Yurfrer   v.    Chicago   &., 
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Alton  Ry.   Co..    235  111.    566.      The  bill  of  exceptions  Indicate 
that   an  oral  motion  was  wad  a. 

The  decisive  question  is  whether  plaintiff  's  lntestfete 
was  guilty  of  contributory  negligence  as  a  matter  of  law.      It   la 
conceded  that  the   evid&t.ce  as  to   the  negligence  of   the  deier-ifJants 
was   sufficient   to  01   to    tic  Jury.      The  wall  known  rule  is  that,   if 
thera  is  any  evidence  in  the  record   fro&  which,   if  it   stood  alone, 
the  jury  could,  wit  ho  ut  acting  unreasonably  in  the   eye  of  the  law, 
find  that  the  material   f  awiMitH  of  the  declaration  had  been 
proved,   the   case  mist  be  submitted  to   the  jury.     lftjbb.y>i  j4<$>eiljyi  I?,,, 
JUlbby  v.   Cook.    2532  111.    Bttt. 

The  accident  happened  about   seven  ofelook  on  the 
•waning  of  January  10,   1927,   at  the  intersection  of  Ashland  avenue, 
running  north  and  south,   with  65th  street,   running  tttft  tm&  west 
In  Chicago.     Marie  Powers  lived  east  of  Ashland  avenue,      street 
care  run  on  Ashland  avenue,    and   she  had  apparently   fill*:.ht«d.  from  a 
south-bound   street  car  which   stopped  near  the  nortn   crass-walk  of 
the  intersection,   and  she  was  proceeding  eastward  across  Ashland 
avenue  when   struck  by  a  north-bound   street  car. 

There  were   two  occurrence  witnesses.      Jsastes  xcKeag 
testified    that  he  saw  the  south-bound  car  on  Ashland  avenue  Mttf 
the  girl    came  free;  behind    thia   car  goin&    *»ast;    that   tsfte  was  about 
in   the  south-bound  street   car  tracks  tium  he  saw  her  look  to   the 
south  and  also  to  the  north;    that  at  this   vkk*  a  second   street  car 
was   coming  south,   following   the  one  from  which  apparently   she  had 
alig  ted,   and  about  50  or  60  feet  away  froa  her;   there  was  also   a 
car  ceding  north  which,    the  witness  estimated,  was  then  about  150 
or  175  f - et   away;    that  when  he  first    saw   thia  north-bound   car  it 
was  about  125  fast   south  oi    the  south  crosswalk  of  65tn  street   and 
traveling  about   30  miles  an  hour.      This   estimate*  oi    epe*»d  was 
bassd  upon  the  witness*   experience  as  a  farmer  street  car  &oton&an; 
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the  north-bound   ear  did  not   stop  at  65th.  street  nor   alacxen  its 
speed  as  it  approached;    th*>  girl  hesitated  and  looted  back  >w& 
then  locked   south  and  then   started  to  run  across   the   street 
toward  the  east   side  oi  Ashland  find  was  hit  by  the  north-b&und 
car;    that   eh*   starts   to   run   f  roast   the  middle  of  the   south-bound 
track  and  had  reached  just  about  the  mi  idle  of  the  north-bound 
traek  when  she  was  struck. 

Melville  Oliver,   another  occurrence  witness,   testified 
that  he  was  driving  a  truck,   going  wast  on  6&th   street,    MsJ  pulled 
up  to  Ashland  avenue  and  stopped;    that  he  sa«   the  girl   crossing 
the   street,    fBwUlf  frotn  the  w*st    to   the  «a»t   side  ©f  Asnland;    that 
there  was  a  second   car  coding  fro;<  the  north,   possibly  M   or  M 
feet  north  of  the  north   crose-walkj    that  when  he  first  saw  her  she 
was  betwsetj   the   street   car  tracks;    when  he  first  saw  the  north- 
bound street  car  it  was  about  150  feet  south  of  6§th  street, 
traveling  between  10    *nd  25  i&ilas  an  hour,    and    that   about  the  thae 
he  saw   the  girl  the  north-bound  oar  was  crossing  the  south  cross- 
walk of  the   intersection;    it  was   the  ordinary  large  street  ear  and 
was  li giit fid. 

*e  thus  have   the   situation  of  the  young  «o>sr.an,   ap- 
parently alighting  frer    a  south-bound  street  car,  going  behind  it 
and   starting  eastward  on   the  cross-walk  across  iiiiniHl  avenue  toward 
her  hosae.     Before  she  had  sntirely  crossed  the  south-bound   track, 
or  as  she   is  between   th«   tracks,    she  looks  to  the  north  and   sees  a 
second  south-bound  car  a:>  retching   90  or  §6  feet  away,     on  looking 
to   the  south   she   sees  a  north-bound   car   MM   distivtee  farther  away  - 
©ne  of   the  witnesses    says   seme  1%*  or  176  feet  away*      Finding  her- 
self in   a  place  of  danger,   she  must   determine  whether   the  better 
way  is  to  run  wssterly  to  av id   the  nearer   south-bound  car,   or  te 

continue   saatsrly  with   the  expectation  of  crossing  the  north-bound 
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track  befor*   the  *©ra  dist«*nt  north-bound   car  car*  reacn  uer.      In 

this  emergency  ah«  chose  to   follow  the  latter   course,  with   the 

resulting   accident. 

It  is  not  ev<*ry  ca.ee  of  t&letaJten  judgment  that  1» 

negligence,      tiuch  jaiatakes  are  frequent  incidents  to  an  ordinarily 

prudent  person. 

■Persons  who  have  to   act  in  a  eu:U?ea  emergency  are  net  to  he 
Judged  in    use  light  ©f  ufter-eventa*   but  MN  to   b<*  judged* 
under  all    the  tJXWftailtiil  of   trie  case,   by   the   T^irriltrfl 
of  what  a  prudent  person  would  have  been  likely  to  do  under 
the  ease  eireu&staneea.*     Barnea  v,,.  Xtenvilie  istreat  .Kyv  ..Cfta,* 
335  111.    566. 

in  Mm  if,  jMrifft  ftTtfulmmi  fit  i  ^  ***«  «?6»  it 

was  held,  where  the  approaching  street  car  was  as  Nttflftl  as  7$ 

feet  frosts  the  deceased  when  he  arrived  at  the  conclusion  to 

cross    in  front  of  it; 

•fa  oould  net  possibly  dseiare  thai  a  reasonably  prudent  per- 
son under  like  circumstances   suid   in    the   aa&t*   .ait nation  as  trie 
deceased  would  have  drawn   the   conclusion   that  by  crossing  in 
front  if  the  car  he  was  putting  frlwal,?  la   ft  place  of  peril, 
but*  on  the  other  hand,   that  he  eel  lev  ad  and  had  reasonable 
ground  for  believing,    that  he  could   cross  in   safety. * 

It  was  there  held  that  the  question  of  contributory  negligence  was 

for  the  jury  to  determine,     in  the  instant  case  ^«»ri«:  ^owera  h&4 

the  alternative  of  moving  to  avoid  the  south-bound  ear  or  the 

&erth-bcund  car  by  cressicg  one  ©r  the  ttfceW  of  tneir  respective 

tracks.      She  chose  to   cross  tne  north-bound   tracks  whii«   tnc  car 

was  -  as  one  witness   said  -  UQ  or  175  feet  away  -  a  muoh  greater 

distsuice  than   the  78  feet  between  the  deoeaeed  and  the  apprcaculng 

car  aenticned  in  the  l>oftus  .case. 

We  are  aware  that   th*r#  are  numerous  eae^e  where  it 

has  been  held  under  a  BOK.ewh.iit   si&il&r   §tft$t  of  facts  that  the 

injured  party  was  guilty  oi   negligence;   but,   as  fiaa  bean  observed 

frequently,    in   such  cases  very  rarely,   if  ever,   are  all  the 

cireus&eisjricea   surrounding  the  incident  wholly  alike,      There  is 
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always   aome  dl*ti?u.,ul«hing   difference.      It  would  unduly  lengthen 
thi»  opinion  to  point  out  wherein   the  circumstances  involved  in 
the   case*  cited  If  defendant*   «*r*  materially  different  from  those 
now  under   consideration.      On   tli*.  other  hand,   a  Ian*:  list  of  caaee 
might  be  cited  wherein  it  has  been  held   that  ordinarily  the  ques- 
tion of  contributory  n<*U  l^enc*   should  he   submitted   to   the  Jury. 

Defendant  argues  from  measurement*  as  to   the  physical 
impossibility  of  the  north-hound  car  being  as  f&x  away  M  testi- 
fied to  by   the  witneeaes.     We  are  not  impressed  by  the  attmpted 
mathematical  demonstration  for  two  reasons:      First,    the  exact 
distance   ia  not  so   important  as   it  is  important  what  the  distance 
aop  eared  to  be   to   the  witnesses,    for,    if  the  ear  appear  ad   to  an 
experienced  Eotorman   to  be  175  feet  away,   in   ail  probability  it 
appeared  to  fearie  fo^er*  to  be   this  far  away;    smdt   second,   accidents 
of   thia  sort  happen  so  quickly  and  unexpectedly  as  t©  render   the 
ob*ervati..n  and  states .*«t  of  bystanders  too  uncertain  to  draw 
therefrom  any  reliable  mathematical    conclusions,     iy.e^s^ft ,v.    i'ehdf 
205  111,  120;  fiOb\aVAa»MnU  gsa  in«  AP?»   352« 

We  have  read  with  interest  the  earn  a  at  brief  of  cnunasl 
for  defendants  and  have  no  reluctance  in  yiaidin*.;  our  as  emit   so   the 
general   principle*  therein  so  wall    expressed  and,    in  a  prefer  caae, 
would  unhesitatingly  apply  thaat, 

A  notion  ha*  been  laade  by  the  defendants  to   strike  the 
reply  brief  filed  by  plaintiff  on  the  ground   thai,  it  raieea  new 
question*  not  rcentioned  in  the  first  brief,    citing  Uarrpw^v,   Prolan,. 
219   111.    2Q3,    and  Kaany  other   casea.      The  reply  brief  does  violate 
our  Sul*  1©   in   tula  and  other  reapecta  and   it  adght  well  have 
been   stricken.     However,   ae  our  conclusion   la  not  baaed  upon  any 
matter  improperly  contained  in  the  reply  brief,   action  upon  the 
motion  ia  unnecessary  and   it  will  not  be  considered. 

St  hold   that  the  ^ueation  of  the   contributory  negli- 
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Plaintiff  brou&nt   suit  to  reaav«x  e M|HNM»tl4Ni  for 
professional   services   as  «  sculptor,    clei&ing  that  hie  work  was 
worth  $21,650,  on  which  #4,000  had  boom  paid,   leaving  a  balance  dae 
hisi  of  #13,650.      The   court   found   that  the  work  was  worth  4X1,000 
and   after  deducting   the  #3,000  paid  on  account  entered  judgment 
against  defendant  for  *S,OG0,   from  which  defendant  appeals. 

The  work  done  by  plaintiff  was  sculptural  work  in 
eonneotion  with  the  erection  of  a  chapel  which  defendant  was 
building  as  a  manorial   to  uis  par  wits  in  a  private  cemetery  near 
Villa  Park  in  &•?»«.•  county,   Illinois.      defendant   employs*1  Arthur 
Weltersdorf  as  the  architect  of  the  chapel   and  claimed  as  one  de- 
fense that  it  was   agreed  between  Woiteradorf  and  plaintiff   that  tht 
letter's  compensation   should  be  left   to   the  architect  tcXteradorf 
who  had  estimated   the  work  as  worth  #7,000,   of  which  |3,000  hawing 
been  paid,   defendant  admitted   a  balance  due  of  M.OOO.      Soltersdorf 
gawe  testimony  tending  to   support  defendant's  version,   but  plain- 
tiff denied  that   there  was  any  agreement   that  Woltersdorf  should 
fix  the   amount  ©f  his   compensation. 

Plaintiff  testified   that  Woltersdorf  had  told  him, 
in   substance,  not  to  both  r  about  the  money  "because  we  are 
anxious  to  have  the  vtery  best  work  in   tuts  aattor.      This  is  a 
memorial   for  Mr.   Hippach's  parents   and   should  be  the   best  that 
art  can  produce,"   cad   that  the  matter  of  compensation   should 
await  the  conclusion  of  tne  work.      There  were  otne?   circumstances 
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in   evidence  tending  to   support  >3lain tiff's  version.      In  any  event 
we  cannot   amy  that  tha  conclusion  oi*  the  trial   court  to   accept 
plaintiff's  version  was  manifestly  wrong. 

Plaintiff  and  one  other  witness   testified,   giving 
opinion  evi dense  as   to    the  valu*-  of  the  work,    and  three  witnesses 
testified   for  defendant  on  this  point.     Defendant  argues  that 
plaintiff's  witnesses  were  not  qualified  to   testify  ae   to  values. 

Plaintiff  had  been  practicing  his  profession  for 
about   fifty  years,   feeing  through  tha  usual  preliminary  studies  for 
such  profession,   such  as  drawing,   architecture,   perspective, 
anatomy,   designing,  modeling,    etc.;  had   studied  at  various  insti- 
tutions,  among  them  the  Berlin  Aeade  y  of  *ine  Arts  ml   the 
National  Art  School  of  France,   and  had  traveled  extensively 
abroad   to   acquire  greater  artistic  knowledge,     he  h&d  done  con- 
siderable me&orial  work  in   this  country,    a  list  of  which  was  in- 
eluded  in  his  testimony,     He  did   the  sculpturing  fork  on    jjese 
of  the  buildings  of   tha  Columbian  Exposition  of  1393   In  Chicago, 
for  which  he  received  a  modal  aa  a  designer;  work  in  broaae  for 
tha   Indianapolis  Public  .Library  building;    the  Lovejoy  monument  at 
Alton,   Illinois;   elaborate  groups  of  sculpture  on  buildings  in 

Omaha;    the  Illinois   3hiloh  monument  on   the  battlefield  of  &iiloh, 

a 
for  which  he  received  the  first  prise  i&/coinpetition  of   twenty* 

seven  artists;  memorial  bronse  busts  for  Northwestern  University; 

soldiers  monument*  in  various  parts  of  tha  country.     At  the  time 

of  the   trial  he  was  a  proX'esuor  of  sculpture  at  the  University  of 

Or  eg  n  and  was  designing  decorations  for  the  Art  Museum  for  the 

Oregon  University. 

JSmory  Soldo! a   plaintiff's  other  witness,  had  studied 

and  practiced  his  profession   for  about   thirty-eight  years,   studying 

at  various  art   schools  in  the   country  and  maintaining  a  studio 
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since  1910.      He  h;>d    exhibited  uis  work  la  wany  place  a   and  had  a 
permanent    exhibit    in  Hunt   York  City.      This  witness  testified  that 
he  was  estimating  work  of   this   character  at   all   times.      These  *  fat- 
nesses sere   aaply  qualified   to  give   their  opinion  as   to   the  value 
of  the  work  in  question. 

Defendant   in  hie  brief  attacks   the   fJHtlMj  of  the 
oourt  as  clearly  against   the  weight  of  the  evidence.     The  sculptu- 
ral work  of  plaintiff  in  Barbie  consisted  of  a  relief  angel   with 
extended  wings;    an  allegorical  panel;    a  panel  of  two  life-sised 
figures  in  relief;   four  symbolical  busts  of  different  subjects, 
the  heads  of   these  no dels  being  double  Ufa   siae.        The  sculptural 
featuree  of  the  work  in  granite   coasts ted   of  a  certain   symbolical 
Heroes  obelisk  about  seven  feet  high,     the  process  of  modeling 
such  a  work  was  described  by  plaintiff  at  length.      It   is  quite 
elaborate  and   too  lengthy  to  repeat  here.      There  was  also  a  large 
bronsc  sieaorial  urn  H  feet  high  by  3  feet   in  diameter,  with  »any 
deoorative  features;    also  an  allegorical   panel  of  two  life-sised 
figures;    certain  bron«e  interior  tablets;    also  an  angel  *e  head 
decoration  near  the  top  of  the  tower  about   6  feet  in  height 
carried  out   in  marble;    also  an  allegorical   tablet  in  marble 
6X6  feet;    said   six  interior   corbels  carved  in  wood,    each  dif- 
ferent.     Plaintiff  testified   that  ho  comeneed  the  work  in  the 
fall   of  1925  and   the  last  piece  was  coa&pleted  in  Becestber,   1927; 
that  the  casting  of  the  work   cost  $1700,  and   there  was  an  expense 
•f  about  #600  for  overhead;    that  he  made  approximately  twelve 
trips  to   Jollet,    Illinois,    to    supervise   the  atone  work,    semoti&es 
staying  there   three  or   four  hours  and   soestiiv.es   staying  over  ni,;ht. 

Ths  artistic   character  of   plaintiff 's  work  do*s  not 
eeecj  to   be   questioned.      The  record   contains  photographs  of  MMfe  cf 
it   and  a  planter  sedel   of  the  head  of  Hermes  is  before  us  as  an 
exhibit.      3o   far  as  we   are  competent   to  judge  from  an  inspection 
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•  f  these   exhibits,   plaintiff's  work  wai  of  &  high  oHir  of  merit. 

The  architect   ^oltersdorf  and   two   other  witnesass 
testified  for  defendant,   giTing  their  opinion   that   the  *or*    dons 
by  plaintiff  was  of   considerably  less   value   in  money   tiuan    the 
mount   claimed  by  plaintiff.      It   is  unnecessary  to  detail   their 
evidenoe  as   to   their   experience  in    this  particular   el»s»  of  work 
or  their  opinion  as  to   its  Talus.      It  do«*s  not  impress  us  as 
having  the   same  Talus  as   the  testimony  on  behalf  of  plaintiff. 
Plaintiff  is   shown   to  be  an   artist  of  exceptional    talent,    if  net 
genius.      It   is   toaaaoncl  toe  to   say  that  the  work  of  the  true  artist 
■ay  be  beyond  price,      aeidel   testified   that  of  the  fifty  or  sixty 
sculptors   in  Chicago   there  were  only  about   six  capable  of  doing 
work  of  the   character  involTSd  in   this   suit,    and   that  plaintiff 
is  one  of  the  six. 

Zho  trial   eourt  did  not  giTs  plaintiff  all  he 
ol aimed  but  reduced  it  almost  one-half  and  we  cannot   say   th  t 
tnis  conclusion  was   contrary  to   the  weight  of  the  evidence. 

The  Judgment  is   therefore  affirmed. 

tfUMaV. 

Matchett,   P.    3, ,    and  G*Connor,   J.,    concur. 
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JOSEPH  A.   WIERRR, 

Appellee 

VS. 


CXSTRAL  TRUST   COfcPAtfY  0? 
ILLINOIS,    a  Corporation, 

Appellant, 


SAL    SKuM  *Ui.ICX       r COURT 
Off  CHICAGO . 

259I.A.  648Y 


MR.    J  J  ail  OR  MoSURJSLY  DfcHVHSRBD  SB  OPXMOM  0*  TKR  COURT. 

Defendant  by  this   appeal   aeeke   the  reveraal  of  a  ^udg- 
»ent  against  it  for  $636. OX   entered  after  trial  fey  the  court. 

The  case  wae  brought  as  a  fourth  alas©  action   In  tort, 
plaintiff  alleging   in  hie  statement  of  claiis  that  d«f  >n-iant  was 
guilty  of  wrongfully  converting  to   ita  use  a  iMIVtlffie4   check  for 
$419  and  a  promissory  note  for   .)1 60  "belonging  to  plaintiff,   and    tr,at 
defendant  wrongfully  permitted  a  purchaser  of  said  note  to  obtain 
a  Judgment   thereon  against  plaintiff.      Defendant  denied  the  wrong- 
ful conversion  and  alleged   that  the  note   ■ttfl   check  were  |  irmu  to 
its  Hgent  pursuant  tc   the  teiua  of  a  written  contract   between   the 
parties,  whereby  plaintiff  agreed  to  buy  ^ind  defendant  agreed  to 
■•11   certain  real   estate. 

Plaintiff's  theory  it   that   the  note  and   check  were  given 
conditionally  to  defiant  when  he   signed  a  written  offer  to  purchase 
real   estate,   which  offer  was  subject   to  the  written   approval  of  the 
general  manager  of  defendant;    that   the   contract  wae   subsequently 
altered  before  it  was   signed  by  defendant;    that  before  plaintiff 
was  notified  that   it  was   signed  by  def  ei  !ant ,   plaintiff  revoked 
said  oflVr  to  purchase,    and  therefore  he  was   entitled   to  a  return 
of  his   check  and  note  or  the     equivalent     u  money. 

Plaintiff  is  a  tailor  in   Chicago,   and  on  ;  arch  6,   198w, 
wae  approached  by  Simon  P.  Wolf  son,   a  real   estate  agent   employed 
by  a  tor.   Idol  who  had   charge     i    the  sale  of  a  subdivision  belonging 


•TtM 


XXstrqA 


.  V     .*-  •  i 


■ 

O  *-"  \J     oJria  J 


(tux 

ait  *>i$iuq  u   b*i3lars»q  xf.£\i1 shot*  Jflafcua^aJb 

<*njL#s*  flo**f»»ii   iiwua^fcut  * 
»*   a*  .*vacs 

»9fl   •#! 
•*  tore**  *m*b**  i  a*  *ooi$*  v'*-* -■«/{*  .s*i*T.*o 

.oiiJa*    X*«T   RJt«*TO*    XXoo 
wvij  o*»w  tfooiio   aaa  »*oa  CXOOftU   *''  Cf 

o&f  It  Zjsvotoo*  m  »i'«   »#?r  totto  rioUw   ,»**£**    Jj»*t 

•>aatfu»   hm  .    ;t*bm1*b  ~tc  **a*ni>s\  X*?»a9$ 

Tili.\i*lc  •voto-d  a»to»  y,n   b?a&i«  *aw  il  oTot*<f  ftoxo#X« 

L**ot«-,  foaajvl«   t*«  il    Joitt   bml'USoa  o«v 

ifatt    »#■  • 'X-    ,»»ad»Tuq  c4  I** 

iupt*      pjc   to  &  J  o.i  baa   tfoorio   aiK  to 

,#fi9I    ,d   cioxa^   ao   f,tw    ,oa«oJtfiJ    «;Jt   icUa*  a   «1   V!  .tjaiaf-I 

ooxoXqae)  d-na^c  o#«*oo    laot  *  ,no»  tto*i8  v.<i  ftodo*o*tqqo  *«•* 

laigaoXotf  rtciftivihrfw*  *  'lo  ~X*a   »4J   to   o&i*fio   half  odr  XooX   .Til  a  \-<f 


to   dsf endant.      "*olfuon   propose!   that  plaintiff  buy  one  of   the  lots, 
to  which  plaintiff  agreed   and  gave  Wolfson  as  earnest  money  his 
oertified   cheok   for  $415  and  his  promissory  note   for   4-160.      ^oif- 
sob  gare  plaintiff  a  reoeipt   for  the   same  whicfa  provided  that    the 
sale  was   subjnct   to   the  approval   of  the  general  manager,   and   if 
not  approved  payment  was   to  he  returned,    but  if  approved,    to  he 
closed  or  deposit   forfeited.      On  the   same  day  a  contract   in 
writing  was   presented  to   plaintiff  who    signed   it.      Xhe   contract 
was  in  dup lcate  and  plaintiff  signed  both  copies;    it  was   then 
unsigned  by   defendant,      as  an  inducement  to  plaint!  If   to   t  uy  the 
lot,  Wolf  son  agreed  that   the  1160  note  which  represented  hie  cosr- 
nission  for  maJtin^  the   sale  jui^ht  be  paid  by  plaintiff  Raking 
two   suits  of   clothes  for  hi*,    and   plaintiff  measured,  ftoifson   for 
these   suits  on   the   s&si*  day. 

Both  copies  if   the  oontraet  were  ?>itine&  by  defendant 
on  March  7,    1$>29,    and  one   copy  was  retained   tn  its   file©  MMl  the 
other  returned  to  Idol    for  delivery  to   plaintiff.      The  oertified 
check  was  deposited  by  defendant  on   the  following  day.     March 
12th  defendant  received  a  lstter  frota  plaintiff  to   the  effect 
that  he  withdrew  his  offer    to  purchase   the  lot  and  de&anded  a 
return  of  his  note  for  £l6G   and  of  hla  certif  led   uheek  for  1415, 
or  the   equivalent   thereof  in  money.     March  13th  Wolf  eon  delivered 
an   executed    copy  of   the   contract   to  plaintiff  but  plaintiff   told 
his  he  had   cancelled   the  contract, 

Wolf eon    testified   that  he   saw  plaintiff  in  his  place 
of   business  on  March  ?th   and    told  feisa  that  the   contract  was  ac- 
cepted  and    that   "everything  would  go   tarough  as  we   agreed  upon." 
Plaintiff  admitted  that  he  had  a  conversation  on   this  dat«,    but 
says   that  Wolfson  only   said   that  he  wanted   "to  be  friendly  with 
as   so   that  I   can  get   some  friends  of  &lne  as  nis   customers,"   so 
he   oould   sell   so&e  lots.      *'elfaon  testified  that   it  saa  on     arch 
ath   that  he  *aa  aseasured  by  plaintiff  for   the   two    suits  of  clothes 
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and  that  plaintiff   then,   said  he  would   call  at   the  office  of  Idol 
to  get  hi»   copy  of  the  contract.     Wolf  ton  further  sayra  that  ho 
want  in  a  day  or  two   thereafter  -  woich  would  be  about  tha  9  th  or 
10th  -  and   found   that   nl&inti  ff  vat  making  no  progress  with  hia 
eults  and  gav«  as  on   explanation   that  he  did  not  have  the  money 
with  whic<>   to   buy  the  material;    that  on   the  12th  he  called  again 
and  was    then   told  by  plaintiff   that  he  did  not   wain    the  lot   for 
the  reason   that  the  aeeesa&ents  were  higher  than  he  could  afford 
to  pay  and  that  his  attorney  had  advised   against  it. 

Defendant   first   argues  that   the  pleadings  end  the 
finding  of  the  court  are  baaed  upon  an  alleged   tort   eoranitted  by 
defendant,  while  the  proof  shows   that  defendant's  liability,   if 
any,   is   contractual.     While,   as  a  general    rule,    m  action  of  the 
fourth  class   is  whatever  the  evidence  laakes  It   and  it  is  only 
necessary  in  the  statement  of  the  claim  to   set  forth  the  nature 
of  the   tort   so  as  to   reasonably  infer*    the  defendant  of  the  nature 
of  the   case  he  will  be   called  upon   to   defend,   f9%   it   IHMMMI   to  be 
coatrarv  to    kood  -tract ioe   to  have   the   state? -ent   of   clalr*  allege 
one  cause  of  action  with  a  judgment  of  the  court   Hafts   the  defend- 
ant is  guilty  as   charged,   when  the  evidence   shows  an  entirely 
different   cause  of  action.     Pitts  v.   ftalj.*   234  **l»   *8Hfr«    iWj 
Walter  Cabinet  Co.   v.  BusaeljL.   25'.;  111.    416.     Here,   the  evidence 
shows  that  the  relation  between  plaintiff  and  defendant  was  that 
of  debtor  and   creditor  and  an  action  in   assumpsit  would  eeaai  to 
have  been  the  proper  for».     Karwlc  v.   aaaaatchetj.   147  111.   App. 
561;   atrauas  v.   Gilbert.   136  ill.  App.    U§,     Daf  and  wit's  brief 
suggests  tha  injustice  of  persiltt-ing  plaintiff  to  declare  in  an 
action  ejg.  delicto,  au;  I    thus  preclude  d<*f  end  ant   froa*   filing  a 
sst-off  for  payments  due  under  the  contract. 

While  we   are  inclined   to  hold   the   Judgraont   erroneous 
in   this  respect,  we  prefer   to  reet  our  decision  upon   the  facta 
preaented  by  the  record. 
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It   is  argued  by  plaintiff  trial   the   contract  was  not 
binding  upon  hitt  until  h«  received  ootioe   that  it  had  'bntti  ac- 
cepted by  defendant  or  approved  bjr   the  general  manager;    that  it 
vat  an  offer   subject  to  revocation  by  hire  until   such  notioa  vae 
received.     #e  do  not  I  ind  any  decided   cases  sup porting  this  con- 
tention.     Ihe  general    Nil   is  that  a  contract  is  binding  when 
signed  by  both  parties  and  we  know  of  no  c&sws  tMriKtUg  tnat   in 
the  absence  oi    any  provision  in  the  contract  notice  MMt  be  &iven 
to   render  it  binding.      In  Brash  v.  ifeatt^eon.   398  ill,    387,    cited 
by  plaintiff,    the  contract   contained  an  tlHPfWHI   provision   that   the 
acceptance  rcuet  be  made  in  -writing  within  d*J  hours,   and  acceptance 
was  made  HLthin   the  tin-e  li^it.      In  Wob.er  V.  BBMBI1&<   ®%%  i3Li* 
App.   321,   cited  by  plaintiff,   it  III  held   that  th -re  never  wan 
any  binding  igfMMlt   either  of  th©  pureimeer  to  buy  or  of  the 
seller  to   sell,   but   that  the  contract  waa   conditional  in  its 
terras. 

defendant  presents  taany  cases  tending  fee   support   the 
proposition   that,  where  one  party  presents  a  contract  for  signa- 
ture to  the  oth^r  which  is  accept  «a  by   the  person  to  whoss  it  is 
tendered,   such  person  is   thereby  bound,   even  thougu  the  other 
party  way  net   sl#n  it.     Whether  or  not   this  is  the  rule  applicable 
in   some  cases,    it   ie  unnecessary  to   discuss.      The  roccrd  before 
us   nho*»e  that  the  plaintiff  executed   the  contract  on  fcarcfe  6th   in 
duplicate  and   on   the  following  day,  harch   7th,   defendant  executed 
it.      It   thereby  became  a  valid,   un conditional    contract  between 
the  parties.      If  we  ehauld  consider  the  provision  in    the  receipt 
that  the   sale  was  subject   to    the  apnroval   of  th*  general  siana^er, 
the   execution  of  the  contract  by  defendant  on  March   7th  operated  as 
such  approval  and  »»de  the  contract  unconditional   and  bin gtag  upon 
both  parties.      Jhe  notioa  of  revocation  was  net  received  until 
fcarch  12th,   which  was  too  late  to  operate  ae  a  revocation. 
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Helios  v.   aartte.    Ml  Ul.    443;    PJJtgm  v»   IjBMKi    517  tXk,    ~63; 

JBJfcjMI  v«    Sr.tere.   306  III.   U 

Rlaintiff  olfiiw*  that  after  he  signed   the  eentr&et 
«  change  was  made  tl   the  tcHMK      The  contract  dm  u?>on  h  pr luted 
form  which  provided  that   the  purch.vi.oer  should  pay  ill  general 
taxes  tftt  an-l  payable  on  and  after  "January  1,   1926;"   this  y»ar 
was  changed  to   "19  30.*     as  the   contract  vm  Siade  In  it  or  eh,   19  W, 
it   is  apparent   that   the  purchaser  would  hardly  pay  the  hack  taxes 
which,  ae  the  record   shews,  had  already  teen  p&id.     Volfeon  teeti- 
fied  that,  he  called  plaintiff's  attention  to  the  year  19 Si  printed 
in  the  contraot  and   told  Mm  toot  he  would  have   this   corrected  oy 
some  one  too  had  authority  to  ft*   so.     J*r.  K&ndloy,   a  trust  officer 
of  £  of  oxidant   and  in  charge  of  this  particular  matter,  testified   that 
ho  struck  out   the  printed  date   *1926"   &nd  w,ote  in  lietj  thereof  Ifci 
year   "10 SO,*  as  the  taxes   for  1926  and  1927  hud  Leon  p*id  and   it 
was  not   fair  to   the  purchaser  to   auk  bias  to  ?*e»usu»  all  the  tax  c 
paid  after  tttuMBtf  :i,  1984. 

the  facto  call   for  the  application  of  teoCrzotall  v,. 

Connor .   331   111.    107,  where  a  similar  alteration  was  e.;ade,   the   court 

holding  this  was  for  the  >;<*n*f it   and   internet  of  the  purchaser  and 

therefore  did  not   change  the  legal   effect  of   tbe  contract  to  his 

injury.      In  *ag«  on  the  Law  of  Contracts,   2nd  od. ,    v*&,    i,    ties. 

179,  page  263,  the  autuor  aays: 

*Tho  addition  of  a  gratuitous  prondse   If  the  act;  op  tor  iOM  not 
render  it   inoperative  as  an  acceptance.9 

Joe  also  barren  Bros.   Co.   v.   &ln&.  96  fciinn.   190.      the   change  was 

to  the  advantage  of  the  plaintiff  and    u     not  saaxe  the  contract 

void. 

tfo  hold  that  thtf  contract  was  h in ding  upon  the  parties 

and  that   the  attempt  oy  plaintiff  to  revoke  It  was  net  of  factual. 


8 


bed   4*i  [«*•?  »*l$   c. 

f  &bi(  ori*  «a« 

,••  t**nix  .vox  .  nmi 

bap.  tew  i  »«w  «.t:j  3a* 

,«jo«'.  :  >.*   ao  «a*^  fll      .x?utaJ 

•I 

.XjiuJoo'tie  j or.-  6a-'-'  .'J   •fcovrx   c  a   eritf    - 


Vb.t>   contract   provi]«?a    that,    ir;    e&»6  of  dofattlt  ©f  thi 

.kg   any  paycionta  or   perform  any  of  its  eovonanta,    all   jmy- 

aianta  made  thereunder   ahould  b«     retained  by  the  ■<.  lasnt   na 

liquid  Cited    d»BU*g<      , 

The  Jud^^ent   i»  reversed.   '  ' 
■and  ju.i;:.f.f;t    that  plaintiff  take  nothing  will   * 
this    oourt. 

■  n    ■  ■  r  c 

ttatehett,   t\   J.  t   and  O'Connor,   J. ,   oo&our« 


■ 
ti&a     tlii    contrast  is   tiuostiei 
upon  both   partlaa  ,  ■    it  wsa  act  fch« 

alteration   314  not  Im  contract  void. 


**9  ml  **klv<ri 

-\£«cj   itu    ,e  icHa^YOs  »i I  'in  X0* 


.     .      Ml     |Jti 


• 


34419 


LOUIS  GQLDB8R0, 

Appell 

V*. 


CiilCAGO  AMGX-ftflMI  0*  j 

GBSDX?  WW,   a  Corporation,    ) 

Appellant.  ) 


.*** 


*** 


exMwmmw 

OJ?  COOK  COUKTY. 

259  IJA.  6 


MR.    JU3TXGI  MeSURiSlY   OKLI1TKHED   281  OPI&XOii   OF  THE  COURT. 

Plai&tlff  brought  suit  to  recover  damages  for  Injuria* 
sustained  as  a  result  «f  a  fall  into   an  elevator  shaft  operated  by 
defendant  and  upon  trial  by  a  Jury  h.isd  a  verdict  of  &3t«X>0.     Prom 
the  Judgment   thereon  defendant  appeals. 

Plaintiff,   together  with  hi*  father,  Abe  Uoldberg, 
and  two  brother*,  Ben  and  Handel,  were  engaged  in   the  trucking 
business.      I'ef  wHant  in   engaged  in  the  storage  and   sale  of  etc  ok  s 
•f  good*  for  the  benefit  of  creditor*  acquired  in  connection  •nth 
the  liquidation  of  insolvent  estate*.     The  building  In  watch   the 
accident  happened   is  69   &a*t  South  TKater   street,    four  etorie* 
high,  wit.-i  a  basement,   about  130  feet  long  and  10  or  33  feet  wide. 
The  third  and  fourth  floor*  were  occupied  by  defendant.     The  ele- 
vator  shaft   in  question  located  next  to   the  east  wall  at   the  rear 
•f  the  building  ran  down   to   a  loading  platform  opening  into  an 
alley.     Prow  the  outer   edge  of  this  platform  to   the  elevator  was 
approximately  10  feet.      There  wa*  a  slight  decline  fror    the  outer 
edge   to    the   elevator.      At    each  floor   the  elevator   shaft  was 
equipped  with  mechanical  wooden  gates  which  were  opened  MM   closed! 
by  an  operator  and  It  was  possible  for  the  operator  to  start   the 
elevator  from  the  first   floor  without  closing  the  gates. 

On   the  afternoon  of  Saturday,   September  26,   1929, 
plaintiff  was   Injured  by  falling  fro-n  the  loading  platform  into 
the  elevator   shaft  as  he  was  engaged  in  loading  certain  good* 
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into   the  elevator  to  be  taker*    to   the  floor*  occupied  by  the  de- 
fendant. 

Plaintiff  was   lawfully  on  defendant  'e  precises  as   an 
Invitee.      A  Mr.  Harry  Bloom  had  bought  eorae  goods  frow  defendant 
but   because  of  some  misunderstanding  or  diss  itiaf action  stooped 
payment  on  hie  check  to  defendant  for  the  goods  purchased  and  »ade 
complaint  to  Br.    Crowley,   defendant's  manager,  who   told  him  that 
if  Bloom  would  return  the  goods  at  his  own   expense,   defendant  would 
accept  them.     Thereupon  Bloom  took  the  k«jm  of  the   stcre  where  he 
had  placed   the  goods  to  defendant's  office  and  left  them  there, 

Benjamin     oldberg  testified   that   on  Friday  afternoon, 
the  day  before   the  accident,    Crowley  gave  hit,  the  keys  left  by 
Bloom  for  the  premises  wh^re  the  goods  were  stored.      The  witness 
told  Crowley   that  he  was  going  to  get  the  goods  the  first  thing  in 
the  morning,   to  which  Crowley  assented.     Handel  Goldberg  testified 
that  on   the  following  morning  he  took  a  truck  load  of  the  goods  to 
defendant's  place  of  business,   arriving  about  ten  o'clock  a.  ra. , 
and  that  Crowley  gave  him  the  use  of  a  flat   truck  Mas   Heft  witness 
took  the  goods  on  the  elevator  to   the   third  floor;    that  the  eleva- 
tor wae  run  by  IShBM  fivans,   but   the  witnesses  refer   to  him  as  "Dad.11 
Mandel  Goldberg  finished  his  work  about  12:15  p.  m. ,   and  his 
brother  Louis,   the  plaintiff  here,  was  to  bring  the  balance  of  the 
stuff. 

Louis  ucldberg  testified  that  he  got  the  keys  of  the 
Bloom  premises  frosv  his  older  brother,  Ben,    and   after  loading  all 
the  goods  not   taken  by  Ben  on  a  motor  truck  he  started  for  defend- 
ant's premises;   that  when  h«  &ot   there  he   saw  his  brotner,  Jkandel , 
pulling  out;    that  plaintiff  had  ft  oolored  boy  with  him,   C serge 
doott,    as  a  helper,   but  when  he  met  Mandel  at  Ike  premises  Scott 
went   away  with  fcandel;    that  plaintiff  went  up  to  the  third  floor 
of  defendant's  promisee  and  reported  to  Crowley  that  he  had  a  lead 
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for  him  from  X'loom's  w,d  was  told  liy  Crowley  to  tak*   the  saall 
truck  called  ft  "dolly*   and  uae   it  in  bringing  up   the  goods;   that 
Crowlsy  told  J^vacs   to  rtn  tha  el  orator   1'qt  plaintiff.      Plaintiff 
did  not  know  how  to    operate   the   elevator.      iSrwia,    about  73  year* 
of  age  at   this  tine,   died   some  two  y«?ars   thereafter   anl  before   the 
trial,      Xhie  email   truck  or   "dolly"   is  about  two   feet  by  one  and 
a  half  feet  wide,   about  three  inches  high  from  the  floor,  on  four 
casters,  without  sides  aid  with  a  rope  attached   to  one   end. 

Plaintiff   testified   that,    ae  he   loaded    the  good*  onto 
the   "dolly*  frois  his   truck  he  would  walk  backward*   towards  the   ele- 
vator  sh^ft  on  account  of   the  incline  in   the  leading  platform  and 
for   the  purpose  of  holding  the  georts  onto   the  "dolly."     fhese  goods 
wars   s&all  pieces  which  would   seep  t©  require  soace  such  ewe  to 
prevent   thtm  fro*  falling  off  the  "dolly.*     As  plaintiff  would  ap- 
proach  the   4&<»vator   shaft  raid  was  three  or  four  foot   fro/,  it,  he 
would   tu  a  to   see  If  l.vane,    the  operator,   MM  there  ani  i»ould  re- 
ceive a  signal    froa  hix   to   cose   ahsaA  and  then  he  would  pull  the 
"dolly"   onto  the   elevator     nd  be   taken  to   defendant's   third   floor. 
Ho  had  mais  12  or  13  trips  in  this  manner  before  the  accident  and 
the  last  load  was  handled  in   the  same  way;   h*  walked  backwards 
towards    the   elevator  with  his  MMMl  and   arras  supporting  the  load 
and  when  he  was  a  dlstsn.es  of  three  or  four  feet  fro*  the  slev&tor 
he  turned  to  see   If  3vaas  was   there  and  saw     vans  at    tae   elevator, 
fiind  Bvans   indicated  he  should    cows  ahead,   whereupon   olalntiff  con- 
tinued backwards,   but  when  he  arrived  at   the   entrance  to    the  ele- 
vator  shaft   the   elevator  hod  In   the  MMMMMB   aaeended   and  plaintiff 
fell   into   the  shaft   together  with   the  goods  on   the   "dolly". 
Plaintiff  received   injuries   to   the  left   foot  and  ankle  joint. 

It   is  argued  tnat  plaintiff  was  guilty  of  contributory 
negligence  both    -*a  a  matter  of  law   and   as   a  matter   of  fact.      Ths 
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question   of   contributory  negligence  was  properly   oubnitted    to    tho 
Jury.      Jrora   the  fact   that   plaintiff   stepped  backwards  into   the 
■haft  when  h*  hnd   eaen    (tot   elevator   in  place  a  few  seconds  before 
and  had  received  the  operator*©  signal   to   ooae  ahead  ami  fro»  the 
faot   that   this  awveaaent  had  boon  p  or  forced  by  plaintiff  so»e  18  or 
IB   timee   I— Itlilnlj  before  wl  th    safety,    it   cannot  be   said   that   all 
reasonable  Binds  ^ould  conclude   that   plaintiff  was  guilty  ef  con- 
tributory  ne^lig^nee,      The  jury  also   could  properly   conclude  that 
under  the  circumstances,    in   the  exercise  of  due  caution,  plaintiff 
had  a  right   to   rely  upon    the   evidence  of  hl»  eyes  and  ears  that 
the   elevator  would  reieain   in  position  until  he  had    entered  it   and 
that  in   thus   doing  he  was  not  guilty  of  contributory  negligence, 

*%•  the  defendant   guilty  of  negligence  as  charged? 
The  jury  evi-Jently  accepted  plaintiff's  version  of    the  accident. 
There  was   sonse  evidence  tending  to   show  that  S'-'ans  *ae  not  operating 
the  elevator   at  the  ti»e   tmM   serge   surmise   that  plaintiff's  helper, 
Scott,  was  operating  it.      There  was   sufficient   evidence  fr ok  which 
the  Jury  could   conclude   that  Scott  v»s  not  on   the  premises  at   the 
ti»e  of  the  accident  and   that  pi  ale  tiff  's   s— tlmsjy  that  Swans, 
defendant's  employee,   operated   it   that  *ft«raoon  was  the   true 
version.      Upon   this   theory  it  is   aelf-evident   that   the  accident 
happened  because  defendant's  employee  negligently   started   the  ele- 
vator upward  before  plaintiff  could   step  into    it  wit a   the   truck. 

Plaintiff   argues   somewhat  at  length   that,   if  the  jury 
accepted  hie  version   as   true,    it    established   a  case  of  wilful   nnd 
wanton  negligence  based  upon  the   assumption   that  Kvans  lured 
plaintiff   to   the   elevator  xn<*.   then   caused   it  to  ascend  so   that 
plaintiff  would   fall    into  the   shaft.      This   is  based   solely  on 
sunrise.      The  Jury  r.ould  believe   that  £.vans,    an   elderly  man,  more 
lfckely  thriu^'h  Inadvertence  or  inattention   caused  the  elevator  to 
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ascend.      Furthermore,  we  do  not   find  any  oases  deciding  that 
where  the  evidence  tends   to  prove  a  cm«  of  vilful  negligence 
which  is  not   alleged   in   the  declaration,    the   defendant   is  not 
therefore  liable  for  simple  negligence.      Defendant  cites  Illinois 
Central  a.   |g    Co.  v.   richer.   202  ill.    »&©,  hut  this  sierely  holds 
that,  where  it   is  essential  to  recovery  to  allege  and  prove  wil- 
ful negligence,   an  Allegation  and  proof  of  staple  naglig*nee  are 
not  sufficient.      In  ftobhlue  v.    Illinois  Power  a  fcldat  lBOs*«    235 
ill.   App,   106,   where  the  declaration   contained  a  count  alleging 
wilful  negligence,    it  was  held  the  proof  did  not   support  this 
count.     Jio    case  has  been   cited  which  supports  defendant's  con- 
tention in   this  respeet.      Furtneruore,   if,   as  defendant  contends, 
a  different   case  was  raade  out  than   alleged  in   the  declaration,    this 
amounts  to   a  variance   and  the  question  of  variance   cannot  be  raised 
for  the  first  time  upon   appeal.     Babooes  v.  Harrsch.    310  Hi.   413, 
and  oany  other  eases. 

At  the  does  of  the  evidence  defendant  filed  an  addi- 
tional plea  to   the  effect   that  both  defendant  and  plaintiff  were 
automatically  subject   to   the  provisions  of  the  Workmen's  Ccwkpisnsa- 
tlon  act.   Mad  that  therefore  plaintiff  could  not  recover  against 
defendant   in  a  common  law  action,     ho   evidence  was  introduced  to 
support  this  plea,   hut  defendant  argues   that,   aa   it  operates  a 
warehouse  it   ccctes  within   the  classification  of  business  declared 
by  the  Workmen's  Compensation   act   to   be   extra-hazardous,      ^hile 
paragraph  4,    section  3  of  the  act  declares  the  operation  of  ware- 
houses or  general  or   terminal   storehouses  extra-hasardouo,    the 
Supreme  court  has  held   that   this  do--s  not  apply  t»4li«Mt«iil Haiti  J  be 
all  warehouses  but  only  to   those  which,    as  a  matter  of  fact,  are 
extrs-hasardous ,    saying  tuat    the  legislature  did  not  mean   to   in- 
clude under  such  section   any  storehouse  or  place  wh«*re  goods  and 
articles  are   stored  when,   in   fact,    there   is  no  Hazardous  oscupa- 
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tion  of  any  employee  wor^imj  therein.     J^a^ia^ujiglv JSSa-JU. -l2.djuj. 
£flS.  .   306   111..    384;    .oreour  |  Co.    v.    Indus,.  JfagAi    87f*   ill.    32«. 
Defendant  *a  warehouse  rr-orn   extend*   the  entire  length  ©f  the 
building  and   in  lined  *ith   shelving  on   either    aid*  and  haa   an 
office   in  the  rear.      There  la  no  dangerous  machinery  or  equipment 
for  the  conduct  of  its  "business.      The  pretsieea  a«et&  to  have  Dean 
used  rsore  as   *  sal*$roosa  than   aa  a  storage  warehoua«». 

Defendant's  ploa  further  ■&i«g*a1   that  defendant  waa 
within   the  previsions  of  the  Compensation   act  by  reason  ©1*  paragraph 
8  of  aectlon   3.     f»  are  not  told  by  defendant  'a   first  brief  in 
duet  what  reject  thi*   section  of  the  aot   is  applicable,      laragraph 
S  of  this  section  refers  to  any  eater -sriae  in  wfei#ls   there  are  ?«unl- 
einal  ©rdinanoea  regulating  the  wajntlfafflji  or  appllaneea,   but  no 
ordinance  was   introduced  on  the  trial  and  none  is  U    the  record 
before  ue.     ^e  do  not  understand  how  *?e  ©an  take  judicial  notice 
of  an  ordinance  ^hieh,    ao  Tat  aa   the  record   shows,  wan  not  brought 
to  the  attention  of  the  trial    court. 

However,   the  beat   answer  to  the  *atggmm%  that  defend- 
ant and  plaintiff  p,re  under  the  '*ork«sen*o  flnnmaiidiilliim  act   is  the 
evidence  of     plaintiff  that  he  waa  not  an    employee  of  «,   aolJberg 
Hal   IflU,  but   that  he  waa   a  partner.     He  teatified  that  he  received 
no  weekly  wage,   bat  drew  by  check  whatever  he  needed  and  whatever 
»oney  any  partner  drew  wan   chargf?d  against  hiwu     Defendant  arguee 
that  plaintiff  could  not  have  been  a  partner  because  there  waa  no 
accounting,   but   the  jury  waa  justified  from  plaintiff 'a  uncon- 
tradicted  evidenca   that   *we   all   had   charge  of  the  sioney  of  the 
frueineee  ao  far  aa  eianey  is   concerned  -  just  »y  Dad,  my  older 
brother  and  myself,"   in  fctilt fting  that  plaintiff  waa  a  partner  in 
the   eone«rn  and  therefore  did  not   coiae  under  the  previsions  of 
the  Ccnipennatian  act. 
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The   ccurt   rul»d  properly  In    sustaining  plaintiff's 
objection  to  th«  offer  if  proef  of  the  prior  habits  of  :£irans,  do* 
fondant's   Aerator   operator.      KYidenoe  of  habit*   ar*  a«ir..i»3ible 
«nder  certain   cireuristaiices,   where  there  are  no   eye  ritnoee^e  to 
th«  accident.      That   i«  not  thin   oase. 

Cossplilnt   is  reads   that  the  oourt   improperly  modified 
instructions  nuaber*   5  and  IS  given  at  defendant's   r«nu*st.     w« 
havo  examined  these  instruction?   and  MN  of   the  opinion   that  th*ss 
«rltioisn.»  are  -without  merit. 

I   on   the  facte  we   cannot    say  that   the  jury  «ras  not 
Justified  in  reaching  the  conclusion  that  plaintiff  had  suffi- 
ciently proven  the  allegations  of  hie  declaration,    and  as  there 
were  no   procedure]    errors  upon   the  trial   the  dudgattnt  must  be 
affirmed. 

tfiwimmt 

Hatohett,   ?.    f,.    and  O'Connor,   J,,   concur. 
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)     APPEAL  FROM  CIRCUIT  COURT 
)        OF  COOK  CCUaTY. 


'   259I.A.  649*~ 

m.  nmrm  mosurely  belxvkhkd  Ml  opivxojk  of  the  court. 

Vhia  Is  an  appeal  by  eoiuplainofcnte  fro*  an  order  which 
auatained  defendant '«  daaurrer  to  their  i'eurth  amended  bill  of 
eossplaint  and   dismissed  the  bill   for  want   of  equity. 

Cwaplainants   in  their  brief  filed  in   this  court  have 
ao   completely  ignored   the  requires ant a  of  our  Rule  19   aa  to  justify 
ua  in  striking  the  same,     M©wev<ar,  to  avoid  delay  and  expense  to 
coaplainante,  we  have  oonaidered  the  aatter  upon  the  briefs 
presented. 

ITie  bill  of  corcplaint  is  an  attempt  to   state  a  ease 
which  would  warrant  a  decree  for   an  accounting  and  makes  aa  a 
part  thereof  ft  trust  agreement   executed  October  10,   1923,   be- 
tween Ouetav  Tatter,   party  ©f  the  first  part,  Henry  W,   Pfaff , 
party  of  the  aecond  part,   and  Basil  Maxant,   party  of  th©  third 
part,    in  which  the  firat  and  aecond  partiea  agreed  to   sell   to   the 
third  party  an  undivided  one-third  of  their   interest   in  certain 
real   estate  in  Cook   county.        This  agreement  is  rather  lengthy 
but  purporta  to  provide   lor  the  iBana*;«»e5ent  of  the  property  and 
the  disposition  of  certain  bonds,    oecuritiea  and  moneys.     The 
bill   attempt  a  to   charge  ths  defendant  iaxant  with  aiaappropriation 
or  improper  dlapoaltion  ©f  certain  moneya,   bonde  and  securities, 
contrary  to  the  truat  agreement. 

Two  grounda  of  demurrer  were  presented   and  are  argued 
by   the  defendant.      The   firat   is  that  the  bill   ie  uncertain,    con- 
fuaed  and  obacure,   and   therefore  demurrable.     Fulor  v.  Doubet. 
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164  111.   App.   433.     We   *r«   inclined  to  nold  the  point  *ell   taken, 
ae  appears  in  the  following  particulars: 

After  setting  forth  that  under  the  truet  agreement 
the  defendant  should  sell  $52,000  worth  of  bonds,   the  hill,  without 
alleging  that  he   ever  had  or   sold   said  bonds,   charges   that   "he 
did  appropriate  the  proceeds  therefrom  to  hie  own  personal  uee  end 
benefit  so  far  as  your  petitioners  herein  are  advised  or  able  to 
ascertain  without  the  aid  of  this  Honorable   court. * 

train  the  trust   agreement   it  appears  that  $42,U>0 
worth  of  these  bonds  were  held  by  the  Suburban  Trust  i  Savings 
Bank  as  collateral  security  for  a  note  of  Guetav  latter  and  Kenry 
W.  Pfaff ,   and  there  is  no  allegation  that   said  note  was  ewer  paid 
or  said  collateral  ewer  delivered  to  or  received  by  defendant. 
The   trust  agreement   further  provided   that   said  bonds  should  be 
deposited  in   the  kaxant-fatter  Building  Account  *hen  the  indebted- 
ness for  which  they  were  bolng  then  held  had  been  paid,   and  held 
by  defendant  as  trustee  when  the  obligations  for  which  they  were 
pledged  had  been  satisfied ,  but  there  la  no  allegation  that  these 
Obligations  were  satisfied. 

The  bill   further  alleges  that   defendant   did  not  de- 
posit  aoae  115,000  in  cash  in  the  Foreman  Bros.  Baling  Company 
into  the  k*axant- Tatter  Building  Account,   but  that  "he  has  appropri- 
ated eaid   sum  to  his  own  personal  use  and  benefit  so  far  as  your 
petitioners  are  advised  or  able  to  ascertain.*     The  bill  does  not 
allege  that  defendant  ever  received   said  jaoney  or  could  have  drawn 
it   froB.  the  deposit  with  the  PMNMM  Bros,  Banking  Company  so  as 
to  transfer  the  same  into  the  fcaxsnt* Tatter  Building  Account. 

The  bill  attempts   to   charge  that  defendant  did  not 
deposit  the  sua.  of|2,CC0  into   the  iaxant-Tatter  Building  Account 
but  appropriated  it  to  hie  own  personal  use  "so  far  as  your 
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petitioners  axe  aisle  te  ascertain.*     The  bill  does  .no*  allege  who 
held  said  deposit  or  that  it  was  ever  received  by  defendant . 

There   le  alec   a  similar   allegation  with  reference   to 
a  eus  of  $6992,   which  charges  that  defendant,   UJ  not  deposit  the 
ea»e  into  the  Eaxant-Tatter  Building  /iccount,    "but  ha*  appropriated 
eaid  moneys  to  his  own  personal   use   and  benefit  00  fax  ae  your 
petitioners  are  able  to  ascertain  or  know.*     There  is  no  allegation 
that  defendant  had  this  sioney  in  his  possession. 

it  will  be  noted  that  there  are  no  direct   charges  of 
aisappropriation,  neither  directly  nor  upon  information  or  bslief. 
They  are  whoily  negative  in   character,   to  the  effect  that  complain- 
ants do  not  know  whether  »laappropriRtion»  have  occurred. 

There  is  also  a  charge  t»-;.at  defendant   did  not  si&ke  a 
quarterly  distribution  of  a  surplus,   as  provided   for  in  the  trust 
agreement,   but  the  bill  doe©  not  allege  that  there  ever  was  any 
surplus. 

In  this  and  other  part icul are  the  bill  was  properly 
held  demurrable  as  uncertain  and  obscure. 

Another  ground  presented  by  the  demurrer   and  argued 
by  defendant   is  that  Gustav  Tatter  is  not   qualified   to   file  this 
bill  for  the  reason,    as   aho*rn  on  the  face  of  the  bill   itself,   that 
he  was  adjudged  a  bauJcrupt   in  the  united  States  District  Court    for 
the  Aorthem  District  of  Illinois,  on  or  about  May  l,  19S9;   that 
he  was  a  voluntary  bankrupt;    that  Harold  Q.  fechey  was  appointed 
trustee  in  bankruptcy  and  was  still  acting  as  such  trustee  T*hen 
the   fourth  amended  bill  was   filed. 

It  has  been  held  in  a  number  of  Gases  that,   where  a 
bill   shows  upon   Its  face  a  want  of  capacity  on  the  part  of  a 
complainant  to  file   the  bill,   the  proper  method  of  tricing  advantage 
of   this  defect  is  by  demurrer.     Jranklln  Union  v.  Pepsle.   220  111. 
S85;    City  of  Chicago  v.    Cameron.    22  111.    App.   91. 

In   Scheldt  v.    Goldsmith.    103  111.   app.    623,    tnis 
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csurt   said  of  a  bankrupt  plain  till'   that   "being  jJbflUUJtfK  Ms-lMMfa 
appellee  could  not   c©i«a<*nee  or  prosecute  his   suit  against   appell- 
ant,   and  had   such  fact  bean  mads  known  to   the   court   the   suit 
would  hare  been  dismissed.  ■      In  Johnson  v.   i>pllicr.   222  It.    S.    S3a, 
it  was  held  that,   while  there  may  be  aoeie  conflict   in   the  decisions 
as  to  whether  a  bankrupt  may  begin   a  suit   in   the  time  which  in  ter- 
renes between  the   filing  of  the  petition  of  the  bankrupt   and  the 
election  of  the   trustee,   upon  the  appointment   «*nd   qualification  of 
the  trustee  such  trustee  becomes  vested  by  operation  of  the  law 
with  the  title  of  bankrupt.     This  was  followed  in  DaneUer.   etc. 

nau  <&•  v<  ^fe» 276  u* 3*  542' 

Complainants*  brief  &o»s  not  present,  any  oases  hold* 

ing  to  the  contrary,  but  argues  upon  general  principles  for  the 

right  of  a  bankrupt  to  proceed  to  recover  property  which  was  net 

in  his  possession  at  th«s  tii'.e  he  was  adjudicated  a  bankrupt  rmd 

therefore,  it  is  claimed,  not  vested  in  the  trustee.  Is  cannot 

agree  with  this  arguaient.   Under  the  United  States  bankruptcy  act 

the  trustee  is  vested  by  operation  of  law  with  the  title  of  the 

bankrupt  to  all  "property  which,  prior  to  the  filing  of  the  peti- 

any 
tion,  he  could  bj/sieans  have  transferred  or  which  might  have  been 

levied  upon  and  sold  under  judicial  process  against  him. M  Mason's 

U,  S.  Code,  annotated,  vol.  X,  page  §77,  para.  110a.   It  is  el  ear 

that  the  interest  in  the  funds  or  properties,  which  Uustav  tatter 

seeks  to  recover  in  the  instant  bill,  could  have  been  transferred 

to  another  or  night  have  been  levied  upon. 

If  coKplainant  Uustav  tatter  could  maintain  this  bill 

in  hie  own  name  and  should  succeed  in  recovering  funds  or  property 

by  reason  of  an  agreement  which  antedates  nio  bankruptcy  Mis'  the 

appointment  of  a  trustee,  would  there  be  any  sound  reason  to  permit 

Tatter  to  retain  the  amount  recovered  go  kfeo  exclusion  o*  the 
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trustee?     fflmt-sYer   internet  or  right  he  had  to  recto  ver  from  the 
defendant  was   the   ri^at  of  the  trustee  to   recover  for  the 
benefit  of  the   estat*  and   its  creditors. 

J?or  the  r»»aeons   indicated   we  are  of  the  opinion  that 
the  deeurrer  was  properly  sustained   and   the  order  diecisBing  the 
fourth  attended  bill  Yqt  want  of  equity  is  affirmed. 

tvsxmam, 

katohett,  i'.   J. ,   and  O'Connor,   J.,   concur. 
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Plaintiff  in  Srror. 


KB.    JU3TICR  Q'COJWQB  MLXVKRID  1»X  OMJUOU  OF  THH   COURT, 
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By  this  writ  oi'  error  James  ;l.   Hooper  seeks  to  myoma 
a  deoree  of  the  Circuit   court  of  Cook  county  by  -shiua   1  sale  of 
certain  real   estate  to   him   by  the  bailiff  of  the  Municipal   court 
was  held   to  be  null   and  void. 

The  record   discloses   that  J?ebru-ary  K6,   l§i§«   ■  judg- 
stent  was   entered  by  the  feunieipal   court,   of  Chicago  in  favor  oi'   the 
Mags  Coal  Co.,    and   against    complainants  in   the   sac*  of  $221.82. 
afterwards  an  execution  was  issued  on   this  ju  decent   and   the  prop- 
erty,  consisting  of  a  two- fiat  building  in  Chicago,   owned  by  oo»- 
plainants,  was   sold   to  James  ;'..   Hooper   for   $269,  being  the   full 
amount  mentioned   in    the  execution.  he  premises  consisted  of  a 

two* flat  building,    one  being  occupied  by  the  complainants  as  and 
far   their  homestead*      The  property  was  worth   soae  $13,000  and  com- 
plainants alleged  that   there  was  an  equity  of  $B,v<  .  ,      The  homestead 
was  not  set  off  at   the  tits*  of   the   sale  under    the  execution,      -op 
time  after  the   sale  one  of  the  complainants   claimed   to  have   entered 
into   an  oral   agreement  with   the  defendant,    James  h.    ilyp.p&r,  whereby 
the   time  within  Wiiieh   the  premises  might   be  redeemed   from   the  sale 
was   extended,    for  which   complainants  were   to  pay  #100   in  station 
to    the  amount  Hooper  paid   for    the  pr*miai*e   at    the   mile.      Afterwards 
complainants  made   payments   from   time   to    lime  aggregating  $370. 

Hooper's  position  was  that  the  agraers^r.t   e«?twe«n  the 
parties  was    that  he  was   to   be  paid  #300  by   the  oomp    alnants   for 
which  he  was   to  *ive  a  quit   claim  deed   to   the  premises  in  question. 
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The  case  wee    tried  belor?  the  chancellor  wno   found 
the  facte   substantially  as   contended   for  by  the  complainants. 
The   aale  In   the  execution  wan  held   to  be  null  and  void. 

The  defendant,   Hooper,    contend*   that    the  decree   is 
wrong  and   should  be  reversed  because  the   special   prayer  contained 
in    the  bill   of   comprint   was   that   eorapl^in m%9  h*  *;iven   the  rifht 
to   redee«  the  premises  froe>  the   sale,   while  the  r*li*f  granted  waa 
that   the  sale  was  void.      In  addition   to    the  special   pruyer  for  re- 
lief there  *aa  a  prayer   for  general  relief.     We  have  held   that 
where  the  allegations  of  the  bill  and   the  proof   entitle  ttfca.  ooa- 
plaln&nts  to   relief,    it  »ay  be  granted  under  the-  prayer   lor  general 
relief  even  though   contrary   to    the   special  prayer.      People  v»   aisen- 
bar*.    202  111.   App.   63;   Casstsvffia  y ,   Cassteyens f   227  111.    »47. 

A  furtner  point   is  eade   that   th«   aale  was  not  void 
btoauae  the  homestead  waa  not   e#t  off  M   the   statute  requires, 
th*  argument   i»    that   the  evidence  shews   that   fee   eoep.lainfl.nts  had 
abandoned  the  premises  as  a  homestead.      Th#   evidence  is  N   the   ef- 
fect  that   the  sale  was  s-ade   July  28,   1926;    that  at   that   tirae  the 
complainant*  were  oecupying  one  of  the  flats  as  a  noa^tead  and 
that  they  did  not  wove  out  of  the  flat  until  Sepieaaber,   1927. 
Where  premises  are  occupied  by  homestead   and   the  sheriff  has  at- 
tempted  to  sell   the  property  without   setting,  off  the  homestead, 
the   abandonment   of   the  premises   after   the    sale  will   r.©t   operate   to 
render  the   sale  valid.      Wiping  v.    Chance.    54   111.    178.      !■   the 
instant   oase   the   coespl  An ■»  ts  being   at    ihe  tifce  of  the   sale  in 
occupancy  of  part  of   the  premises,    sttf   a  homestead  not  having  been 
set  off  as   the   statute  requires,    the  attempted   sale  was  void  and 
the  faet   that   eoae   tine  after   the  attempted   sale  the  part   of  the 
premises  which  were  occupied  were  vacated,   di-t  not  affect   ths  in- 
validity of  ths  attempted   sale. 

Counsel   for   coisplainants   eonteiKi    th**t   this  *rit   of 
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•rror  was  prosecuted  for   delay  and   therefore   toss   court   should 
assess  damages  against    the  defen-tsnt,  Hooper,   in  aooordanue  with 
the  provisions  of  section   23,   chapter  33  of  the  nevised  Statutes. 
Two  cases  are  cited  in  support  ©1    this,   bat   in     each  of  these  eases 
a  Money  judgment  was   entered.      In   th«  instant   ease   there  wae  no 
aoney  Judgment   entered   against   the  defendants  exempt   for  costs. 
Section  23  provides  that   in  oase  a  fMjPMttt  or  decree  is  affir   ed 
la  whole  or   in  part,   the  party  prosecuting  the  writ  of  error  or 
appeal   shall  pay   to   MM  opposite  party   "a  Mi  not   exceeding   ten 
p9T   centum  on   the  amount   of   the  JalfMMt  or  decree  so  attempted  to 
be  reversed,   at   the  discretion  of  the  Gourt  ■*•   Provided,    the  su- 
preme court   shall  be  of  the  opinion   that   such  appeal    ?r  writ  of 
error  was  prosecuted  for  delay." 

Vrot&  a  reading  of  the   statute   it  is  plain   that   it 
does  not  apply  to  such  a  cass  as  the  one  before  us. 

The  decree  of  the  Uircuit   court  of  Uook   canty  is 
affirmed. 

aatehett,   P.    J.,   and  aetfwrely,   J. ,    concur. 
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THE   PEOiTLS  QYTU<j&A-m  Of 
tILXSDZ!  , 

defend.* at   in  I  rror# 


V. 


SAMUEL  J.    AKDMJtAM, 

Plaintiff  in  Krror. 


ME,   JU  TICK  0*  CONOR  HUTIMKB  Ifll  OPIHI03?  0?  tlS   COUUT. 

By  this  writ  of  error*   the  defendant*  Samuel  J.     ndalman, 
seeks  to  reverse  an  order  of  the     uperior  Court  of  Cock     ounty# 
adjudging  him  guilty  of  contempt  of  court  and   imposing  a  eentenoe 
thnt  he  be  confined  12&  hours  in  the  county  jail* 

The  record  discloses   tbri  framuel  J.     ndalman  is  an 
attorney  at  law,  practicing  in  Cook  county,  Illinois*  and   that  he 
represented   Violet  Kealy  in  km  divorce  proceeding  in  the     uperior 
court  of  Cook  county,   against   Michael  J*   Henly,  decree  for 

civoree  ns»  entered    in  favor  of  Violet  Henly  and  she  was  awarded 
certain  alimony.       fter*srds,   the  alimony  not  having  been  paid* 
proceedings  <»ere  had    in  the  divorce   suit  whereby  Michael  J.  Hef  ly 
was  found   to  be  in  contempt  of  court  and   it  was  adjudged   th-t  he 
be  confined    in   the   county  jail  for  failure  to  pay  the  alimony. 
That  order   was  entered   by  Judge     illlams  of   the     uperior  CAirt. 
A  short  time  thereafter,  Michael  J.  Healy  filed  a  petition  for  a 
writ  of  habeas  corpus  praying  that  he  be  discharged   from  the  custody 
of  the  sheriff  on   the  ground   th  t   the  order  committing  him  to  the 
county  jail  for  nonpayment  of  alimony  was  void.     The  defendant 
was   the  sheriff  of    -oak  county,   who  had  Healy  in  custody.       hen 
that  matter   came   on  for  hearing  before   Judge  McKinley,     ndalman 
was  notified  for   the  reason  th-. t  he  represented  Mrs*  Healy  and 
a  hearing  was  had*   at   the     conclusion  of  which  juugment  was  entered 
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discharging  Mealy*        one   two  weeks  thereafter,  January  21,  1930, 
ndalnan  prepared   and    served  a  notice  on  i  obert  E.   Cantwell#  Jr., 

and  Ha  old     ullivan,  who  were   the      ttorneys  for  Michael  J.  Healy 

in   the  habeas  corwi  proceed  tag*       The  nob  lee   stated  that     ndalnan 
would   appenr   before  Judge  McKinley  on  the  next  day,  January  22, 
and'preaent  a  petition  on  behalf  of  Violet  Healy»  for  leave  to 

intervene"   in   the  habeas  corpus  action  und    th*.t  he  would  move  the 
court  th»t  the  order  releasing  Hc**ly  from  the   custody  of  the  sheriff 
b«  expunged   fron  the   record   in  accordance  with  the  prayer  of  the 
pot  it  ion*       ndalnan  appeared  before  Judge  Mckinley  on   the   22nd  and 
presented   the  natter  but   the  court  refused  to  entertain   the  notion 
tvtiag    -h  ■  i;   unle?;---    he    MM    MMM1   MM   MMMMVitiii    Ml    NM   Mtff  t    Unit 

ndilnan's  client  had  &  right  to  intervene #  the  petition  could  not 
be  filed  and   the  notion  would  not  be  entertained*       fterwards,  on 
the  sane  day,  another  notice  Ma  eerved.  by  Andalman  on  the  sane 
attorneys  notifying  then  that  on  the  following  day,  January  23rd » 
ho  would  appear  before  Judge  MciCinley  *and  present  a  written  notion 
and   sworn  petition  on  behalf  of  Violet  Mealy,  copies  of  which  have 
heretofore  been  served  upon  you,  and  shall  ask  for  orders  in  accord- 
ance with  said  written  notion  and  petition,1*       a   the  next  norning 
the  parties  appeared  before  Judge  tecKinley  in  open  owurt  and  -.ndalnan 
pre  rented   the  notion*       The  court  again  askrc    if  counsel  had  found 
any  authorities   that  would   variant   the   intervention  by  Mrs*  Mealy 
in  the  habeas  corpus  action*       The  court  Mid  he  would  continue  the 
natter  until  the  following   Saturday  which  MM  the  25th  or  two  days 
Inter,  but  refused  to  enter  an  order  continuing  the  natter  and 
directed     ndalnan  not  to  file  the  papers  and    the  ninute  clerk  not  to 
receive   then*     Thereupon,     ndalnan  left  the  court  roon  on  the  8th 
floor  of   the  County  building  and  went  to  the  clerk's  office  on   the  4th 
floor  and   filed   the  papers*       hen  the  natter   cane  up  Saturday  morning* 
January  25th,   the  natter  was  again  presented  by     ndalnan  who  stated 
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to  the  court  that  he  hud  filed   the  papers  on  the  23rd  90  that  there 
would  be  a  record  of  them*     The  court   thereupon  entered   an  order 
that   I  nd&lman  show  cause   -hy  he   should  not  be  adjudged   in  contempt 
of  court  for  filing  the  papers  contrary  to  the  court's  direction* 
Afterwards*  when  the  matter  cone  on.   the  respondent* 
ndalaan*  prepared   a  written  answer  which  the  court  refused   to  con- 
sider* holding   th«t   the  contempt  was   a  nireet  conteapt  and    therefore 
the  m newer  was    improper.     ?he  matter  was  heard   and    the  order  adjudging 
ndalman  to  be  In  conteapt  w&a  entered    &«  above  stated* 

The   respondent   contends  that  he  had   a  right  to  file  the 
petition  on  behalf  of  Violet  Ke&ly  in  the  habeas   corpus  proceeding 
becautte  she  w^s  not  an  interloper   is  that  proceeding,  being  a  party 
of  interest  although  she  w-,s  not  technically  a  party  of  record,     e 
think  it  unnecetsa-fry  to  pass  upon   this  contention  because   it  is  obvious 
th/.t   t  i«  respondent  was  of   the  opinion  Hall  he  had  no  right  to 
intervene  without  leave  of   court*   bee; use   on  the  2H  and   HI  of  January 
he  appeare.    before   the   ccurt  and  presentee    the  petition  of  Mrs.   Healy 
asking  for  leave  to  intervene*  Obviously*   the  petition     oule  have  to 
be  filed   if  she  were  allowed   to  intervene.     On  the  23nd  and  t9f4  the 
eourt  was  of  the  opinion  that  lire*  Healy  had  not  the   right  to  intervene 
not  being  ■  party  to  the  habeas  corpus  proceeding  but   stated   taat  If 
the  r- later,  who  was  counsel  for  are.   Healy,  would  pro  cue*    any 
authorities  showing  the  court  th»t  his  impression  of  the  law  was 
>;?oorrect,   the  court  vould  entertain  the  motion  to   intervene,   that 
unless   such  authorities  were  produced,  he  would  not   entertain   the 
notion.       nd   on  the  23rd,  he   told   the  parties   to  cbae  back  on      \turday 
morning,  which  was  but  two  days  later,  and   th*t  in  the  meantime 
the  papers  should  not  be  filed* 

*e   think  this  was  reasonable  under  the  circumstances  and 
that  the   conduct  of   the  relator   la  deliberately  filing   the  papers  on 
the  <3rd#  after  he  left   the  court  room*  w&s  wholly  un^rrantec   and  a 
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contempt  of  court*       the  matters  having  occurred  la   the  presence 
of   the  court,   it  w«s  not  mimi|  th  t  any  preliminary  affidavit* 
process   or   Interrogatory  he  filed*     People  v»   Cochrane ,   307  111.   126. 
And   If  it  he  conceded  a*  it  is  argued  hy  the   relator*  that   the 
contempt,   if  any,  was   in  the  filing  of   the  papers  on  the  4th  fioojr, 
which  was  not  in  the  presence  of  the  court*  yet  we  think  this  would 
he  a  direct  contempt  because   the  office  of  the   clerk  of  court  is  hut 
a  part  of   the  court*     People  v.  Cochrane*  aupra*     Holding*   as  wo  do* 
thet  the   contempt  wns  a  direct  contempt,  the  respondent  could  not  ho 
purged  hy  the  f lliag  of  his  answer* 

It  is  further  contended   th  t   the  court   should  have   expunged 
the  order  discharging  Healy  from  th<?  custody  at  the  sh  riff   in  the 
habeas   corpus  action  because  Judge  MeKlnley  had  no  jurisdiction  to 
roTiow  the  ord#r  which  was  entered  hy  Judge     iliiama,  and   tfcmi   sec, 
36,  of    the  Habeas  Corpus     et,  under  which  the  habeas   corpus,  proceec  ing 
wss  brought,   Is  unconstitutional  and  void.       e  think  neither  of  these 
questions  Is  before  us*     The  constitutionality  of  sec*  36  is  waived 
by  the  relator  hy  bringing  the  c  se  to  this  court*     The  question 
before  us  Is  not  whether  Judge  HcKlnloy  had  jurisdiction  in  the  habeas 
corpus  proceeding  but  whether   there  was  committed  a  contempt  of  court 
by  the  relator* 

The  relator  further  contends   that  the  sentence  of  ISO  hours 
in  jail  violates  the  constitutional  provision  agclaet   cruel  and   in- 
numan  punishment*       e  think  there  is  merit  in  this  content  ion «     On 
the  he  ring  of  the  contempt  matter,  the   court*  in  e  x» mi nine  the 
petition  presented  by   the   relator  in  behalf  of  Violet  Healy  said* 
'You  have  stated   in  here  it  is  rold*  and   I  am  rolng  to  ask  you  to 
show  it*     I  am  going  to  attempt  in  some  way  to  eliminate  the  pr  ctics 
thst  his  grown  up  of  incorporating  things  that  the  lnw  does  not  sus- 
tain in  petitions*  and  if  you  will  read  the  law  there   is  any  amount 

of  law  on  contempt  that  the  inoorpor;  tion  in  a  petition  of  facts 
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which  cannot  be   supported    is   contempt."       nd   in  the  order  adjudging 
the  rel   tor   to  he   in  contempt*   the   oourt  finds  that   th*    relator 
dictated   the  petition  of  Violet  Mealy  end  th  t   It  contained   the 
following  paragraph*     "Your  petitioner  further  respect fully  represents 
unto  the  court  that   the  entire  proceedings  for  habeas;   corpus  herein 
ess  void  and  of  no  effect  and  this  Honorable  Court  had  no  jurisdiction 
in  the  said   cause  and  th  t  this  Honorable  Court  had  no  jurisdiction  to 
enter  an  order  releasing  the  said  Michael  J«  Mealy  from  the  custody  of 
the     her iff  of  said  Cook  County,   Illinois* H 

In  the  brief  filed  on  behalf  of  The  People   in  the  proceed- 
ing before  ua  it  is  said.     "Plaintiff  in  error   my$  again  under  head 
C  that  none  of  the  language  in  his  motion  or  petition  mm  objection* 
able*      Is   is  not  contended    th*t  it  was  objectionable*     The  contention 
of  The  People  is  that  the  defendant  I ought  to  file  a  paper  which  he 
had  no  right   to  file)   th  t  the  court  denied   him  on  two  occasions  at 
least  the   right   to  file   it  and   that  after  bein^;  denied    the  right  to 
file  the  paper  plaintiff   in  *mx  went  from  the  court  room  directly 
to  the  clerk's  office  and  file*'   the  very  papers  that  the  court  in 
the  court  room  had   refused   to  let  him  file  and  had   ordered   him  not 
to  file## 

9e  think  the  admission  by  counsel  for  the  People  that 
the  paragraph  quoted  front  the  petition  was  not  objectionable  is 
warranted*  consideration  of   the  paragraph  discloses   ttet   it 

merely  alleged   that   che   court  had  no  jurisdiction  of  the  .habeas 
corpus  swatter  ana    the  order  discharging   it  was   therefore  void*  This 
is  a  mere  legal  conclusion  and   we  think  in  no  way  contemptuous* 
although  it  might   in  law  be  entirely  without  merit.        ince   it  is 
obvious  that   the  eourtt   in  considering  the  extent  of  the  punish»ent§ 
took  this  paragraph  of  the  petition  into  consider,  tion,  M  think  the 
punishment  inflicted  w^s  more   than  the  offense  wrrrant^d   or  than  the 
court  would  have  ordered   had   this  paragraph  not   entered   into  the 
matter* 
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III  i'lrlen  v.   International  L-  diet1   Garment     prkero' 
Union*  214  111*     pp.  46,  where  one  was  found  guilty  of   contempt 
•f  court   in  violating  an  injunction  and   was  committed   to  jail  for 
a  tern  of  75  days*  this  court  held   the  punishment  excessive  and 
reversed   the  ord^r  of  commitment   for   that  reason*     The  case  went 
to  the   Supreme   Court  and   is  entitled    a  ah,  Co*  y.  Garment     orders' 
Union <  290  111*  3ol,  where   the  judgment   of   this  court  was  reversed 
and   the   cnu&e  remanded   to    to.  is  couri  because   there   was  no  finding 
of  fact  made*     The  court  there   s^id,   (306)*      "The  reason  fa*,    the 
reversal  of   the  judgment   of   the  lower  oourt»  as  stated   in   the  opinion* 
is   tint  punishment  by   impri®  nment   should  not    i-ve  been  imposed. 
Reversing  for    t.h  t   supposed   error  would  require   the  modification  of 
the   penalty   i«poaed   or   reiaandment  to  the  circuit   cou,t* 

•   *  •  *  Unless  the  expression  in  the  appellate  Court's 
opinion  that  it  did  not  think  punishment  by  imprisonment   should 
have  been  inflicted   indicates  th  t   mmt  court  found  the  judgment 
to  be  aa  abuse  of  the  lower  court*®  discretion*   it  cannot  be  said 
th^t  the  reversal  resulted   from  the  Appellate  Court  determining  the* 
the  punishment  was  excessive  and  unlawful*     In  any  event*  the 
ppellate  Court  should •   if  it  concluded   It  had  the  power  to  do  so* 
have  modified   the  punishment  or  r  emended   the  c&ee  to  the  lower  court** 

te  think  the  imposition  of  a  fine  would  subserve  the 
ends  of  Justice,  but  we  are  of  the  opinion  that  we  have  no  power 
to  modify  the  order*      in  these  circumstances »   the  order  of  the 
tuperlor  Court  of  Cook  County  will  be  reversed  and   the  matter  re- 
manded  to  th't  court* 

v         mm  xmmt.  i . 

ho  urely,  J»»  concurs* 

Matchett.  ?.  J.»  dissenting*      I   think  the  order  should  be  reversed 
without   reminding* 
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la  the  matter  of  the?  estate  of 
MISSIS   B&BOff   sometimes  known 
as  Minna     chmidt,   and  sometimes 
known  as      ilhelmina     chmidt* 
deceased » 
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<  Ilhelmina  Grosa*  a  beneficiary  under  the  last  will  and 
testament  of  iinnie     chmidt*  deceased*  filed  an  objection  to  the 
fin  1  account  of  the   executor*       The  final  account   showed  payment 
by  the  executor  of  f25»ooo  mentioned   in  the  will*   to  the  trustee 
named  in  the  will*     The  objection  was   that   the  Kl»<Wj  should  bear 
interest  from     pril  9,  1925*   the  date  of   the  derth  of  Kinnie     chmidt, 
to  December  19 *  1927*    the  date  when  the  payment  wan  made   to  the 
trustee*     The   objection  was  sustained   and    the  executor  appeals* 

The  facts  are  stipulateo   and    the  controlling  question  is 
the  meaning  of  a  part  of  paragraph  six  of  the  will*     By  that  paragraph* 
the   testatrix  directed  her  executor  to  pay  the   rum  of  $.5*000   in 
oash  or   securities  to  the  trustee*     The   trustee  mt  directed   to  in- 
vest and   reinvent  th<t      <:s ,      >  and   the  will  then  continued!     "ft or 
paying  all  proper  and   necessary  expenses  incurred  by  said   trustee 
in  the  ears  and  management   of   sale    trust  fund,  I   direct  nil    trustee 
to  pay  the  net   income  from  tmH   trust  fund    to  my  granddaughter, 

ilhelmina  Oroas*   in  convenient   installments  to  be  determines  by 
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deoeased* 
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'llhelaina  Gross*  a  beneficiary  under  the  last  will  and 
testament  of  linnie     chalet*  deceased*  filed   an  objection  to  the 
fin  1  account  of  the   executor*       The  final  account   showed  payment 
by  the   executor  of  $25#000  mentioned   in  the  will,   to  the  trustee 
named   in  the  will.     flM  objection  viae   th»t   the  i2St'»00  should  bear 
interest  from     pill  9,  1925*   the  date  oi    the  id   th  of  Mnnie     chmidt, 
to  i>«*c ember  |f#  1927*    the  date  when  the  payment  wa«  made  to  the 
trustee*     The   objection  was   sustained   and    the  executor  appeals* 

The  facts  are   stipulates   and    the   controlling  question  is 
the  meaning  of  a  part  of  paragraph  six  of  the  will*     By  that  paragraph* 
the   testatrix  directed  her  executor  to  pay  the   rum  of  |      »  in 

c*sh  or   securities  to  the  trustee*     The   trustee  *ne  directs    to  in- 
vest and   reinvest  the  #28,000  and   the  will  then  continued*      ■  ftor 
paying  all  proper  and   neeessnry  expenses  incurred  by  sfcid   trustee 
In  the  esre  and  management   of  said   trust  fund*  I  direct  s«id   trustee 
to  pay  %he  net   Income  from  tnll   trust  funr;    to  my  granddaughter! 

ilhelmlna  Oross*   in  convenient   installments  to  bo  determines  by 
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aald   trustee*   commencing  at  my  donth  and   continuing  until  January 
2*  1935.  *  *  *     Ob  January  2,    1935*   the  trust  created    in  this 
section  '    UnP    shall   cease  and   terminate  and    said  trustee   shall 
thereupon  transfer*  pay  over*  oeliver  nao    convey  the  entire  corpus 
of   e»id   truest  find  *  *  *  to     ilhclain     Gross •• 

The   testatrix  died    ^pril   3#  1925,   and  her  will  was  admitted 
to  probate  in  the  Probate  Court  of  Cook     ounty  on  May  5f  1925*  On 
April  9*  1926*      ilhelaina  dross  filed  her  bill   to  contest  the  will, 
alleging   thrt   the  testatrix  was  without,   testamentary  capacity*  That 
case  MM  put  M   issue  and   went  to  trial,   but  before  the  conclusion 
of  the   trial*      ilhelaina  Gross  *  on  Kov ember  26*  1927*   dismissed  her 
bill*  and  on     prll  12*  1923,    fcht;  executor  filed   its  final  account  to 
which  the  objection  MM  filed    as   stated.     It  also  appears  from  the 
stipulation   fch?  t  at   the   time  of  the   testatrix* ■  iMMM  there  was 
sufficient  G"  sh  and   securities  in  the  hnnds  of  the  executor   to  turn 
over   the     25,   oO  to  the   trustee* 

The  question  for  deterula&tion   It  whether  the  $25,000  Mas 
payable  by  the  executor  to  the  trustee  at   the  date  of   the  death  of 
the  testatrix  or   one  year   from  Ml  t  date*   or  whether   the   notion  of 
ilhelaina  Gross*   in  filing  the   bill  to  contest  the  will*  prevented 
the  payment  of   the  325,000   to  the   trustee*   in  either  of  which  events 
the   executor  contends  the  #25*000   uhouic  not  bear  interest* 

Counsel  for  the   executor  points  out    eh  t   Che  rule  of  law 
as   to  *hen  a  legacy  Is  payable   is  different   in  Massachusetts  and 
Hew  York  from  the  law   in   Illinois  on  this  subject  and   ~uote  the  rule 
ia   Illinois  from  the  cape   of  Benton  v.  Hall,   *i35   111*   65^,  where  it 
is  said   (p.  559)  i     "A  rule  which  is  perhaps  somewhat  arbitrary  but 
whieh  has   been  generally  adapted    where  no  time  haa  been  fixec  by  the 
will  for  payment  of  a  general  legacy*   is  that  it   is  payable  *t   the 
expiration  of  one  ytmx  from  the  testator *s  de*th  and  draws  interest 
froa  that  time.*     Counsel  for  both  parties  agree   that   the  question 
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ie  to  be  determined  by  a  construction  of  the  will*      Ml  of  the 
authorities*  fro*  all   Jurisdictions*  agree  that   if  it   era  he 
ascertained   fresi  the  will  when  the  legacy  ie  payable,   then  that 
date  ie  controlling.     The  quotation  from  the  ffenton  ease,   supra, 
shews  th^t  if  the  time  of  payment   le  fixed   in  the  will,   then  it  ie 
due  nrvi  payable  at  the   time  mentioned  end  not  one  y©  x  after  the 
death  of    the  teetator  • 

A  consideration  of   th  t  p^rt  of  paragraph  six*  of  the 
will  nbove  quoted,  leads  us  to  the  conclusion  thf  t   the  $25*000  was 
payable  upon  the  denth  of  the   testatrix  because   it  provides  that 
the  trustee  should  pay  the  ineosie  derived  from  the  435,000  to 

ilhelnlna  Gross  "comiaeneing  at  my  death."     Obviously  if  the  $26*000 
were  not  payable  at   that  time,  there  would  he  no  income  commencing 
on  th  t  date.     And  it  is  a  general  rule  of  %m  tht  a  legacy  draws 
interest  from  the   time  it  is  payable* 

The  quest lent  however*  remains  whether   interest  should  be 
payable  on  the  $25,000  in  view  of  the  contention  made  by  the 
executor  that   the  delay  in  asking  the  payment  to  the  trustee  was 
occasioned   by  the  fact   that  the  legatee,      ilhelmina  dross9-,  filed  a 
bill  and  sought  to  have   the  will  declared  null  ant?  void. 

The   record  fails  to  disclose  thj-t  all  of   the  delay  wm» 
occasioned  by  the  filing  of  the  bill  bees  use  it  wmf  not  filed  until 
pril  |g  1926,  Juet  one  yenr  after  thedeeth  of  the  deceased*  a  little 
less   than  a  year  after   the  will  m  probated.      b   there   is  nothing 
so  far  as   the  record   sao^e,  that  would  have  prevented   the  exefutor 
from  turning  over  the  &S8,goo  to  the  trustee  prior  to  the  time  the 
bill  wae  filed,     of  course,   if   the     £5,     SO  which  was  evidenced*  part 
in  Cf-ah  and  pntt  in  securities*  was  drawing  interest  or  dividends* 
whatever  amount  mm  thus  obtained    *>ould  belong  to     ilhelmina  Gross 
under  the  express  terms  of  the  will.     There  ia  nothing  in  the 

record  on  this  point. 
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In  Page  on     llla»   Und  Sc.)   it  i»  aaid,   »eo.  13961   "tfhers 
at  the  time  for  paying  the  legacies,  conteit  or  other  litigation  la 

pending,  and   on  that  account   the  executor  withholds  payment  of 
legacies t  there  seems  to  be  |  I  if foresee  of  judicial  opinion  whether 
the  legatee  can  recover   Interest  upon  the  legacies  thus  withheld,    in 
seme  jurisdictions  it   is  held   that  no  interest  can  be  recovered  upon 
the  legacies  until  the  date   *ft  which  the   contest  Is  decided*     In 
other  jurisdictions  it   is  held  to  be  the  duty  of  executors  to  pay  the 
legacies  if  proper  security  is  ft  Ives  to  him  for  the   repayment  of  the 
same  in  tMMI  the  contest  is  decided  adversely  to  the  will,  and   the 
running  of  interest  is  not  postponed  by  the  contest*     Thie  question 
depends  largely  upon  the  wonting  and   construction  of  looal  statutes*" 
In  Vol*  2$     ohouler  on  -'Villa  »  J&xecuters  and  -Administrators, 
fifth    d  it  ion,   sec*  1481,  the  author,  after  stating   that  H  interest 
Is  recoverable.   In  general,   from  the  iisse  such  a  legacy  becomes  pay- 
ablei  ant?  not  sooner ,*   the  author  continues*     "there  are  cases  which 
seem  to  lay  stress  upon  the  executor's  opportunity  to  pay  over  sad 
his  delinquency  in  failing  to  do  so  at  the  proper  ttae$  as  where  the 
validity  of    the  will  w&s  in  litigation,  or   the  grant  of  letters 
testamentary  mm  justifiably  delayed,  or  the  legatee  hlmaelf  inter- 
posed obstacles  or   assets  sufficient  were  not  then  available.     Yet 
ths  usual  rule,   English  and     merits*,  has  be«n  that  pecuniary  legaoles 
bear  interest  from  the  time  when  they  became  vested   in  enjoyment  and 
payable  under  legal  rules  or  the  express  terms  of  the  will,  provided 
the  estate  be  ever   in  a  condition  to  satisfy  them,  an#  notwithstanding 
delay  ms  occaeioaed   on  the  legatee's  part.'*     In  support  of  this  latter 
statement,  the  author  cites  among  other  authorities,  the  case  of  Kent,  ,& 
lunham  v*   Uunham,  106  Mass*   54J6.      In   Ifcftt   MM  the  court,   said    (p«   590 )i 
"The  defence   that  the  legatees  caused  delay  by  unjuotli  iable  proceedings) 
embarrass ing  the  executors  in  the  settlement  of   the  estate,  was  equally 
inadmissible   for  the  purpose  of  defeating  their   claim  to  interest, • 
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I»  20     yc.   p.  2104,   it   la  said*     "The  fact  thr.t  payment 
ef   the  legacies  is  delayed  by  a  contest  of   the  will  rioea  not  affeot 
the   right   of   the  legatee   to  Interest  on  the  legacy  fro*  the  tin*  it 
is  payable  and   it  has  been  hold   that  thia  rule  applies  although  the 
legatees  who  claimed   the   interest  opposed  the  will.*      In  support  of 
this,    iQodttard1?*  Katate.   78  Vermont,   p,   254,    ia  cited.        In  that 
cac-e   it   la  sale   {p#   259) i     "This  oas©  cannot  be  made  an  exception  on 
the  ground   kfcnt  the  contest  which  delayed   the  settlement   of  the 
estate  was  participated   in  by  the  legatees  who  are  cleiming  the 
interest.     Kent  v.  Dunham,  |M  Mass,   590  •'• 

In  the  paragraph  above  quoted   from  Page  on     ills  to  the 
effect   Hut  the  Interest   Is  wot  allowable  on  legacies  where  there 
is  lltlgutlen  which  prevents  the  payment  of   them  tax  a  tine,  the 
author   cites  Trust—.,  of  Onus  eh  tiome  T«_.MoygjUjt  99  Ky.   317|     Ooodman 
y.  Palmer,   137  Tens.   55gj     Vandergr if t ' »    ,ggeal ,   80  Penn    tate  116. 

In  the  instant   e-%m  w§  hold   tltet   th#  eou;  t  properly 
sustained   the  objection  to   the   executor's   account  by  the   inclusion  of 
interest  as  above   stat&d.     there  is,  however,  a  ©light  error  in  the 
amount  ordered   to  be  paid   in  that   it  appears  tbRt   *.he  executor  paid 
taxes  on  that  portion  of   the  estate  represented  by  the       d,         fund 
for   the  year  1926  -  $47,50,  and   lor  the  year  1927  •  #60,1S»  or  a 
total  of  $107. 65*       The  executor  should  be  given  credit  for  this 
amount  and  the  Judgment  of  the  Circuit    .ourt  of  Ifttt  county  will  be 
affirmed  with  this  modification* 

immb  imwm  M  mo.  I  t    . 

Matchett*  ?.  J«,   and  Mo  urely,  J.,   concur* 
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Plaintiff  l#  ■**•*, 
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PHILIP  H.  KRKU3CHXR, 

Defendant    in  Ex  rot. 


OP  COOK  COUNTY. 

259I.A.  650' 

MR.    JUSTICE   0*OOAMiOH  DKLIVSRJU)  Hi  WHOM  QP  This   OOtfhT. 

by   this  appeal    plaintiff,   George  L.   Jftldridgo,    seeks 
to  reverse  a  JuflUtiant   entered  ©a  the  verdict  of  *  jury  in  favor  of 
the  defendant,  which  verdict   and   judgment  were  to   the   effect  that 
the  defends: tt  who  *»•  a  physician  and   surgeon  practicing  hie 
profession  la  Chicago,   operated  en  plaintiff's  left  knee  with 
plaintiff 'e  consent. 

The  record  discloses  tnat  plaintiff  first  became 
affected  with   the   disease  known  as  arthritis  deformans  in  1917 
and    tnat    th*   disease  grew   3t*adily  worse;    that  plaintiff  had 
tried  many   cures   and  was   treated   by  ©any  phyaioijns   in  many 
places,    taking  mineral   b.aths  in  Idaho  Springs,   Colorado,   and 
afterwards  received   chropractie  and  osteopathic  treatments; 
that  he  was  treated  wit     efceas;  and  &ud  baths  and   electrical 
treatments  and   in  1919  went   to  Mayo  Brothers  at  riochester, 
Minnesota;    that  the  disease   affocted  both  knees,  his   right 
elbow   and   ankle;    that   after  he   came  from  Rochester  he  Was   treated 
by  a  number  of  other  doctors   and  oa  February     24,   1934,    through  a 
friend,  he  went   to   eee  defendant,  who.    Mm  evidence   shows,  ras  a 
surgeon  of  high   standing,   had   specialised    in   bone  and    joint 
surgery  and  had  had  much  experience  in  cas-ss  of  arthritis 
defornianB.      The  evidence   further   shows    that  on   February  24th 
defendant   ex 'mined  plaintiff  and  recoBsm^nled   that  hft  go  to   the 
hospital   for  an  operation,   but  advised  that   the  plaintiff  take 
the  matter  up  with  his  family   first,  which  wao  don*  and  a  few 
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daya  thereafter  plaintiff  went   to   the  hoepital  raid  defendant  per- 
formed an  operation  on  both  of  plaintiff's  kneea.      Plaintiff  re- 
mained   in    trie  hospital   for  a  period  of  about   four  montho  and   there 
la  dispute  in   the  evidence  as   to   whether  he  vai  benefitted  or  in- 
jured by  the  operation. 

As  the   ease  went   to   trial   tnere  were  four   counta  in  tiie 
amended  declaration,   two   01   which  charged  defendant  with  negligence 
in  performing  the  operation,    and    th     other  two  counts  charged  de- 
fendant with   trespass  vi  §&  axaija  in   that  defendant  operated  on 
plaintiff 'a  left  knee  without   plaintiff's   consent,   while  he  waa 
under   the   influence  of  the   anaesthetic   administered   to  him  at 
the  time  of  the   operation.      At   the  beginning  of  the  trial   the 
court,   on  motion   of  defendant's   counsel,   required  plaintiff,   over 
hia  objection,    to   elect  on  which  counts   of  th©  declaration  ha 
would   proceed,    and   thereupon    -laintiff   elected  to  procedd  on   the 
trespass   counta.     Plaintiff  then  offered  some  evidence  under 
theae   counta,    tltllg  to   show  that   the  operation  on  the  left  knee 
waa  without  his   consent,   while  evidence  offered  on  behalf  of 
defendant  tended  to   show   that  the  operation  on  plaintiff's  left 
knee  was  with  plaintiff's  consent.      This  wa«  the  issue   in  the 
eaaa  submitted   to  the  jury,   and,    as   stated,    the  jury  found  in 
favor  of  the  defendant. 

aay  13,   IS 27,   plaintiff,  by  leave  of  court,    filed 
twe  additional   counts  in   case,    in  which  he  sought  to   charge  the 
defendant  with  falaely  representing  to  plaintiff   that  he   could 
cure  the  plaintiff.      To   these  counts  the  defendant  pleaded  the 
two   year   Statute  of  Limitations,    which   the   court  held  good. 
Plaintiff  contendo  that   this  waa   error  for   the  reason  that  the 
five  year  statute  of  Limitations   applied  beeauaa  the  gist  of 
the  action   aet  up   in   the  two    counts  was  fraud  and  deceit.     *e 
think  plaintiff's   contention   cannot   be   auatained,     By   the  two 


' 

• 

•'.#*»#. 

■ 


siirf 


tt*S. 

■ 
•I 


01W  »S'r 


■    : 


.Isoes  ft  *'••   •■*» 

sifc  *d#  •»&i«a«tf  b    I  *n&l4n.',  :  j   last 

•V      .*i.*»*ft   feign  Jhysril  «««  vfotiao    o*3  ■:$»  ##«    »oi<fw» 


counts  plaint  Iff   sought   to   recover   damages   for   injury   to  his  per- 
son,   and  oaaxa  of   this    character  are  burred   altar   vno  year*. 
SM*    14,    chanter   03,   Cahill's  statutes.      That   section  providea, 

•Actions  for  damagea  for  an  injury  to   the  person  ***   shall  be  con- 
next 
asneed  -vitnin   two   years/alter   t ,e  cause  of   action  accrued. tt     The 

form  of  an  action  has  nothing   to   do  with   the  fimftag  oi   the  limita- 
tion but  the  particular  injury   sued  i'&r  i»   controlling,     aaadtoff ski 
v.   Chicago   Traction  Company.   274  111.    Ht«      in  th«  instant   caae  re- 
covery was    sought  under   the   two   a.ifl  itional    counts  on  account  of 
injury  to   plaintiff's  person  and    this  was  barred   alter  two  years. 

Plaintiff   contends  that  the   court   erred   in  requiring 
him  to    «*leot   as   to  which   counts  h*  would  proceed   to    trial;    that 
under  this  ruling  h«?  was   ooapelled   to   elect  whether  he  would  pro- 
ceed una  or  the  two   counts  charging  ne&Ii&'enee  or  under   the  other 
two   counts  in  trespass,    and   that   in  accordance  with   the  ruling  he 
elected-  to  proceed  under  the  latter  two  counts.     And  plaintiff 
argued  that  the  charge  of  negligfice  in    two  of  th«  counts,    wA   tne 
charge  of  trespass  in  the  other  two,  were  not   inconsistent  and 
that  he  should  have  been  permitted  to   proceed  under  the  four  counts. 
On  the  other  hand,   defendant's  position  is  that  the  order  entered 
by  the  court  di I  not  require  plaintiff  to  proceed  on  the  negligence 
or  the  trespass  counts,   tut   that  plaintiff  could  proceed  on   either 
or  both  theories. 

It  appears   ft  if  th«  record  that  the  court  ordered 
that  plaintiff  be  require    to    |&ft*t   on   ifeUfll   counts  ho  intended  to 
proceed  ^iti.out  t—1  glutting  the  character  of  sucn  counts,    oat  we 
thinlc  it  obvious  frora  an   examination  of  the  entire  rseerd  that  the 
ruling  of  the  court  was    that  plaintiff  be  required  to  elect  whether 
he  would  proceed  on  the  theory  of  negligence  or  on  the  theory  of 
trespass. 

W«  think  the  court   should  have  permitted  plaintiff  to 
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proceed   to   trial  under    either  or  both  of  the   theories   set  u     in 
his  declaration  because  under  our  practice  it  iu  proper  X'or  a 
declaration    to   contain   counts  in   case   and  other  count*  in   tres- 
pass*     3ec.    36,    chapter   no,    Cahill's  193ft   Statutes.      But  we  are 
further  of  the  opinion   that   plaintiff   could  have  put   in   all   of  his 
STidence  under  the  counts   charging  negligence,   because,   as  argued 
by  counsel    lor  plaintiff,   plaintiff   "under   the  allegations  of  the 
first   oount  which  is   for  general   negligence   only,    the   operation  en 
the  left  knee,   when  defendant  had  been   employed   to   operate  on   the 
right,   would   be  negligence,*     Citing  Sullivan  v.   frpOraw.   118  Mich. 
3$,    and  iter  they  v.    i:fi&ke.    115  Kansas,    582.      In   other  words,   we  are 
of   the  opinion   that   under   the   charge   ol*  n  > licence   oontaired    in 
the   first   and   fourth  counts,   plaintiff  mfcght   show   that  h*   employed 
defendant  to   operate  on  his  right  knee,  which  defendant  did,   and 
that  defendant   also  operated  or  plaintiff's  left  knee,  which  he  was 
unauthorised   to   do.      The  two    counts  wnich   charged  negligence   also 
charged   unskllfulness  on   the   part  of  defendant  in  performing  the 
operation,    ao    that   under  these   counts   it   ia   el»ar  that  plaintiff 
might  make  proof  of  all   th#»   charges  nade  in   the  fou»  counts  of  the 
assendsd  declaration,      the  two   counts   charging   trespass,  however, 
were  much  narrower  in   scope  and  no   proof  wight  be  offered  under 
those  counts  touching  the  question  of  the   defendant's  alleged  un- 
skilfulness   in   the  performance  of  the  operation,   hut  the  only 
evidence   proper  would  be  evidence  tending  to   shew  that  the 
operation  on   plaintiff's  Ifrft  knee  was  witaout  his  consent.     When 
piaintiif  was  required  by   thr   court   to   elect  on  whicn  theory  he 
would  proceed,   it  auHt   be  prpsusaed  that  he  was  of  the  opinion  that 
he  would  be   in   a  better  poBition   to   prove   the   alleged  unauthorised 
operation  on  the  left  knee   than  he  would  in  his  attempt  to    irove 
any  unakilf  tlness   la  the  performance   of  the  operation  by  defendant. 
And   therefore,   under  the  ruilrjg  of  the  court,   hn.   eleet^d  to  proceed 
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under  the  narrower  counts.     St  might,  however,  havo  elected  to 
proceed  under  the  other  two   counts  which  charged  negligence  end 
unskllfulness;   but   it  must  be  presumed   that  he  vita  of  the  opinion 
that  he  would  not  be  able  to   substantiate  the  charge   in  these 
sounts  by  proof.  Plaintiff,  having  elected  under  the  ruling  of 

the  court  to  proceed  under  the  narrower  theory  of  his  case,   ou^ht 
not,   after  he  has  been  defeated  on  that  theory,    say  tnat  the  court 
erred  in  requiring  hire   t©    elect,   and  to   award  hiei  a  new  trial   so 
that  he  slight  present  it  on  the  other  theory. 

Compl&int   is   uleo  fasde   llsis   Ulo  court   erred  in  refusing 
to   admit  proper  evidence  offered  by  plaintiff  and  in  admitting  im- 
proper  evidence   in  behalf  if   the  defendant.      The  evidence  shown 
that  Br,   aalone  was  an  interne  at  i*erey  hospital  where  plaintiff 
was  operate'!  on  by  defendants  that  defendant  tcld  Dr.  Kalone  to 
pra^asn  plaintiff  for  Mat  operation,   and  the  next  day,   in  accord- 
ance  "ith  this   instruction,  Br.  Malone  prepared  both  ef  plain- 
tiff's knees  by  shaving  theas  above   and  below  and  by  wrapping 
bandages  below  the  knees.     Plaintiff  was  asked  as  to  what  he  said 
to  Dr.  kalone,  at  the  tit>.s  his  knees  were  beln*;  prepared  for  opera- 
tion,  as  to  why  the  left  knee  was  being  prepared.     What  was  said 
between  plaintiff  arid  X*.  Malone  at   that   tine  was  out  of  the 
presence  of  the  defendant   and  counsel   for  defendant  objected  that 
anything  said  at   that  time  by  »r.  Malone  to  plaintiff  would  not 
be  binding  upon  defendant.      This  objection  was  sustained.     Plain- 
tiff's position   Is  that  the  ruling  was  error,      ihe  evidence  on  this 
question  is  further   tc   the   effect   that   the   defendant    had  his 
patients  go  to  kerey  hospital  when  they  were  to  be  operated  on 
by  his;    that  Br.  Malone,    after  graduating  fro*u  Medical  school  and 
after  he  was  licensed   in  t  lis   state,    spent    eighteen  taontha  at 
Moray  hospital    as  an   interne,    and   that   ju«t  near  the   end  of  his 
service  there,   wnich  was  a  few  days  after  the  operation,  he  gave 
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attention   to   eases   that  tare  handled  by  the  defendant,   and  that 
en  the  day  previous  to   the  operation,   when  defendant   called  pro- 
fessionally on  plaintiff  at   the  hospital,   and  in  the  presence  of 
the  three  defendant  instructed  2>r.  Malone  to  prepare  both  knees 
for  operation,   and  that  on  tfce  n«xt  morning  plaintiff  was  pre- 
pared as  requested  by  defendant.      It  further  appears  froo.  the 
evidence  tftat   the  interne-;  at   the  hospital  are  from  Mm  to  time 
assigned  to   the  services  of  the  different  doctors.      N  think  the 
evidence  offered  "by  plaintiff  was  hearsay;    that  Dr.  kalone  was 
not  defendant's  agent  hut   an  Intern*  of  the  hospital,  and  that 
anything  plaintiff  said   to  St.  Melon*,   out  of  the  presence  of 
defendant,  would  not  he  binding  on  the  latter.     But  plaintiff 
further  contend*  that  Br.  Maione  wae  per&itted  to  testify  as  to 
this   conversation  between  plaintiff  and  hiweeif  out  of  the  presence 
of  the  defendant,   when  the  defendant     as  putting  in  his  evidence, 
and   tnat  when  plaintiff  was  placed  on  tha  ot*nd  in  rebuttal  h»  was 
not  permitted  to  go    into  this  conversation  and  that   this  wa» 
clearly  erroneous.     We  have  r^ad   the  teetiaony  of  Dr.  kalone  and 
we  think   it  apparent   that  Dr.  Malone's  %m tlmoU?  was  confined  to 
the  conversation  that   took  place  while  plaintiff  and  defendant 
were  present.     And  w«  are  also   ol^ar  that  when  plaintiff  was  on 
the  stand     in  rebuttal   and  the  question  now  under   consideration 
was  before  the  court,   it  was  not   contended  by  counsel  for  plaintiff 
that  Br.  Malone  had  testified  to  anything  concerning  a  conversation 
which   took  olao*  out   *f   HM  presence  of  plaintiff  and  defendant. 

Jtarthsr  ■■■JIIOMlll   is  &&de  ae   I*   certain  rulings  of  the 
court  in  the  admission  and  exclusion  of  evidence  **»*«  wc  think  it 
unnecessary  to  notic*  because  we  are  of  tne  oo  nion  thai  the 
ruling!  were   »ub»tuntially  correct;    but    in  any  view  of  the  case 
they  were  not  of  such  a  character  as  to  warrant  us  a*  disturbing 
the  judgment. 
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Coraplaint   is-    R&§4   Hi4t   taat   the  court  erred   in  modify- 
ing an  instruction  r*4tt*St«i  by  plaintiff  and  giving  it  to   the  ,1ury 
as  modified.      The  instruction  was  to   the  effect   that  if  ths  Jury 
believed   Chat   the  plaintiff  had    eU8t,*in*d   taaagM   *in   consequence 
of  the   injury,"   then   in  order   to    *!nable   thfc  Jury   to   estimate  the 
awount  of  such  daexages,   it  was  not  necessary  that  any  witness 
should  have  expressed  an  opinion   as   to   the  amount  of   ouah  dar&agee, 
etc.      SM   court   inserted  «*fter  the  word  "injury*   above  quoted, 
"to  the  plaintiff's  left  leg.*     In  other  worda,    the  suod if i cation 
limited  plaintiff 'a   taJaln  for   damages  to   >my  injuries  he  had  suf- 
fered  by  reason  of  the  operation  or;   plaintiff*®  i«ft  knee.     We 
think   the  modification  w&e   correct   in   view  of   the  f;*ct  that  plain- 
tiff was  trying  the  caae  m#WP  the   tresspass  counts.     BM  only 
treapaaa  claimed  waa   that  defendant  had  operated  on  the  left  leg 
without   consent.      Any  other   fl  %i   to  have  been   suffered 

by  olaintiff  under  these   counts  would  fefW*  been  unwarranted. 

Further   complaint   is  ©*ade   that   the  court   erred  in    re- 
fusing to   give  other  instructions  requested  by  plaintiff.      Xheae 
inetructione   touched   on   Ust  SjU*<stio»  of  damages,    and   sine*   the 
verdict  waa   for   the  ItfflMUMft   the  question  of   tMMfcgtfl  ia  now  iu.~ 
Material* 

Three  instructions  were  given  by  tne  defendant   *»n-:ing 
with   th^  words   that  the  jury  should   find    the  defendant  not 

guilty,    and   it  is   claimed   that   the*  repetition  of  these  words  were 
unduly  stressed  to  plaintiff's   injury.     W«  think  there  was  no   error 
in   this  respect,    certainly  none  that  would  warrant  a  reversal  of 
the  judgment. 

Complaint   is  also  asade  that  the   court  erred  in  giving, 
at  defendant's  re<>u*»at,    Inst  ructions  nu   .',«re  IAa   11    and  18.     By 
inat ruction  number  10   the  jury  waa  told  that   th -re  was  no   ?vi  tfMt 
tending   to    show  that   the  operation  on   plaintiff •■  Isft  knee  caused 
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any  injury  to  fc&l  ri; ■■•hi  leg  or  lf»ft   arm,    :*nd  that  plaintiff  was 
not   mtl%i«4  to  recover  any  dataa&e  on  account  of  any  injury  to  his 

.,  1  g  or  Is  oft   mu      Irj  struct  ion  number  11  was  substantially 
to   the   s&ti.c   i   port.     By  instruction  IS  the  Jury  was  told  that  as 
a  setter  of  law,   *wh«n  a  patient  places  himself  under  the  oar«  of 
a  surgeon  for  the  purpose  of  feeing  operated  upon  without  instruc- 
tions  to    Use?   surgeon  or  limitation   as   to  ills  authority,  he  thereby 
in  law  consents  that   the   surgeon  may  paarlfeM  ouch  operation  or 
operations  as  in  his   best  Judgii;«\l   its  necessary,  propor  and  es- 
sential  to  the  patient's  welfare,   na  *  if  you  believe  fnwi  the  evi- 
dence  in   this   case   thai    Dae  si-^intiff  'placed   himself  La  the   care 
of  Doctor  Ereuscher  for  Hid  purpose  of  o«£ftg  operated  upon  without 
instructions  or  limitations  )x\mn  hi 55  authority,   then  Dr.  Hreuscher 
was  authorised  to,    Ms4   it  W1M  his  tvtty  to  pffffam  euch  operation  or 
operations!  as   in  his  best  |lMMPMWi'  WM  necessary,   ore  per  and  essen- 
tial  le   the  plaintiff  *a  W&Jf«r#»*      Instructions  10  -and  11  were  on 
the  question  of  .iaim^ee,    so    that  a»    stut.si   IBs  felon  of   the 

correctness  of  t.he»»    la  view  of  the  verdict,   is   i&aa&terial.     Wt 
think  there  «M  no   error   in   giving   instruction  nuaaber  13  'because 
the  evidence,  was  to  the  effect   Hurt  defendant  was  authorized  to 
operate  on  both  knees,    MMI   if  there  was   evidence  fc#»d  •   chow 

that  no  instructions  were  given  t©  his,    tSs«B  wa  thini   the  instruc- 
tions stated  a  correct  proposition  of  law. 

Instruction   fl    «oi;;pl  iined  of  told   the  Jury  that  it 
was  not    claimed,  nor  was    there  any  evidence  |4MUtiltg    60   show   taat 
the  defendant  was  guilty  of  any  nee  or  uaskil fulness  in 

performing  the  operation.      W%  a&ree  with   counsel   for  plaintiff 
that  if  thf-  evidence  showed  dei>r,  3*nt   operat^-i   os     she  mrtfti    log, 
this  would  be   soiae  evidence   of  n«glig->jsae.      hut  we   r>re  also  of 
the  opinion    that   it  would  be  no   evidence  of  mtdttXt ulness,   and  ws 
think  the  instruction  was  givon   to   call   attSMties   •*   UMI  J^ry  to 
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the   fact    that    tho  operation   itself  vat  not   performed  iii   an   unskil- 
ful manner.      But   in   any  view  of   the   case,   ve   think   that   the  giving 
of   the  Instruction   did  net   prejudicially   affeet    the  plaintiff  be- 
cause by  otner   instructions   the  jury  was  told,    ub   a  matter  of  lav, 
that  no  natter  how  skilful  or   cartful   a  surgeon  Might  be,  he  had 
no   right   to  perform    ui  operation  on   an  asMas  p<-rscn  without  his 
consent   even   if   the  patient  had   consented   to   a  different  operation. 
The  Jury  was   al»o    told   that  before   the  plaintiff  could  recover  he 
must  provo  by  a  preponderance  of   the  evidence   that   the  operation 
h  .    the  defendant  on  plaintiff's  left  knee  was  performed  without 
plaintiff's   consent.      Other  |fti tractions  were  given   to    the  sa&e 
import,    so    it   is   clear   that   the  jury  was   told    that  plaintiff  was 
entitled  to  recover   if  defendant  had  operated  on  plaintiff 's  left 
knee  without   the  latter *s   consent,      this  was   the   sole  issue  pre- 
sented  and   any  oli&ht   error   in  dther  Instructions  did  not  preju- 
dicially affect   dfcfen. *a;  t   in  view  of   the  entire   record,    as   counsel 
for  plaintiff   in   his  brief    says   that   the   case  as   it   actually  vent 
to   the  jury  was  whether    the   plaintiff  hs»d   consented    to   the  opera- 
tion on  his  left  knee.     We  think  the**  was  no   such  error  in   the  in- 
struct ions  as  would  warrant   us  in  disturbing  the  verdict  and  judg- 
ment. 

The   ease  has  been   tried  twice.     What  the   result  was 
on   |)ai   first  trial   docs  not    appear.      *o  have   carefully   considered 
all    the   evideneo   in   the   record,     >nd    *uil»   it   iff seWl    that  plaintiff 
has   suffered  greatly,    that  he  -sas  afflicted  with  the  dread  di«eaet 
arthritis  defor^&no   for  many  years,    took  a  great  many  |y>t» m%99 
consulted   and  was   treated  by  MBJF  dictors  before  he  net    the  de- 
fendant,  we  think   the  great  weight  of  the   evidence   shows  that  both 
kneo*  were  to  be  operated  upon,    and   the   evidence   to    the?   contrary 
given  by  plaintiff  was  not  b*ii*ved  by  the  jury.      The  further 
evidence   is   that   plaintiff  was   at   the  hospital   for  about   four 
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months  after   the  operation   m4  two  doctors  who   saw  plaintiff  alir.eot 
daily  at   the  hospital   during   Ufa   oeriod,    testified   that  plaintiff 
aade  bo   eotsplaint  that   the  left  knee  had  teen  operated  unoa;    nnd 
Dr.  Kresucher,    the  defendant,   testified   tnat   luring  bin  visits  to 
the  plaintiff  after  the  operation   sjftfl   itlrtt  th*  1  -ittar  p;.rt  of 
plaintiff  ••   at  ay  in   tha  hosyital,   ifetn  h»  was  getting  soma  motion 
in  his  knees   «d  the  pain  was  heeding  less,   plaintiff  had  expressed 
his  gratitude   for  what  had  been  done  for  iiLr.,      This  la  not  denied. 

Upon  a  careful  review  of  all    the  evidence  U   the  record 
we  are  clearly  of  the  opinion   that  the  verdict  of  the  Jury  in  favor 
of  the  defendant   ia  the  only  verdict  that   could   stand.      Under  the 
evidence,   a  verdict   for   the  plaintiff  would  have  to  Be  set  aside 
as  being  manifestly  ag&lnst   the  weight  of  the  evidence. 

the  Judgs&ent  ©f  the  Superior  court  of  Cook  county  is 
affirmed. 

Katchett,  P.    J.,    and  ISdaureiy,    J,,    concur. 
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«BX  PK0PL£  OP   THi/iTAXi/OJf  ILx.Ii.OTB,  f) 
I>efeWdarjt   In  Krror.    i  _/) 

T  ^-^  )      XHKOR  TO  Cai*IJiAL 

VS.  ) 

)        of  cooe  c^rih-y. 

kAUftlCK  A.    MOTH!   and  &AX  iiiUKOW,        J 

PhWltr""s,w'     '  g59  1\A.630 

14H.    JU3TICK  0,C0ifK0a  Ml  I  MB  OPIMOii  OF  THE   COURT. 

Maurice  A.   Barnett,  Max  Krakow,  Laura  B.   Prioe,   Joe 
Baum  and  Ben  Levin  were  jointly  indicted  by   the  grand  jury  of  Cook 
County.      Tat  indictment   alleged   that   they  fraudulently  conspired 
to  obtain  about  H?.900   from  th©  Boyal  Exchange  Assurance  of  London, 
Sngland,   a  corporation,  by  insuring  Mrs.   Price's  jewelry  against 
robbery  and   then  pretending  that   oho  was  held  up  and  robbed  of  the 
Jewelry,      Baum  and  levin  testified   for  the  People  and  the   indict- 
ment at   the  time  of  the   trial  was   still  ponding  as  to   them  and  *rs. 
Price.      Barnett  and  Lrakew  obtained  a  severance  and  they  were  tried. 
Both  were  found  guilty  by  the  jury  and  Barnett 'e  puniei^ent  was 
fixed  at  iajprisonment  in  the  penitentiary   and  hrakow  waa  sentenced 
to  a  ter~  of  six  months  in  the  county  jail   and  a  fine  of  *&;0. 
Judgment  was   entered  on   the  verdict,   and  Barnett  and  Krakow  prose. 

cut*?  this  writ  of  error. 

The  evidence   is    tu    the   effect    that  Baum  originated   the 
scheme  whicn  he  testified  he  had   carried  i     his  Kind  Tor  a  few 
years.      In   the  spring  of  1928  he  was  introduced   to  the  defendant 
Krakow,   *ho  was  a  manufacturing  Jeweler  Wat*  an  office  in  the  Lar- 
shall    Field   Annex  building,   Chicago.      Befendant  Barnett  had  been   in 
the  Jewelry  business  off  and  on   lor   a  number  oJ    years   and  at  the 
time  in   question  had  desk  roo*  in  Krakow's  office.      The  matter  of 
having  some  one  insure  his  Jewelry  and  who  would  sub?  it   to  a 
pretended  robbery  was  discussed  a  number  of   tlMii      Barnett,  who 
had  been  acquainted  with  fcrs.   Prioe  for  a  number  of  years,   got  in 
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communication  with  her  an*  it  was   finally  agreed  that   she  would 
hare  her  Jewelry  insured  and  go   through  with  the  fraudulent  scheme. 
The  partis*   then  get  in   touch  with  an  insurance  broxer,  who  net  are. 
Price  at  Barnett  and  Krakow' e  office.      The  necessary  appraisement 
Of  the  jewelry  was  made   and  it  wae  finally    >lae«d  with   the  cor- 
poration of   the  Royal  Exchange  Aaeurance  of  London,   Kngl&nd,   and 
the  policy  ieeued   January   21,   1929.      The  premium  paid  wae  $334, 
and   the  amount  of  the   insurance  was  12^,150.      The  jewelry  covered 
was  a  platinum  watch,   a  pearl   chain,   a  pearl  necklace,  platinum  and 
diamond  rings,   platinum  and   diamond  bracelets,   brooches,    and 
also  one  mink  and  one  isole  coat. 

The  evidence  wae  further  to  the  effect  that  the  pre- 
tended robbery  of  Mrs.  ^riee  was  to  be  the  work  of  Baum  and  Levin; 
that  when  the  insurance  money  was  collected  ne-tnird  of  it  was  to 
be  given  to  kre.  Price  and  she  %*as  to  have  moot  of  her  jewelry  re- 
turned, an 1  the  other  two-thirds  were  to  be  divided  among  Barnett, 
Krakow,  Levin  and  Baum. 

Baum  testified  that  before  the  insurance  policy  was 
taken  out   it  was  necessary  to  make  arrangements   to  pay  the  preaiur 
of  $334;    that  neither  Mrs.  Price,  Barnett  nor  Krakow  had  the  money 
and  thereupon  he  obtained  it  from  Levin,  who  was  hie  brother-in- 
law,   turned  it  over   to  Barcett  and   that  Barnett  gave  it   to  Mrs. 
Price,  who  paid  the  premium  to   the  insurance  company  by  her  check; 
that  the  day  prior   to   the  robbery  Bre.  Price  had  one  of  the  rings 
mentioned  in   the  policy  in  pawn,    pledged   to    secure  a  loan  of  ?500, 
and   it  was  agreed  by  defendants   that   the  ring  bo  redeemed  and  taken 
from  the  pawnbroker  before  the  robbery;    to  accomplish  this  purpose 
tt  was  necessary  to  raise  part   of  the  money;    that  thereupon  Baum 
pawned  one  of  his  wife's  rings,   obtaining  #325,  which  was  tamed 
over  to  Barnett;    that  Mrs.   Price  was  to   advance  th*  balance  necee- 
sary,   and   the  evidence   further  is   that  on  the  morning  of  the  rob- 
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bery,   which  occurred  about    seven  o'clock  on   the   evening  ©f  J?e>ruary 
35th,  SMI.   Price  obtained  her    ring  froia   trie  pawnbroker,  paying 
him  the  anpunt  of  the  loan. 

It  further  appears   that,    in   accordant:*  with  prior  ar- 
ranger<t*nts,  are.   Price  wore  tow  jewelry  and  fur  ooat,  which  ware 
covered  by   the  policy,   on  February  25th,    and  on  the  afternoon  of 
that   day  want  in  her  automobile,   which  ahe  drove*    herself,    to   call 
on   some   friends   otk   the  korth  side  ox'  vwiicage;    th;:      according  to 
agreement,    ahe  stopped  her  oar  in  front  of  her  dresAmaker's;  her 
ear  having  been     described   to  Bamn  and     Levin,   they  drove  their 
oar  and   stopped  in  the  street     near  the     dressmaking  establish* 
aent,  where  it  was  agreed   that  Mrs.   Price  would  be      shortly 
after   six  o'clock,        Between  six  and  seven  o'clock  Irs.   Price 
catce     from  the  drcssaaking     establiahHent   and  Im   testified 
he  got   in  Mr-.   Priced  car  aft«r  her,   when   sh#  h-*fi<ied  him  all  of 
her  jewels,   which   she  had   |ja   a  bag,    and  took  off  her   coat  and  gave 
it  to  hi®;    that  he  and  Levin   drove  away  and  turned  in  aost  of  the 
Jewelry  to  Krakow  at   the  latter 's  office.      Baua  kept    the  fur  coat 
and   pledged  it   to   a  pawnbroker  who  gave  hin  #400,      I.  m*6 lately 
aft»r  the  Jewels  and   coat  were  taken  frojs  iarft.  Price   she-  returnee. 
from  across  the   street,  where   »he  h-id  pftltMi  her  car,    to  the  dress- 
making  establishment,   **here    she  appeared   to  be  hysterical   and   stated 
she  had  been  robbed  of  her  Jewelry  and   scat,      the  police  were  calied 
and  an  investigation  made,   but   as  so  t&K,iblc  clews  were  received 
no   arrests  were  J&ade.     ttrs.   Price  made  proof  of  loss  to    th<»   Insur- 
ance cojapany  and  on  June  20th  it  gave  her   a  check   for        ,  nd 
July  25ta  s»4s  her  the  final  payment,   as   evidenced  its   check 
for  $1 5,94  5.7s.      The   evidence   is    that   about    the  latter   part  of 
August  or   first  of  September,   Bams  complained    to  Baraett   that  he 
and  Levin  had  not  been  oaid   their  part  of   the  loot.     Baua  testified 
that  Barnett  suggested   that  J^auat  take   the  natter  up  with  vrs.    Pries; 
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that  afterwards  Brob  and  his  wife  culled  on  ir*.  Price  as  nrr.<*nged, 
and  smde   complaint  to  her  and  alter  some  discussion  between  them 
krs.   Price   agreed   to  pay  t##Sj  being  the  amount  Baum  h*d  pfcsgsj   in 

payment  of  the   insurance  preuaiuft  and   the  amount  ^iven  by  hia  x» 
the  pawnbroker  to  obtain     re.   Price's   ring*      The  next  da/,  in  ac- 
cordance with  the  agreement   then  reached,  Mre.   Price  sset  Mrs.   Poun 
downtown  and  paid  the  amount   to  Urs.   Baun  in   currency.      At  the 
ti»«  the  payment  was  to  be  wade,  Barnett  came  in  and  objected  to 
the  payment  being  raade  by  Mre.  Price. 

Before  the  insurance  company  paid  the  lose  covered  by 
the  polloy,    to  Mre.   Price,    their   ^ocal   attorney  investigated  the 
matter,   m4  ?<**y  13,  1939,   accompanied  by  a  court  reporter,   called 
on  Mre.  Price  at  her  hotel  and  advised  her  that  before  the  loss 
would  be  paid   she  must  make  a  detailed   statement  as  to  how  the 
robbery  occurred,  which  she  consent si  to  do;    thereupon  the  at- 
torney asked  h<?r  a  number  of  ?tue»tione,  Milan   »he  answered  and  which 
were  taken  down  by  the  court  reporter.     The  notes  were  afterwards 
transcribed,    sent  to  s*rs.   Price,  who  ms*de  certain  corrections  and 
after  taking  the  matter  up  with  her  attorney,   signed  the  statement 
and  delivered  It  to   the  attorney   ffcf   the  Insurance  company;   after- 
wards the  loss  was  paid  as  above?  stated^ 

The  evidence  further   is  that  in  October,  1029,  Baum 
and  Levin  not  having  boon  given  their  purt  of  Hat  insurance  aoney, 
Baum  went  to   see  Binkley,  the  insurance  company's  local  attorney, 
and  told  him  the  story  of  tin*  conspiracy.     Binklay  wade  an  investi- 
gation and  later  on  went  with  Bauss.  to   the  ^tiuto  Attorney**  office 
whero  Baum  and  Levin  then   told   their   story  to    the  State's  attorney 
and  after  the  Investigation  the  ind-ct-ent   followed. 

Barnett  and  lurakow  both  testified  ox,    the   trial   and 
each  denied  his  guilt.      3"roia   their  testimony  it  *$»•«?*   that  i*au» 
met  fcrakow  and  afterwards   called  at  arako»*a  office  and  e-et 
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Barnett;    that  aftervards  Bau»  oall«d  there  a  nuiub-r  of   times 
covering  a  period  of  several  weeks.      It  was  in   their  office  that 
the   insurance  broker  who  pinned    the   insurance  met  kr».   Frioe,  who 
had  beer,   known   to  Barnett  for   a  number  of  years.     Mrs.  Price  did 
net  testify,   although  the  evidence  shows  she  war  seen  around  the 
oourt   rooai  during  the  time  l?arnett   and  Arakow  wer«  being  tried, 
A  number  of  witnesses   testified  as   to   the.  good   reputation  for 
honesty  and   integrity  of  Krakow,      The  People   called  no  witnesses 
who  gave  testimony  on  this  question   to   the   contrary.     A  muabsr 
of  witnesses  also   testified   that  Barnett' s  reputation   for  honesty 
and  integrity  was  good;   the  People  in  rebuttal  called   sone  wit- 
nesses who   testified   that  his  reputation   for  honesty  and   Integrity 
wae  bad.      The  foregoing   ie  briefly    the  testimony  except  as  to   sosie 
documents  and  other   evidence  which  will  be  hereinafter  referred  to. 

The  defendants  contend  that  the  evidence  fails   to 
prove   that   the  Insurance   oosapany  alleged  to  have  been  defrauded 
was  a  oor  oration,    as  alleged  in  the   indictment,    *nd   that  under 
the  law  In  this  State  the  averaent  in  an  indictment   that  money 
has  boom  fraudulently  obtained  by  steana  of  a  conspiracy  from  a 
corporation  is  a  Material   aver&ent   and  «ust  be  proven  as  alleged. 
In   support  of  this  contention  the   cases  of  People  vf   Pernalsky., 
334   111.    38;   People  v.   Krltt ^brink.    269   111.    344;   Aldrlch  v. 
People.    225   111,    610;    People  v.    Stern.   l»o.    33968,   Appellate  Court, 
Pirst  district,   and  other  cases  are   cited.      The  law  ie  as  stated 
by  counsel  for  the  defendants. 

The  Act  of  June  .3,    1889  provides  "that   in   all  criti- 
cal   prosecutions    involving  proof  of  the  legal    existence  of  a  cor- 
poration,  user   shall  be  prim  facie,  evidence  of  ouch  existence." 
Cahill's  1929    Statutes,   p.    999.      The  charter       of  the   insurance 
corsoany  vat  not   introduced   in  evidence  and   the  only  question  is 
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whether  th«  iJtate  made  proof  by  user  as  providsd  by  the  statute 
quoted. 

Counsel   for   MM  defend  nte   contend   that   the  proof  i« 
entirely  insufficient  and  say   tnat  "The  only  evidence  offered  by  th» 
State  to  prove  the  corporate  existence  of  the  company  was  the  oral 
testimony  of  the  witness,   J.   Austin  .Eckstein.*     Ihey  then  discuss 
the   testimony  of  this  witness  and  contend   that  the  proof  i«  insuf- 
ficient under   the  authorities  above  cited,     iiut  we  think  the  testi- 
mony of  this  witness  is  not   the  only  evidmce  in   the  record   that 
tended  to  prove  that  the  Insurance  company  was     shown  by  the  exer- 
cise of  Its  corporate  functione  to  be  a  corporation.     The  sub«tanee 
of  Bakstein's  testimony  woe    OHM  he  w*«   assistant  manager  of  the 
Chicago  branch  of  Appleton  &  Cox,  Inc..  marine  underwriters  and  at- 
torneys In  fact   for   several  insurance  companies,   including  the 
Corporation  of  the  Koyal  Kxch&nge  Assurance  of  London,  Sngland;    that 
Applet  on  &  Cox  had  been  connected  with  the  Royal  .Exchange  for  about 
twelve  years  and  during  that   time  had  issued  on  behalf  of  the  Royal 
Exchange  over  fifty  thousand  insurance  policies;    that  they  collected 
premiums,   issued  drafts  and  did  a  general  insurance  business  in 
this  State.     In  addition  to   this  testimony   the  policy  issued  to  in. 
Price  Is  in  evidence  and  It  In  terms  states  that  "the  Corroration  of 
the  ftoyal  Bxahange  Assurance*    insured   the   jewelry  mA  furs  of  Mrs. 
Price.      It  was  signed  by  "Appleton  A  Cox,   inc.,  Attorney,*  and 
states  on  its  face  that  It   is   "not  valid  unless  countersigned  by  a 
duly  autixorlxed  agent  of  the   company*   at  Chicago  and   is  signed  *Sred 
S.    Jumes  &  Co.,  by  H.  M.  hlrie.  Agent," 

Oscar  Berlin,   the  insurance  broker  through  wn©>.;  the 
polioy  in  question  was  issued,    testified   that  after  Mrs.  Price 
filled  out  an  application   for   insurance  he   submitted  it  to  *red  3. 
James  A  Co.,   and  that   they  represented   the  ftoyal  Sxchonge  Aewuraree 
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Corporations. 

ftlri*   t^etUied    thwt  be  was  U    the   i.nmrwnce  business, 
b^ing  ewploy»»d  by  yr«N*   i,    James  It  Co.;    that  /red  8.    James  I  Co. 
are  agents  *for   the  Corporation  ©J'  the  Royal  Exchange  Aeaurnnee. 
They   ore  agents   for   the  Heyal  Kxchange   Corporation  of  the  Royal 
Exchange;*   that  he  signed  the   policy  in  behalf  cf  the   "corporation 
of  the  Boynl  iSxehange." 

U.  g.   Angell,  manager  of  Applet  on  A  Cox  who  wrote 
the  policy  in  Question,   testified   that  Appleton  ft  Cox  write  v&rl- 
ous  forms  of  insurance  and  h&v*?   an  office   in   Chicago.   He  also 
testified   that  he  signed   the  two   cheeks  with  which  payment  was 
stade  to  Mrs.   Price   fcr   the  loss  claimed  under  the  policy;   that  he 
had  been  representing  *tae   Corporation  of  the  -;oyal     xchange  As- 
surance of  JLonaon   five  and  o»e<»hslf  years.** 

Mnkley  testified   that  he  was  attorney   for  the   "Royal 
Sxohanfe  Assurance  of  London*   and  had  been   such  attorney  for  four 
er  firs  ypars. 

The   two   checks  given  to  &rs.   Priee  in  payment  of  the 
alleged  loss,  wsiieh  are  in  the  record,   ers  dated  at   Chicago  and 
state  on  their  face  that   •the  ftoyal  Sxeaange    .searance,"  through 
Aopleton  4     Cox,   Inc.,   their  attorney,   orders  payjaent  to  be  made 
to  Mrs.   Price.      The  application  made  by  J^ro,   Prioe,    a  copy  of 
which  is  In  the  record,    shews  on  the  back  ftf  it   that   ah©  is  ap- 
plying to   the  "Corporation  of  the  iioyal  Jtxeiiangs  Assurance,"  of 
London,  for   insurance,      the  proof  of  less  aade  by  kra.   Price 
statss  among  other  things  that  the  nas«  of  the  sofitp&ny  issuing 
the  policy  is  the  Corporation  of   th«  Royal  Exchange  Assuxanos. 
We  think  this  evidence    'as   sufficient,    in    the   absence  of  any 
countervailing  evidence,    to   tftfM   that  the  insurance   company 
Issuing  the  policy  in  question  was  exercising  ooruorate  functions 
in  Illinois.      The  documents  referred  to  designate  the  Insurance 
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company  as  a  oorn©rati;n,    ,md  we   think  wc  would  be  going  farther 
than   the  law  warrants  should  «•  hold   taet    thin  evidence  was  not 
prima  facie   sufficient   to  make  out  a  cane  as  required  by  the 
statute     of  thie  State.     We   think  there  is  no   oaae   that  goes  eo  far. 

In   the  Porn al sky  case  { 354  111.    5dj    the   indictment 
charged   that   the  defendants  broke  and   entered  the  store  of  W»   *. 
Woolworth  Company,   a  corporation,  with  intent  to  steal  and  oarry 
away  the  goods  in  the   store,      the   court    there  held   that   the  aver- 
ment  of  corporate  ownership  of  the  property  was  a  material   one  and 
that   the  existence  of  the  corporation  must  be  proved.     But   that 
such  fact  need  not  be  shown  by  th<?  charter  or  by  the  articles  of 

Incorporation.     The  court   then  refers  to   the  statute  which  we  have 

and 
quoted   *bovejt/*aid  (».   40):      "The  record  in  this  ease  contains  no 

evidence  of  any  character  that   the  f.  W.  Woolworth  Company  is  a 
corporation.* 

In  the  hrittonbrlnk  case  1369   111.   £44)   it  was  con- 
tended that   (p. 245):      "there  was  no  legal    evidence  that   Parke, 
Davis  *  Co.   was  a  corporation,   as   alleged    in   the  indictment.*** 
Sie  only   evidence  in  regard  to   the  incorporation  of  Parke,  Davis  k 
Co.  was  the  testimony  of  a  witness  who  was  permitted,  over  the  ob- 
jection of  plaintiff  in  error,   to  answer   the  question  whether  in 
the  years  1914,  1913  and  1912,    mA  n*  any  prior  time,  Parke,  Davis 
&  Co.   did  business   as  an  Individual,    co-partnership  or  a  corpora- 
tion.    He  answered,    'As   a  corporation.'     This   evidence  was  incom- 
petent.     It  afforded  no  proof  of  user  of  corporate  franchises.     It 
was  merely  the  opinion  of  the  witness. " 

In  **»«  Aldrioh  oase   (285  111.    610)    it  was  charged 
in  the   Indictment  that  "the  stolen  property  was  the  goods  of    'Axbert 
A.   Bowman,   a  corporation.'     the  proof  showed   it  was   the  property  of 
Albert  A.    kewman,    an   Individual.'1 

In  the  Stern  ease,   33968,  Appellate  Court,  S'irst 
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District,   III.,  it  «mt  charged  that   the  defendant  fraudulently  ob- 
tained  "the  property  of    'liayden.  Van  Atter   and  ahitiberg,   incoivo- 
rated,   a  corporation.  ,w      Met  only  ffvidonce  that   this  concern  was  a 
corporation  waft  that  a  witness  testified:      *'I  wan  employed  by 
Heyden,  Van  Atter  and  i*hirsb*rg,   incorporated,   a«  sales  manager.' 
And  two  exhibits,   on«  a  ©heck  ***   to   the?  order  of   Mayden,  Von 
Atter  and  s&tiMberg,1*  which  bore  ft  rubber  stamp  on  the  book  endors- 
ing  th*>  check  to  the  Yitmk   for  deposit,    in  which  the  name  showed 
"KaydeJ-i,  Van  Atter  and  Bhiiaberg,   incorporated.  ■ 

the  evidence  in  the  eases  cited,  is  far  less  than  the 
evidence  in  the  instant  case.     In  view  of  the  evidence  in  the  rec- 
ord tending  to   show  that   the  Insurance  ceetoany  was  exercising  cor- 
porate functions  in  Illinois,   and  there  being  no  evidence  to  the 
contrary,  we  are  of  the  opinion  that  the  proof  was  sufficient, 
People  v.   Burger.   259    111.    284-E87;   O.raff  v,  M/A/U   ™*  Iil«    ™*~ 
319;    and  Kossakowskl   v.   i^oole.    17?  111.    563-567. 

As  stated  above,   on  kmy  13,   19  29,  Mnkley,   the  attorney 
for  the  Insurance  eo&pany,   and  a  court  reporter,  called  on  fcre. 
Fries  and  asked  her  for  a  detailed  gftt-t'W Wit  as  to  how  the  robbery 
occurred.      xhe  Insurance  company  insisted  that  this  be  done  before 
the  loss  would  be  paid,   and  kr».   Fries  stated  that  this  was  all 
right,  whereupon  counsel  propounded  to  her  questions  w,<ion  she 
answered,  which  the   reporter   took  down  in   shorthand.     Afterwards 
the  questions  and  answers  *»«re  transcribed,  mailed  to  .frs.  Price, 
who  went  over  the*,  wads  sotse  corrections,   «nd  aft  or  consulting 
her  counsel   she  signed  thea  ana  tney  were  delivered  to  the  attorney 
for  the   insurance  eoaipany.      Xhe   substance  of  the   static '*ut  was   that 
she  had  been  actually  robbed  of  her  jewelry  and  coat.     The  state- 
ment  covered  a  number  of  typewritten  pages  arid  w&s  oft'evi.  in   evi- 
dence by  the  People,   after  Binkley  had  identified  it  and  testified 
as  to  how  it  was  prepared,   and  was  received  over  def Andante* 
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objection.     It  is  strenuously  insist**  fey  counsel  for  th«  defandonts 
that  thin  was  erroneous  rwd  highly  prejudicial;    that  it  e^uld  onyy 
hare  been  properly  admitted  to  impeach  Mrs.   Price  if  aha   took   the 
stand  ©n  behalf  of  th®  JHfimiillllH   Mfcl  t.satifiad   contrary  to   tha 
statement;   or  if  tha  People  tm  taken  fey  surprise,    to  call  har 
attention  to   tha  written  answers   she  had  made  to  the  questions 
put  to  her  in  order  to  refresh  har  WHttmVf  mM  MnaLkm.  har  con- 
science if  aha  testified  contrary  to   the  answers   there  mads.     We 
think  it   clear  that  none  of  thaae  contentions  is  apt  hero.     Tha 
People  were  showing  that  tha  Insurants   company  had  feaen  dupad  out 
of  »©re  than  $17,000  through  the  fraudulent  conspiracy  of  Mrs. 
Price  and  the  other  defendants.      This  was  what  Vttt  charged  in  the 
Indictment  end  the  People  had  a  right  to  prove  .and  wuat  prove  the 
allegations. 

A  further  contention  is  ss.ade  that  this  evidence  wae 
in  direct  contravention  of   sec.  #t    (fNka   2  of  the  Bill  of  Sights, 
of  ear  Constitution,  which  provides   that  in  all   criminal  proaecu- 
tian  the  accusal  shall  have  the  right  to  &*at  tha  witnesses  face 
to   face,   and   that  *h*t  Mrs.   Price   said,   as   shown  fey  the  statement, 
could  not  fee   shewn  unices  she  w«re  put  on  tha  stand.     Obviously 
what  Mrs.  Price  said  to  Binkley  could  be  testified  to  by  hi»  be- 
cause it  tended   to  further  the  cordon  design  «  the  criminal  con- 
spiracy:  and  the  fact   that  what  she  said  was  in   the  forsi  ©f  a 
typewritten  statement,  giving  exactly  what  was  said,   ought  not  te 
render  it  inadmissible.     Furthermore,  krs.   Price,   after  the  al- 
leged robbery,  made  written  proof  of  loss  in  an  endeavor  to  ob- 
tain payment   fro»s  tha  Insurance  company.      This  document  was  of- 
fered and  received  in  ev id ansa.     Obviously  it  waa  properly  re- 
ceived,  end  we  see  no  difference  in  the  receiving  of  that  docu- 
sient  than  in  receiving  the  decumtmt  in   Question,      She  def  *?.  ia/its 


y&H:  ti   ?/u  14?   tmsit 

*i<4   tfa«#   i  ■•  :    o#»cT  5v&u 

i  te.d  «£e  « :    ■ 

• 

/$*  a  if  >*aoa  ••»,&  Id  ta»a  f«iU  t*«  ai/te 

«&*  a*  »*»<  «mM  *«*  *»lx* 

.♦; 

**%      »<t   .•#■  -  wUaao   i»9Tie>  tit 

•■' -sioO  *iu«  !• 

iarxjir  tJRjU    h«r    , 
I  <rsssw  ttdn   malna  awori*  «^  $©a 

to*   b*&IU»#  *i   <•»«*• 
m  'to,  m  •  l(M  ®*fc  ***  ■'••^'i  *rt^  ft  a*   ;x*rxift* 

-Ik    >ti   iftf'fic   ,*u  XrfltslaJucU  *i   iftfcM* 

-Jo  *s  iweaooe  a*  a*  «t  iN«  ,\Y9drfo«  ft*a*I 

*««r  *rt©j^ac£  nJtfS  ,-*.>»  mm  »xW  max!  tntax** 

I         >9«    »W    &<•»    ,ft*V±»* 


11 


en  trial  did  not  have  the  right,   under  the  constitutional   pro-vision 
mentioned,    to  be  conl'r.  anted  by  j£r*.   Price  on  the  stand  before  the 
written  proof  of  loos  could  be  received.     Counsel  could  and  did 
cross   examine  the  witness  Mnkley.      Counsel   for  defendants  in  their 
brief  say  that  **It  is  obvious  that  the  statement  was  not  introduced 
in  evidence  by  the  State's  attorney  as  corroborative  evidence;    and 
moreover,   under   the  well   settled  rule  it  oculd  not  have  been  Intro- 
duced for  such  purpose,* 

The   statement  tulsan  HfMM  in  shorthand  as  it  was,   showed 
precisely  what  Mrs.   Price  h?%&   said.      -She  was  insist  info  that  she*  had 
been  robbed  and  should  be  paid  bj   the  Insurance  cc&pany.     This  was  a 
part  of  the  conspiracy  charged  and  we  think  the  document  was  properly 
received  in  evidence. 

The  argument  of  the  State's  attorney  made  to  the  jury 
is   also   complained  of  in  a  number  ©f  parti uulars.      One  is  that   in 
making  his  closing  argument,   in  hie  endeavor  to  show  the  jury  what 
are.  Price  said   about  her   string  of  pearls  having  been  foroibly 
Jerked  from  h«r  neok  in  the  hold-up,   »«  testified  to  by  witnesses, 
was   false;   that  the  State's  attorney,   in  a  demonstration  before  the 
Jury,  tore  apart  a  cheap  string  &f  beads  which  he  had  with  such 
violence  that  the  beads  scattered,   several  of  them  striking  the 
Jurors.     Until  there  was  n©  evidence  showing  that  the   string  of 
beads  used  by  the  State's  attorney  was  the  same  as  that  worn  by  £re. 
Price,  yet  we  are  clearly  of  the  opinion  that  the  Jury  would  in  no 
way  be  prejudicially  affected.      They  are   supposed  to  have  the 
qualifications  mentioned  by  the   statute  and  not  to  be  swayed  by 
every  little  incident  that  takes  place  during  the  trial. 

Of  a  like  nature  is  the  further  argument  that  the 
State's  attorney  said  during  the  argument   that  Baum  and  lirakow  were 
the  kind  of  men  that  "go  around  to  your  widows,   after  you  are  gone 
and   fleece  them  out  of  the  insurance  money,  ■     She  gfgJMMs'l  being 
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that   there  was  no   evidence   to  warrant   such  statement.      It   is 
alao  contend*?!  that   the  court   erroneously  overruled  object  ion 
to  the  argument  of  counsel   for  the  People  In  reference  to  hie 
statement   that   the  conspirators  Baua  and  levin  were   to  receive 
immunity.      The  argument  was:      "teen  of  this  jury,  X   told  you  be* 
fere,  when  I  made  an  objection  in  open   court  here,  I   said  if 
they  have  an   immunity  hath,   then    the  Judge  on   the  bench  autt  be 
co-cons»irators  with  thoae   that  &ive  the*;    the  immunity  bath.* 
This  argument  ought  not   to  have  been  made,   but   it  is  obvious  that 
Baum  and  Levin   expected   entire  immunity;   they  both  testified  to 
thle  fact.      The  Jury   clearly  understood  it. 

A   further  complaint   is  asade  to   the  argument  of  the 
State's  attorney  in  that  he   stated   that  Mrs.  Price  had  been 
"collaborating*  with  the  attorneys  for   the  defendants  every  day 
*te  fool   the  Jury;*  that  iters.   Price  was  in  the  back  of  the  room 
during  the    trial,   arid  in  his  argument   said,    *¥*hy  didn't  they 
bring  her  and  her  lawyer,  who  was   in   the  court  room  here  a  few 
minutes  ago**     A  further  complaint  is   that   the  state's  attorney 
in  his  argument  insinuated  that   the  defendant   "Barnett  h«d  had 
ilicit  relations  with  Mrs.   Price,*  and   further  charging  that 
Barnett  had  Induced  other  WnH   "to  put  up   a  fake  robfcery  hold-up.* 
And   ai.ain   the   3t»te'e  attorney,   in  his  argument,    eald,    "Barnett  is 
gone.     4e  does  not  want  to   sit  in     ere;"   that   in  attacking  irs. 
Price,  who  was  not  on  trial,  nor  a  witness  in  the  case,   the  State' • 
attorney   stated   that   if  the  jury  <U<1  not    find  Baum   and  Krakow 
guilty.   It  would  weaken  the  case  agtvinst  Mrs.  Price,     we  think  this 
argument  ought  not  to  have  been  made  in  view  of  the  evidence  in 
the  record,   but  ae   stated,    it  is  not   everything   said  by  the  State's 
attorney  not  warranted  by  the  evidence,    that  will  warrant  a  re- 
versal of  the   judgment.      The  statute  provides   that  jurors  shall  be 
from  twenty-one  to   sixty-five  years  old,   in  possession  of  their 
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natural  faculties  and  not   infirm  or  decrepit  and  of  fair  character 
•approved   integrity,   of   aound  judgment   and  wall   Informed  and  wue 
understand   tha  English  language."      3ee.    «,    chap.    70  ftevistd  atate. 
It  mutt  be   presumed   that  tha  nan  making  up   the  Jury  in  the  instant 
oa«t  had   the  quail  float  iena  Mentioned  In   tha   statute,   and  we  think 
it  clear   that   jurors  having  auoh  qualifications  would  not  be  af- 
feeted  prejudicially  towards  ine  defendants  on  account  of  tha  argu- 
ment made  by  tha  Assist  act  state's  attorney.      The  issue  was   clear 
and  it  was   that  the  defendants  had   conspired   to  defraud  an  insur- 
ance company  out  of  more  than  #17,000,   and  we  are  of  the  opinion 
that  the  jury  understood  this  was  the  quest ion   before  them  and 
were  not   swayed  by  the  argument  made  by  the  State's  attorney  of 
whieh  complaint  is  made. 

ter*.   Joseph  isa-um,  wife  of  one  of  the  conspirators, 
testified  -   and  her  testimony   snows   that  she  was  an  accomplice  - 
that   she  and  her  husband   called  on  Mrs.   Prtoe  at  h&r  hotel  apart* 
ment  about   the  beginning  of  September,  1989,   and  that  Baum  de- 
manded $5,000  from  Mrs.   Price  as  his   share  of  the  proceed*  of  tha 
conspiracy  and   the  $663  which  he  told  MFm.   Price  he  hud   paid  towarde 
the   insurance  premium  and   to   the  pawnbroker  aa  above   stated.     »rs. 
Baum  was  not  Indicted  m4,  it  is  eem tended   that  her   testimony  waa 
improper  for  two  reason*:      (1)   that  Mrs.   Baum,  being  the  wife  of 
the   alleged  accomplice  Joseph  Baum,  was   incompetent   to   testify 
under  sec.    5,    chap.   21  of  our  Statutes;    and  {%)   that  the  alleged 
conversations  ware  had  long  after  the   termination  of  the  eonaoiragr. 
Keither  of  these  objections  was  made  on  the   trial.      She  only  objec- 
tion was  a  general  objection. 

The  record   discloses   that  when  Mrs.  Baum  was  asked 
whether   she  had   ever  had  a  talk  with  her  iiuaband  with  regard  to  a 
fake  hold-up  in  which  he  participated,    counsel   for  the  defendants 
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•aid,    *I  object  to   that."     Xhe  object  Lon  was  overrii.rd.      Whe  w»i 
then  aaiced  when   the   conversation      took   |1ti<>.    Mid    replied  it  waa 
the  beginning  of  September,   1939.      wl    called   somebody   after  my 
conversation  with  «y  husband.     After  X   called  BOiuebod;y   I  went  to 
the  Seneca  hot*l,   wad  when  1    ggf   to   the  iieneea  hotel   i  went  to 
lire,   dice's  room."     Counsel   for  defendants;      Hi  object  to   that 
aan>e  line  of  testimony  and  i   want   to   r«n«w  j»y  objection."     The 
Court:      "Over ruled." 

An  examination  of   the  record  will    »ho*   that   at  no  time 
during  the  testimony  of  Km*  Barns  »a»  any  objection  auade  that   she 
was  Incompetent  under  the   statute  or   that   the  alleged  conversation 
was  after  the  termination  of  the  conspiracy,     ultb.   Baum  testified 
as  to  the  meeting  with  Mrs.   Frice  the  next  day  down  town  and  reeeiv- 
ing  the  $665.     Neither  of  the  objections  new  made  was  fta   any  way 
suggested  to  the  trial  Judge.     Under  our  procedure,  where  a  wit- 
sees  la  testifying  arid  defendant's  counsel    thinks  the   testimony  it 
improper,  he  should  point  out   the  objection  &&de.   fffyttirtly  eueh 
objections  as  are  now  here  urged.      2hie  is  done  so   that   th*  trial 
judge  can  rule  intelligently. 

But  in  any  event  we  are  of  ©pinion  that   the  first 
objection  made  in   the  brief,  namely,    that  fere.  ItiWWi  being  the  wife 
•  f  Joe  3au»,  was  incompetent  ttttifV  see,    S,    chap.   21,   &f  our 
statutes,   is  not  apt  here.      That  section  provides   that  no  husband 
or  wife  shall  be  competent  t©   testify  for  or  againot   the  other  as 
to  any  transaction  or  conversation  occurring  during  the  marriage, 
and  the  argument  is  that  Mrs,  bourn  *ae  permitted   to   testify  con- 
cerning conversations  with  &rs.    e>ri©e,   MM)    tin*;,  the  facts  testified 
to  by  hrs.  laum  were  obtained  by  reason  of  her  marital  relations 
with  Joe  Baum.     Mrs.  Eaum  was  ft*t  giving  testimony  for  or  against 
her  husband,   and  the  statute  does  not  apply.     She  Vol  testifying 
on  behalf  of  the  People,     her  nusband,   Joe  baua,  was  not  on  trial. 
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Th«  objection   carrot  ba  i»>f  Wtlj.      fcBMX  Is.  ^gfrPJ-.P*   20*  111,    312. 
The  second  objection  urged   to   tnis  testimony  of  lirs.   haum  was  that 
the  conversations  between  iter  husband   -aid  &rs.  Pries   in  hsr  presence 
vers  inad   iseible  because  they  took  place   sifter  the  termination  of 
the  conspiracy,   end   it   is  affgued   that  ths  allei^d   conspiracy 
terminoted  when   the   Insurance   company  made  the  final  payment  on 
July   2fi,   1929.      &nd   the   case  of  ttsOjMsVi  ■■▼«   JsJssUh    276   ill.    363, 
and  other  cases  are  cited   to   sustain   the  proposition  that  acts  and 
declarations  of  conspirators,    in   the  absenoe  of  other   com  con  oo  irate  rs, 
are  inadmissible  against  the  eo-eonenirators  who  are  not  present, 
which  acts  and  declarations  are  after  the  termination  of  the  con- 
spiracy,     *h«  sans  contention  is  Mil  that  the  court  erred  in 
permitting  Joe  liaum  to   testify  to  the  MM  conversation  with  hrs. 
fries  in   %hn  Seneca  hotel,   ana  for  the  same  reasons   stated  in 
counsel's  objection  to   the  testimony  ef  sire.   Baiaa.      The  record 
shows,  however,   that  when  Joe  B*um  was  about   to  testify   concern* 
lag  this  conversation  with  Mrs.  fries,   counsel   i~nr  the  defendants 
objected   "that   this  was   subsequent  to   July   25th.  ■     'fhe  eourt  over- 
ruled  the  objection   and  although  it  was  not   then  pointed   out  that 
the  objection  was  that  the  conversation  was  after  the  termination 
of  the  conspiracy,   yet  we  thin*  the  objection  r?as   sufficient  to 
save  the  point  and  the  ruling  of  the  court  was  erroneous  as  held 
in  the  H&lpin  and  other  oases,   although  the  evidence  which  was 
held  to  be  improper  in   the  4aj.pia  case  was  not   so   closely  related 
to  the   conspiracy  taere   charged  as  is  the   evidence  in   the   instant 
case  to   the   conspiracy  of  the  defendants.      The  evidence  hsre  is 
to  the   offset   that  it  was  a  part  of  Mi   conspiracy  that  the  pro- 
ceeds of  the  insurance  money  received   should  be  divided,   one-t  Ird 
to  Mrs.   Price  and   two-tiiirds  ar«ong   ths  other  conspirators,      Bo   that 
what  was   done   towards    the  division  of   the  loot  was   s  nart   of  the 
original    conspiracy.     And   in  California  it  has  been  held  that: 
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The   coi:«io»   design   oi   a   eri    inal    enterprise  itay   extend,    however,    as 
appellant   concedes,  beyond   the  point  ol'   th«  couwi«»ion  of  *n  act 
constituting  tho   criae  for  wMch    the  alleged  conspirator  is  on 
trial.        locale   T.   Pole.   123   Oal.    294;    MM   j»«o.Blq   v.   fiolwas.   118 
Cal.    444;    ***   People  v.   Rodlcy.   131   Cal.    240;    MKI    «Th«  question   as 
to  when   the  design  Is  accomplished,   and  abandoned  is  one  depending 
on  the  facts   and   oirc;u«»t.»nces  in    each  case,    and  the  nature  and 
purposes  of   the  conspiracy,    Ml    such  quoation   xs   one   for  the  Jury, 
as   is  also   the  question    ,*e    to  whether  the   nets  proven  were  not   a 
part  of  the  design  of  the  conspiracy, ,w     People  v.  Lorraine,  90 
Cal.   App.    317-327. 

But  we  are  %lso  of  the  opinion,   as  held   in   the  Hatpin 
case,  where  the   evidence  was  received  over  objection  and  where   the 
court  held  it  was  erroneously  received,  yet  It  was  further  held 
that  upon  a  consideration  of  all   the  evidence  in  the  record,    that 
the   court  would  not  be  warranted  la    reversing   the  judgment  of  con- 
viction  if  the  jury,   acting  reasonably  on   the   competent   evidence  and 
under  proper  instructions, could  have  reached  no  other  conclusion. 
In   the   in* tan t  ease,   upon  a  careful   consideration  of  all   the  evi- 
dence In   the  record,  we  thir-k    that   considering  only  the  competent 
evidence   the  jury  could  hav©  reached  no  other  verdict  tnan  they 
did,   and  In   these  cir coast any e*  the  judgment  ought  not   to  be  re- 
versed,   as  held  in   the  Hal  pin  case. 

Further  complaint   is  made  that  the   court  erred  In  per- 
mitting Joe  Bausa  to  testify  over  objection   that  after  he  went  to 
Binkley,   attorney   for  the  Insurance   company,   an3   told  him  of  the 
eonspiracy,    and  while  he  was  at  Binkley* e  office  in   an   endeavor  to 
convince  Binkley  of  the  truth  of   the  story,  he   called  up  kre.   -Price 
on  the  telephone  and  a  x&an  In  Mnkleyfs  office  listened  in  to   the 
conversation  on  an   extension   telephone.      The   conversation  as  tes- 
tified  to  by  Baua  was:      "•Hello,  tern*  Price,    this  ia  Joe.'     She 
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•Aid*    *Wh*t  do  you  want?*      I    said,    *X   could  get  a  thousand  dollars 
for  the  coat.  '      She   said,    'All  right*    and  hung  up."     Whan  Baiun  waa 
being  interrogated  concerning  thia  matter  the  ob,1eotior.  of  counsel 
for  the  def^n-lanta  was,    "1   object.     We   are  not   bound  by  what  S oaf fa 
told  this  man."     tfcaffa  waa   the  umxi  who  listened  in  on   the  tele- 
phone.     The  point  now  wade,    that   the   aviienee  waa  in»*d:  issible  be- 
cause  the  conversation  took   olaoe  long  after  the  termination  of  the 
consniracy,  was  not   the   contention  j*;ade  on    Wio   trial.     But   in   any 
•went,  we  think  the  testimony  was  net  of  euoh  a  character  a«  to 
warrant  us  in  disturbing   the  verdiot  of  the  Jury. 

Zt  la  also    contended    that    the   court   cried  in   admit- 
ting the  testimony  of   the  witnaas,   Sohaefl'er,   who  was   the  auditor 
of  the  boulevard  Bridge  Bank.     tie  testified   that  a  kro.  Laura  2. 
Price  who  lived  at   the   Seneca  hotel,  had  drawn  a  check  against  her 
account  at   the  bank  Beytei&ber  6,   1939.      The  evidence   shows  that 
Mr*.  Laura  £.  Price  lived   at  the  Seneca  hotel   and  that  a  i.re.  Laura 
£,    Price  had  an  account   in   the  bank,   and  the  People  sougnt  to   show 
that   the  #663  which  was  given  to  ~rs.   Baua  by  Mrs.   Price  the  day  after 
the  conversation  was   alleged  to   have  been  had  between  ire.   Price 
and  Bauc    and  his  wife   -at  the  Seneca  hotel,   was   the  money  drawn  out 
by  Mra.   Price   the   day   before   the   payment  was  made.      Objection  to 
this  testimony  is  that  it  aerel.v   corroborated   the  teoti&or.y  of  Bau» 
and  his  wife  in  regard  to   the  conversation  had   at   the  3«n*ca  hotd 
with  Mrs.   Price,   and   since   the  testimony  of  Bams  and  his  wife  was 
inadmissible   for   th«  reasons  urged  by  counsel   for   the   defendants, 
the  evidence   tending  to  corroborate  it  was  also   inadmissible.     £• 
audi  objection  was  laade  on    the  trial  of   the  case.     We   think  the 
ewilenoe  was  properly  admissible   as  ten-Jing   to   aaow  that  Lra.   Pries 
drew  $600   fror;   the  bank  aliaoet   isusediately  before  Mrs.  Laun  testified 
•he  was  handed    the  $663  by  Mrs.   Price, 
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Lloyd   J.    Butler   testified    that  he  was   an   official   of 
the  Illinois   Stat*  i'«wn<--rs*   Association,   and    that  Mrs.   i*rioe  hud 
pawned  her    ring   there   an-f  he   identified   the   pawn    ticket   bearing   the 
signature   of  v*ra.   Priee,    which  showed    that   aIlo  hud   reowived  her 
ring  fron    the  broker.      There  «ai   evidence   tending   to   show   that  ths 
signature   en    the   tie*et  was  Mrs.   Price's   signature.     Wo   ti.injt  this 
ori donee  was   entirely  proper,   as   this  was  lon<,.;  before  the   ter  i na- 
tion of  the   conspiracy,   and  whether   there  wao  a  varianoo  in   the 
•mount  of  money   alleged,  to  have  been  paid   to    the  witness  by  iurs. 
Price,   as  defendants'   counsel  contend,   and  the   amount   the  latter 
paid  to   the  pawnbroker,   only  went   to  the  waight  of    tills  evidence. 

Defendants  complain  of   the  giving  of  instructions 
nu  tiers  4,    7,    3  and  10.     By  infraction  J»c.   4   the  Jury  were  told 
that   the  defendant  might   testify    in  his  own  behalf  and  how   they 
should  look  at  this  testimony.      Instruction  &o.    7  told   the  Jury 
that   the   testimony  of  an   accomplice  was   competent   evidence ;    that 
the  credibility  of  the  accomplice  was  for  the  jury  to  pass  upon  as 
they  would  pass  upon   the  credibility  of  any  other  witness;    that 
ouch  testimony  must  be  received  with  great   caution,  but  if  euoh 
testimony  earried  conviction  and   the  jury  wer«   convinced  of   its 
truth,   they  should  give  it  the  stu&s  weight  as  would  be  «Avcn  to 
the  testimony  of  a  witness  who  was  In   no  respect  Implicated  in  the 
of  fen  no.      Instruction  ftp*    8  was   to   the   effect   that  under  the  law 
a  defendant  might  be   convicted  by  the  an corroborated  teatiaony  of 
an  accomplice;    and  If  the  jury  f  und   fro&  the   evidence  that   the 
testimony  given  by  Barnett  and  Levin  was  true,    then  they  oould  aet 
upon   such  testimony;    that   the  testimony  of  an  accomplice,   like  all 
other  evidence,  wao   for   the  jury   to  pass  u  on.      instruction  *o.   lu 
was  in  reference   to   oireu&stantial   evidence. 

Wo  think   there  *as  no  prejudicial   error  la   the  giving 
of  the   instructions  complained  of,    in   view  of  the  evidence  in 
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the  case.     While  there   -ire   souse  la»cc.-ur»ci*»a  in  the  instructions 
we   think  they  are  net  wt  such  a  character  ae  to  wurrunt  ua  in 
disturbing  the  Yerdiet  if  the  jury. 

%%•  judgment  of  the  Crminal   court  of  Cook  county 
la  affirmed. 

Mmtohett,  Is.    J.,   mi  fce^urely,   J,,   concur. 
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BDfARD   J.    PAUL&m   et    al.. 
Appellants. 


IJJTSB1.0CUTCKY   APPJffC  FROM  tU 
COURT  Cf  COOK  boiHTfY. 

259lik.6i»0d 


MK.    JUSTICE  0»COK&OK   ■MUfJMlfl   Tfflt  OPINIO*  0*  T1K  COUi'.T. 

By   this   appeal    the   defendants   seek   to    reverse   an  or- 
der entered  by  the  Circuit   court  of  Cook   county  enjoining  the   de- 
fendante  from  foreclosing  a  chattel  mortgage  on   certain  personal 
property  and   from  resting  the  property  froni  certain  premises  lo- 
cated  in   the  City  of  Chicago.      The  in junctional  order  was  issued 
October  9,   1930,  upon   complainant '  I  verified  bill   of  complaint 
and  accompanying  affidavits.      The  order  provided   that  the  writ  of 
Injunction  issue  upon   the  complainant  giving  bond  in  the  sur*  e*f 
$3,ooO.     The  bond  was  filed  and  approved  on  October  9th,  19  30. 
On  November   3th  the  defendants   took   their  appeal  under   the   statute 
by  filing  their  bond  and  having  it  approved  by   the  clerk  of  the 
court. 

The  defendants  first   contend   that   the  order  is  wrong 
and   should  be  reversed  because   the  bill  was  improperly  verified. 
The  affidavit   to   the  bill   of  cesjplaint  is  made  by   the  complainant 
in  which  he  owoaro   "that  he  has  read   the  above  and  foregoing  bill 
of  complaint  by  him  subscribed  and  knows   the  contents   thereof, 
and  that   the   same  is   true  of  his   own  knowledge,    except   as    to    those 
matters  which  are  therein   stated   tc  be  on  his  information  and  be- 
lief,  and   as   to   those  matters,  he  b*lievee   it   to  be   true."     This 
affidavit  is   in   proper   form.      Ifarrell  v.   Helberg.   262  111.    wttj 
Peterson  Co.    v.   Asphalt   Sales  Cora..   235  111.   App.    592;  Rational 
Supply  Co.    v.    Ill,      resexvlnfe   Co..    239    111.    App.    ©9.     *o   conten- 
tion  is  made   that   the  affidavit  was  not   in    proper  forn,   but   the 
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point  made  is  as   stated  by  counsel   for   the  defendants,    that   "The 
bill  of  complaint  did  not    charge   anything  on   information   and  be- 
lief.    Bvery  statement   therein  made  *as  positive."     Shis  le  a 
Strang*  argument  to   advance.      The   averments  of  the  bill   are   stated 
positively  and  the  verification   is   that   the  averments  are  true. 
The  faot   that   complainant  added   in  his  af 1 iduvlt   that  he  beli«ved 
the  matters   in   the  bill  which  are   said   to  be   stated  upon  informa- 
tion and  belief,   It  be  true,   is  surplusage. 

A  furtner  point  io  cade  that   it  was  error  to   issue 
the  injunction  without  notice.      Section  I  of  chapter  &9  of  our 
statute  provides  that  no   court  shall   issue  an  order  awarding  a 
writ  of  injunction  without  previous  notice  of  the  tiae  and.  place 
of  th>-    application  having  been   given   to   the  defendants  unless  it 
•hall  appear  from  the  bill   of  accompanying  affidavits  that  the 
rights  of  the  complainant  will  be  unduly  prejudiced  if     the  in* 
Junction  is  not  issued  immediately  and  without  notice. 

Fro:    the  allegations   if  the  bill  which  must  be   taken 
as   true  en  the  record  before  us,    it   appear*   that   the   complainant  is 
the  owner  of  a  building  and  furniture  in   the  building  which  le 
being  used  ae  and   for  rooming  house  purposes;    that  one  of  the 
defendants,    although  not  having  any  interest  in  the  furniture, 
fraudulently  purported   to   execute  a  chattel  mortgage  conveying  the 
furniture    to   the  other  defendant;    that   both  of  the  defendants  knew 
that   the  furniture  belonged  to  complainant  but   that  they  had  en- 
tered into   the  alleged   chattel  mortgage  to  defraud   the  complainant; 
that  the  alleged  mortgagee  was  proceeding  with  an   alleged  foreclosure 
of  the  chattel  mortgage*     and  had  advertised  that   the   furniture  *ould 
be   sold  under   the  alleged  chattel  mortgage  a  day  or  two  after   the 
bill  was  filed.        It  is   further  alleged  in  the  bill    that  one  of  the 
defendants  had   stated   that  he  intended   to  remove  the  furniture   fro* 
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the  building  where  It  waa   located   to    ?l*eee  unhnown   to  the  eonplain. 
ant,    and   that   If  thie  were  done   the  complainant  would  be  unable  to 
find  hie  furniture.     On  preliminary  Motion  of  tiiie  kind,   under  the 
allegations  of  the  till,  we   cannot   eay   that  the  court  wae  in  error 
in   issuing  the   injunction  without  notice,      &or  can  wc   say  that   the 
injunction  of  the  defendant a   that   a  court  of  equity  was  without 
Jurisdiction  because   complainant  had   an   adequate  remedy  at  law  by 
an  action  of  replevin,   is   aeund.     ¥«  think   eomp  alnant's  remedy 
by  an  action  of  replevin  wae  not   complete  and  adequate.     In  the 
instant  case,    if  complainant   ia  able  to  prove  that   the  chattel 
mertgag*  was  fraudulent   as  he  allege*,    then  it  can  be  ordered 
delivered  up   and   cancelled  and  all  of  the  righte  of  the  partiee 
can  equitably  be  adjusted. 

Obviously,  we  are  not  passing  on  the  merits  of  the 
contentions  made  by  the  complainant  because   that  matter  is  not 
before  us. 

th«  order  of  the  Circuit   court  of  Cook  county  is 
affirmed, 

ttatehett,  P.    J.,    and  MoBurely,   J.,   concur. 
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KTHKi  0.  &US3JC.L, 

1 

( Plaintiff f)  *poe§^jS«, 


WXLclAk  J.  RUSSELL, 

(Defendant)  Appellant, 


Ai/EAL  FROM, 

.  mt  I 

00OK   COUIITY, 

259  LA.  650^ 

Opinion  filed  Dec  10,  1930 


MH.  PRESIDING  flUlM  fl  1,80a  delivered  the  opinion 

of  the  court, 

T  is  is  an  action  in  replevin  brought  by  £thsl 
0.  Russell*  plaintiff,  against  Silliam  J.  Sussell,  the 
defendant,  who  is  also  the  father  of  the  plaintiff*  The 
aotion  was  to  recover  an  aapico  piano  and  certain  music 
rolls,  one  green  lacquered  desk,  one  bookcase  and  certain 
bedroom  furniture,   Plaintiff  alleges  that  the  piano,  to- 
gether vrith  the  bedroom  furniture,  was  given  to  her  by  her 
father.  She  testified  that  he  told  her  that  he  would 
furnish  her  bedroom  as  a  birthOy  present  and  did  so  furnish 
it.   It  was  agreed  by  counsel  during  the  course  of  the 
proceeding  that  the  iano  was  paid  for  by  the  defendant. 

It  is  insisted  on  behalf  of  the  defendant  thmt  he 
*as  unable  to  procure  a  fair  trial  because  of  the  conduct  of 
the  oourt  and  counsel  for  the  plaintiff.  The  replevin  action 
was  started  Haroh  15,  1929,  Over  objeotion  of  counsel,  the 
plaintiff  was  asked  numerous  cues t ions  by  her  counsel  in 
regard  to  the  terms  of  the  will  of  her  uother  for  the  purpose 
of  showing  that  the  mother,  who  died  December  16,  1938,  left 
her  personal  property  to  the  plaintiff.   The  record  seems 
to  be  full  of  this  line  of  examination,  which  *as  interjected 
by  counsel  for  plaintiff,  although  the  action  was  not  brought 
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by  the  plaintiff  a.  executrix  of  the  estate,  nor  i.  there 
evidence  showing  .hat.  if  any.  property  belonged  to  the  aether 
prior  to  her  death.   The  court  peraitted  this  line  cf  examin- 
ation, which  we  believe  was  immaterial  m  view  of  ths  fact 
that  the  property  in  question  was  claimed  to  have  *.„  a  ^{% 
from  the  father. 

**ring  the  course  of  the  proceedings,  the  following 
discussion  took  place  while  plaintiff  *a8  being  cross-examined: 
pleased*  tt~-be'«s   *  ■"«  to  show,  if  the  Court 
The  Oourt:  I  think  you  are  w«stin*  timw  tv.. 

Th.  Courl^f*  ,UO?ii  SSe  ia  •*«**••»  years  old. 
me  uourt:   It  don»t  make  any  differ*»nn«  «r  »u 
was  forty  year;  old  if  he  wanted  to  kelS  i?  up.  ** 

tl'   ^???frg;  I   "S  t0  ®how  h*  did  support  her. 
»r.  . eniff :   Ju  t  ;»  atinutp  I  »4  n  «»*<««  -vl  v  \. 

the  acney  in  this  family  SS* hVw^aame'd?10   * 

l.aw  fr,rt^?8?*aR;   lf  th€  Oourt  Pi«a»«,  this  youn* 
lady  is  oxaiaing  certain  things  as  belonging  to™??. 

furnitur^       0l**"i»8  the  piano  and  bedroom 

Mr.  aroseberg:   All  ri^ht. 

at  all.   a0UrtI  *****   CUght  to  haTe  0OJBC  int0  <*»*t 

.    *r-  ^rossberg:  So  it  never  had.  No  daughter 
should  have  brought  this  kind  of  a  a  .it.    u*nxer 

*,.  K?he  °2ufJ:  *°  f&ther  should  have  deprived  a 
daughter  of  thea.  the  only  daughter  he  had  - 

the  JSiy^fS"^ p#oi'Uy  When  the  *°th"  *"**•* 

we  .sSs°sa:?5i  {nr?s.vf  th*  uourt  pl0aae- 

The  Court:  Tes.  *e  will  go  on  with,  finish  it 
and  get  a  verdict  on  it. 

Mr.  Grosaberg:   in  view  of  the  last  remark  - 

.«  »i??%?T"v\*In  view  of  ■*•  the  reaatrks  »*•• 
we  wiii  finish  it,  won't  carry  it  any  further. 

*   «iff!  G*o»*b«*g:   I  move  the  Oourt  be  permitted 
to  withdraw  a  juror. 

The  Court:  Overruled,  proceed.  Proceed  I  say.« 
At  the  end  of  oialatiff '*  evidence,  oounsel  for 
defendant  attempted  to  present  So  the  court  a  aotion,  which 
the  court  refused  to  hear.   e  presume  it  was  an  attempt  to 
present  a  motion  to  direct  ■  verdict  at  the  end  of  plaintiff's 
Cass. 
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On  dirmct  examination  the  defendant  was  asked 
certain  questions  for  the  purpose  of  elioiting  the   fact  that 
he  was  living  with  hie  family,  and  that  the  artioles  in 
question,  at  the  time  of   the  r ©fieri n  suit,  were  in  his  home. 
The  court  undertook  to  cross  examine.      The  questions  and 
answers  folios: 

**.   You  ditto* t  occupy   the  bedroom!     A.   sot  alw-ys. 
H*     *o;   you  didn»t  use  the  furniture  in  there! 
A.      when  it  was  in  there,    the  same  as  we  did  «ny 
other  furniture  in  the  house. 

The  Court*     it  ■*•  her  bedroom, 

Ths  witness:     It  was  her  room*  yes,   but  it  wasn't 

her  furniture. 
H*      aid  you  play  the  piano?       a.      Tss. 

Ths  Court:  Does  the  girlt 

The  Witness;  Anyone  could  play  it,  it  was  an  eleotric 

piano. 
%,   Is  that  the  reason  you  play  it?  A.  Mo.* 

Ouring  the  course  of  the  proceeding,  the  plaintiff 

testified  that  she  w%3  thrown  out  of  her  home  and  sustained 

a  black  eys.   this  wag  denied  by  the  defendant.   Plaintiff 

was  examined  in  rebuttal,  by  her  counsel,  and  at  the  end  of 

counsel *s  exami nation  the  court,  over  objection  continued  the 

examination  as  follows: 

"Ths  Oourt:   Tou  male  sons  statement  -bout  a  black 

eye,  why  don*t  you  make  good  on  it* 

Mr.  Remiff :  Oh,  I  forgot;  1  thank  the  Court  for 

the  suggestion. 

It   aid  you  have  any  discoloration  of  the  eye  after 

this  timet 

The  Witness:   fC3,  sir,  *  •  • 

The  Court:    fcroai  what,  what  caused  that?  •  *  * 

A.  My  brothers  hit  me,  too. 

The  Court:   Old  they  actually  strike  you? 

The  Witness:  Yes,  sir  •  •  *  *• 

There  also  appears  to  hawe  been  an  effort  to  interject 

into  the  proceeding  a  cloud  of  suspicion  around  the  conduct 

of  the  defendant  *nd  by  innuendo  he  was  charged  with  hawing 

forged  certain  documents  pertaining  to  the  estate  of  his  wlfs. 

The  oourt  ruled  this  out,  but  it  was  repeatedly  wrought  before 
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the  attention  of  the  jury  for  no  good  purpose.   The  issue 
involved  vas  ■  simple  question  of  faot  M  to  the  ownership  of 
the  property  in  question.  The  estate  of  the  mother  wae  not 
involved. 

In  any  motion  a  court  should  be  careful  of  its 
ooniuot  so  as  not  to  create  an  impression  in  the  winds  of 
the  Jurors  that  the  c:>urt  leans  toward  one  side  or  the  other. 
The  conduct  of  the  court  in  this  case  in  participating  in 
the  examination  of  witnesses  necessarily  indicated  to  the 
jury  that  the  court  had  an  opinion  unfavorable  to  the  defendant. 
His  remark,  in  the  resenoe  of  the  jury,  *«o  father  should 
deprive  a  daughter  of  them»B  meaning  the  property  in  cueation, 
ras  in  itself  enough  to  indicate,  not  oniy  that  the  court  was 
favorable  to  the  plaintiff,  but  th-st  he  considered  the  conduct 
of  the  defendant  reprehensible  nd  unnatural.  It  is  un- 
fortunate that  cases  have  to  be  reversed  because  of  the  conduct 
of  the  court  thereby  incurring  added  expense  Mes  loss  of  time 
in  the  retrial  of  suoh  actions.  The  jurors  sere  instructed 
by  the  court  to  the  effect  that  anything  ssid  or  done  by  the 
court  should  not  be  considered  by  them  in  arriving  at  a  verdict, 
but  this  instruction  did  not  cure  the  harm  already  done. 

M  »*e  of  the  opfcnlon  that  the  conduct  of  the  court 
and  the  remark*  made  by  it  in  the  course  of  the  proceeding, 
were  suffioient  to  justify  a  reversal  and  for  that  reason  the 
judgment  is  reversed  and  the  cause  remanded  for  $  new  trial. 

HJMKsf  HWIMM  **  OS. 

HUttii  AliD  .RIKaD,  JfJ.  COUGAR* 
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K.AL   FROM 

HUNIC1FAL   JOUR 


THE  UREAT   ATLANTIC   ft   PACIFIC       j  OF   CHICAGO. 

TEA  00. ,   a  Corporation, 


APp«iiant.  I  259  [.A»  65X 

Opinion  filed  Dcc0  10,  1930 

MK.  mtKmm   JUSTICE  «IL30S  delivered  the  opinion 
of  the  court* 

Plaintiff  Bassman  brought  his  action  to  recover  for 
injuries  to  hie  automobile  by  reason  of  a  collision  at  the 
intersection  of  Lincoln  avenue,  Worth  Park  avenue  and 

isoonsin  street,  three  intersecting  streets  in  the  City  of 
Chicago.   Plaintiff  testified  that  he  was  driving  northwest  on 
Lincoln  avenue  and  that  at  the  intersection  of  that  street 
with  Wisconsin  street,  his  oar  was  struck  on  the  right  side 
by  a  truck  of  The  ireat  Atlantic  *  pacific  Tea  Co.,  which  was 
proceeding  along;  Wisconsin  street  in  a  westerly  direction. 
Plaintiff  testified  further  that,  as  a  result  of  said  ool^ision, 
his  oar  was  pushed  over  against  &  oar  operated  by  the  defend  nt 
3mith,  which  was  going  southeast  on  Lincoln  "venue  in  the 
opposite  direction  from  that  in  which  plaintiff's  car  was 
proceeding* 

At  the  end  of  plaintiff's  testimony,  both  defendants 
aade  notions  for  a  directed  verdict  which  were  overruled.   There- 
upon neither  defendant  offered  any  proof  as  a  matter  of  defense, 
but  moth  renewed  their  notion  for  a  iirected  verdict  at  the  end 
of  all  of  the  evidenoe.   The  cause  was  tried  by  the  court  with- 
out a  jury  and  a  finding  was  had  in  favor  of  the  defendant,  Smith, 
and  against  the  Great  Atlantic  *  pacifia  Tea  Co*,  and  judgment 
entered  on  the  finding  in  the  sum  of  67. 18* 
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It  Is  urged  on  behalf  of  the  defendant,  Great  Atlantic 

A  .  aoiflo  Tea  Go.,  that  the  court  erred  in  finding  in  favor  of  th« 

defendant,  ^aith,  and  against  the  defendant  here,  bee-use  of 

the  f*ct  that  at  the  close  of  the  plaintiff's  case  the  court 

denied  a  notion  for  a  directed  verdict  as  to  both  of  thea  and, 

subsequently,  under  the  sane  evidence,  found  in  f  %vor  of  the 

defendant,  S«ith#  and  Against  the  defendant  here. 

We  are  referred  to  the  ease  of  Uenalinger  v.  sew 
Illinois  athletic  ^iub  of  *hica*ip.  553  111,  App,  298,  which, 
however,  is  not  in  point.  In  th-st  case  the  Appellate  court 
held  that  it  Fas  bound  by  ■  previous  decision  and  that  the  setter 
had  been  before  it  on  a  previous  &ppe  1.  in  the  case  at  bar 
the  court  retained  Jurisdiction  of  the  cause  and  had  the  power 
to  change  its  ruling  during  the  course  of  the  proceeding. 

It  is  suiso  insisted  Hat  under  the  proof  offered  by 
the  plaintiff,  it  was  impossible  for  the  accident  to  have 
occurred.  It  is  pointed  out  that,  froa  plaintiff's  proof,  the 
usoidant  could  not  have  happened  because  of  the  fact  that  at 
the  rate  at  which  his  ear  was  proceeding,  it  rould  have  been 
beyond  the  street  intersection  before  the  truck  of  the  defendant 
had  reached  it.  The  answer  is  that  the  accident  did  occur  at 
the  street  intersection,  and  the  testimony  of  the  plaintiff  is 
that  his  oar  was  struck  on  the  side  by  the  trues.  \ rom  the 
faots  in  evidence  it  is  apparent  th^t  the  truck  ran  into  the 
autoaooile  and  not  the  mtos&ohile  into  the  truck. 

The  court  heard  the  evidence  without  •  }ury,  **&  thin 
court  caunot  aay  that  its  finding  is  so  manifestly  against  the 
weight  of  the  evidence  that  it  should  disturb  that  finding  and 
judgment, 

For  ths  reasons  stated  in  this  opinion  the  gwigMfti  of 

the  Municipal  Court  is  %f  limed. 

JUDftiMT  »• 

HEBS1,  A8D  FKI&liO,   JJ.    JOfeu      . 
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ATHAR  hUiMU&OlfF, 


OITY  OF  GKXOA0O*  a  Municipal 
Corporation, 


(Oefendant)  Appellant.   ) 


Ai'rEAjL  J> 


BUI  10 II  LL  COU 


OF   CHIC* 


259  I.A.  651 


Opinion  filed  Dec  10,  1930 

WR,   PRESIDING  JC         M  delivered  the  opinion 
of  the  court. 

Plaintiff  aued  to  reoover  $200  paid  by  hi*  to  the 
defendant  Gity  of  Chicago  for  a  license  as  a  junk  dealer  for 
the  year  1925, 

It  appears  froas  the  record  that  the  ordinsnc  re- 
quiring the  payment  of  |300  to  the  city  for  euoh  license  had 
been  repealed  by  a  subsequent  ordinance  passed  November  |Sf 
1924,  and  so  held  in  the  case  of  pejsn.er  v.  The  Pity  of 
QMo^tco.  318  111,  131. 

Plaintiff  testified  that  at  the  tiae  he  *ads  his 
application  and  paid  his  a&oney  to  defendant  for  his  iicense 
he  was  told  that  the  license  would  be  sailed  to  hi«.  He 
never  received  it. 

Gross,  a  witness  for  the  city,  testified  that  the 
license  raa  never  issued,  out  that  it  was  held  because  of  a 
notation  on  the  back,  '•Holding  to  collect  for  13S4  license.*' 
There  is  no  evidence  that  the  plaintiff  owed  for  a  1 
license.  The  payment  was  made  by  the  plaintiff  Ml  received 
by  the  defendant  for  a  specific  purpose,  namely,  issuance  of 
a  1935  license. 
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Under  the  circumstances  in  this  c^sse,  there  being 
no  ordinance  authorizing  the  ooiiection  of  the  money,  it 
s-ould  hare  been  r  turned* 

The  cause  was  tried  by  the  court  without  a  jury 
and  the  issues  vere  found  in  favor  of  the  plaintiff  and 
Judgment  entered  for  ; 200,  and  we  beliere  properly  so* 

for  the  reasons  stated  in  this  opinion  the  Judgment 
of  the  Uunicijail  Oourt  is  affirmed, 

JUDOMfctiT  AFFIRMED. 

-  UiO  rftXEND,  JJ.  JO! 
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MRS.    JOSZfHIH..  .  .-, 

(Plaintiff)      kV0&lm£tt 


(Defendant)   Appellee* 
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259I.A.651 

Opinion  filed  Dec,  10,  1930 


MR.  II      S  JWIO-        leUv**ei  the  opinion 
of  the  court. 

This  is  Ml  appeal  by  Josephine  Hausaer  to  review 
a  Judgment  entered  by  the  Superior  Court  of  Gaok  County 
finding  the  issues  against  her  end  in  favor  of  Joseph  Kausner, 
H  •  defendant.  Suit  was  started  July  3,  1928.  From  the 
record  it  appears  thmt  this  was  the  second  trial,  the  first 
one  resulting  ia  a  disagreement  of  the  jury,  the  errors 
relied  upon  for  reversal  are  eased  entirely  upon  the  weight 
of  the  evidence. 

Plaintiffs  ciaia  im»   for  C1S0O  loaned  to  the 
defendant  in  April  1321.  At  MM)  trial,  in  support  of  her  elaia, 
plaintiff  produced  two  certified  cheeks  dated  .Move.aber  1,  133?, 
one  for  $1500  and  one  for  9Jtt*4§»  signed  by  John  0.  Sastear, 
drawn  on  the  avenue  etste  Sank  of  Oak  Mfc*  Illinois,  and 
payable  to  the  or  1st  of  Joseph  Biusner,  the  defendant,  neither 
of  these  checks  bore  the  endorsement  of  the  payee,  Plaintiff 
ol&iaed  the  check  for  I1S00  was  in  payment  of  the  Io».n.. 
defendant  denied  that  he  owed  plaintiff  any  money,  but  insisted 
that  the  cheoks  were  mde  out  to  hie  for  the  purpose  of  aaking 
a  loan  to  the  plaintiff  in  192?,  at  her  request,  as  she 
Intended  to  use  the  atoney  in  the  pur ch see  of  ■  bungalos.  t)e- 
fend&nt  further  instated  that  the  loan  was  to  be  eoajueted 
and  the  check  endorsed  when  he  received  •  note  as  security 
froa  the  plaintiff. 
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Plaintiff  testified  that  she  taa  the  aother  of  the 
defendant  and  th: t  in  April,  1321,  the  defendant  told  her  he 
wanted  to  buy  a  house  but  he  did  not  have  sufficient  aoney, 
so  she  loaned  hia  11500  which  ehe  had  saved  out  of  aoney  given 
to  her  by  her  three  children  *ho  lived  with  her,  one  of  rboa 
vat  the  defendant.   She  testified  that  she  had  received  £1,000 
as  life  insurance  upon  the  death  of  her  husband,  ^hioh  had 
ocourred  about  30  years  prior  to  the  starting  of,  this  motion; 
that  she  kept  all  her  aoney  in  ■  cupboard  and  other  places 
around  the  house  and  never  put  it  in  a  bank;  that  when  she 
loaned  the  £1500  to  the  defendant  she  took  the  aoney  out  of 
these  various  receptacles  and  paid  hia  la  $S4  13  and  HO  bills; 
that  when  the  defendant  gave  her  the  cheeks  he  said,  *Kere  Ma, 
they  are  yours,*  That  "she  kept  the  check  for  1911.65,  because 
the  defendant  did  not  want  to  sign  the  other  check  »hich  «M 
for  *1SQ0.« 

Josephine  Kanak  testified  on  behalf  of  the  plaintiff 
that  she  was  a  sister  of  the  defendant  %nd  was  living  with 
her  aether  in  1931,  and  was  present  at  the  transaction  between 
the  parties;  that  the  defendant  was  trying  to  get  -1500  because 
he  had  to  put  a  £2,000  deposit  on  a   house;  that  she  saw  her 
aother  give  hia  £1500  in  ourrenoy  whloh  she  got  froa  the  pantry; 
that  she  saw  her  aother  count  it  and  also  counted  it  herself; 
that  she  was  present  at  a  conversation  in  ;epteaber,  1927,  and 
that  Mr,  to s tear  was  paresent  at  the  time  -«ad  the  defendant  told 
hia  that  he  would  like  to  asks  a  loan  on  his  house  in  order 
to  pay  the  old  lady  HMi  that  Mr.  B-sstear  brought  in  the  checks 
and  asked  the  defendant  how  he  wanted  thea  aade  out;  that  the 
defendant  had  handed  her  the  oheoka  -ind  said,  referring  to 
the  #1500  check,  "Give  this  one  to  the  old  lady  and  hold  this 
ons  for  ae*;  that  she  thereupon  handed  the  checks  to  her  mother. 


•  ft  m 
*rf?  t«  ««4t«i  •**  taw  taa  #«*  b*i*t$*»s  Wltalmlt 

;©«  *«*lcma*  tvarf  ton  bib  »rf  t&l  ^J  **  bttnzv 

n*vi,.   x**  »•  *•▼*•  aarf  «rf«  <£:,ift»*  ("Oc* .   mid  ij»os»ci  arU  ot 

aeax  %•  M«    |  N  bevi  i 

•4*  Jad*  jb<- 
b*  ,*OJ<tf«tf0'  tar*  *©  «tt#*a  sffv*  amju  Oftllinfii   atil  ea 

•4«  asrf*   ■  i  aaamf  aa*  Jmwcis 

.U  :*&»»>•'  »rf#  bs/iael 

I  alii  •*»«$   «,-iciTj*v  saorfj 

t*»  **  *ba*>*b  »4i  aadv  Jarf* 

fatff  *•  x*  x*tf* 

•  •-. 

■     ■  • 

c      i>ii  .-.   i>;     •    x;-  '    •  •.:-    .t  ■•;  ;;••.:•-.  .  i£    »4d    /    id     ;  .-..  ■-.??.*...    iflJI 

»orf  as*  *oa   is*? 

;*-  *  Jfca*  *4  |  <Ht 

bit*    (YSti   »**0MM  c»*a«*   &  *a  *a$**¥^  *«*  ade  *atf# 

blt>?   tm0tm»t-*t    tdf  bit*,  pe  ««**  nam  \s&t*o&   ,XM  t&& 

t*h*o  tti  wuvd  ml*  ««  a*©*  *  ***■  Qi   (■■       ■  -t<1.  t**ti  clef 

•J**  taa*«af    »££   *«>;<,*   t!«  ■   x»*I  Mc  to**   y«4  of 

Ml  ;#**•  oJbaa  «Oif*   ©<*#«**  *rf  *»H  taabaaiab  »rf#  fcsi*&  bets 

at  3»2sT*i':        .       e  b*»  aaa.  fta&oao"  bag  ta*&m1*b 

rldi   bled  bajt   \ii«X  a  I*  *<*#  c*  ©at   altf*  e 

^xaatfo  l  Hm  jo*  sac 


-  3  - 

John  0,  Er  atenr  testified  on  behalf  of  the  plaintiff 
that  ha  was  In  tbt?  real  aetata  business;  that  the  defendant 
tailed  with  him  about  placing  1  mortgage  on  hie  property  and 
that  he  vent  to  the  defendant' a  home  with  two  blank  oh coke 
and  waa  told  by  the  defendant  to  srake  one  out  for  i.600  and 
one  for  '911.65;  that  he  gave  the  oheoke  to  the  defendant 
who  thereupon  handed  them  to  his  aiater  spying,  "This  ie  for 
the  old  lady".  On  Grose-examination  he  stated  th  t  he  did  not 
so  testify  on  the  previous  triai  because  he  must  have  mis- 
underetood  the  question. 

lUa  Frana  testified  that  she  waa  a  sister  of  the 
defendant  and  was  present  at  the  conversation  at  the  defendant1 6 
home  in  Rovember,  133?,  when  his  mother  asked  the  defendant 
to  endorse  the  check  and  he  said  he  ^ould  not. 

The  defendant  in  his  own  behalf  testified  that  he 
worked  for  the  Turlington  railroad  as  an  engineer  continuously 
for  24  years;  that  he  earned  approximately  $8*906  i  year  in 
1317,  1918  and  1319  and  that  he  had  fl 3,000  in  1931;  that  he 
bought  his  house  and  pssld  83,000  in  cash  nnd  placed  ■ 
mortgage  on  it  for  the  balance;  that  he  did  not  borrow  any 
money  from  the  plaintiff;  that  he  bought  the  house  from  a 
brother  of  Mx.  Bastes,*  who  testified  in  the  case;  that  after 
he  purchased  the  house  his  mother  lived  down  stairs  and  paid 
him  at  first  116  a  month  and  later  |&  a  month;  that  prior  to 
the  time  that  Bastsar  brought  over  the  checks,  defendant  had 
had  a  talk  with  his  mother  and  Mrs.  Kan&k,  in  which  he  told 
them  that  he  would  place  a  lomn  on  his  property,  so  that  they 
could  purchase  a  bungalow;  that  Mrs.  Slls  Frana  stated  that 
she  wbs  going  to  put  a  mortgage  on  her  plaoe  and  th*t  he,  the 
defendant,  should  loan  them  the  other  I160Q  to  make  up  a  lo  n 
of  3,000;  that  he  said  he  would  if  they  would  give  him 
security;  that  he  had  been  working  all  night  «nd  was  pretty 
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well  tired  out  and  that  Baste&r  did  not  arrive  with  the  oh  ©ok.  a 
until  about  il  o'clock  and  he  was  sleepy  **nd  gave  these  cheoks 
to  Mrs.  hanak  and  aaked  her  to  |tlM  ears  of  them  beotuse  he  was 
afraid  he  might  fall  asleep  on  the  oar  on  hie  way  to  work  and  was 
afraid  somebody  night  take  the  cheeks  frost  him;  th\t  he  wanted 
a  note  for  the  money*  so  that  he  would  have  something  to  show 
for  the  #1500 • 

It  is  urged  as  ground  for  reverseX  that  the  verdict 
is  contrary  to  the  weight  of  the  evidence;  thi&t  the  testimony 
of  the  plaintiff  is  supported  by  th;«t  of  her  daughters  and 
the  witness  Baa tea*  and  that  the  testimony  of  the  defendant 
is  uncorroborated*  On  the  other  hand  it  is  insisted  by  counsel 
for  defendant  that  the  burden  of  proof  was  upon  the  plaintiff; 
that  the  truth  of  the  defendant's  story  is  supported  by  the 
facts;  th  t  it  is  unbelievable  that  the  plaintiff  bad  |UM 
in  cash  in  her  house  or  that  she  waited  from  1931  to  1327  before 
bringing  suit  on  the  claim  or  that  she  would  have,  paid  rent 
to  the  defendant  for  six  years  if  she  had.  ft  claim  against  him 
for  the  amount  of  HJIO>   It  is  further  insisted  that  the 
evidence  shows  that  there  was  bad  feeling  between  the  defendant 
and  his  brothers  and  sinters  who  testified  at  the  hearing,  and 
that  the  plaintiff's  story  lid  not  hold  together;  that  ahe 
testified  in  answer  to  the  questions  of  the  oourt  that  she  waa 
holding  the  oheeka  for  tr e  defendant  so  that  they  should  not  be 
lost. 

There  is  considerable  force  in  the  defendant's 
position,  particularly  in  view  of  the  fact  that  there  was  no 
need  to  make  out  two  eheoks,  one  for  tlSQO  and  one  for  1911. 65, 
If  the  sole  purpose  of  asking  out  the  checks  was  in  order  to 
pay  ths  plaintiff  the  !lbOO  which  she  claimed  to  have  loaned 
to  the  defendant. 
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The  firat  trial  resulted  in  a  disagreement  of  the 
jury.   The  second  trial  resulted  in.  a  verdict  in  faror  of 
the  defendant,  on  which  judgment  was  entered.   The  burden 
of  proof  wps  upon  the  plaintiff  to  establish  her  ce.ee  by 
a  preponderance  of  the  evidence.   The  trial  court  had  a* 
opportunity  of  seeing  and  bearing  the  witnesses  and  of  observ- 
ing their  conduct  ehiie  upon  the  st*.nd  and  was  in  ■  much  better 
position  to  weigh  the  evidence  than  In  &   eourt  of  review. 
The  weight  of  the  evidence  does  not  necessarily  rest  upon 
the  number  of  witnesses  testifying  upon  one  side  or  the  other 
and,  while  that  fact  may  be  taken  into  consideration  in 
weighing  the  evidence,  nevertheless,  the  trie"  court  *le© 
has  the  right  to  taJfce  into  consideration  the  demeanor  *nd 
sppear?q&oe  of  witnesses  when  testifying,  together  with  the 
probability  or  improbability  of  their  story  &nd  all  the  facts 
and  circumstances  surrounding  the  transaction. 

We  esnnot  say  as  a  matter  of  law  that  the  verdict 
and  Judgment  thereon  ft*  manifestly  against  the  weight  of 
the  evidence,  and,  therefore*  the  judgment  is  affirmed. 
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Opinion  filed  Dec  10,  1930 

»R.  rWHIW  moil  f  11808  delivered  the  opinion 
of  the  court. 

il&intiffa,  Charles  i.  fairall  and  Beuiah  H.  Fairall, 
hie  wife,  recovered  a  judgment  in  the  aunieip&l  Court  of  Chicago 
for  £1200  against  the  defendant  Daniel  a.  Coffey  for  a  bre&efe 
of  contract.   The  cause  wa«  tried  before  a  jury,  resulting  in 
a  verdict  in  favor  of  the  plain tiffe  and  judgment  en*  entered 
on  the  verdict,  froa  which  judgment  this  appeal  is  perfected. 

The  facts  show  that  the  defendant  Daniel  A.  Coffey, 
together  5dth  a  iir.  Livingston  and  a  Mr.  Friedsan,  constituted 
a  syndicate  which  was  promoting  the  sale  of  lots  in  a  sub- 
division to  which  the  union  Bank  of  Chicago  held  title  as 
trustee.   On  October  19,  1935,  plaintiffs  entered  into  a  written 
contract  with  the  Union  Bank  of  Chicago,  as  trustees,  for  the 
purchase  of  lots  69  and  70  at  a  price  of  -2,000,  which  MM  p&f- 
abls  C&OQ  in  cash  and  the  b/tlanoe  in  monthly  r&jraeats  of 
each  on  the  first  day  of  each  and  every  aonth  thereafter.   The 
proof  shows  that  plaintiffs  paid  $1500  and  that  their  i  at  pay- 
sent  was  aade  January  3,  1938. 

Beulah  iairall  testified  that  she  received  s  telephone 
message  from  Coffey  in  July,  1938,  in  *hieh  h  anid  he  would 
like  to  buy  the  lots  and  that  she  vent  to  sec  hia  sJsl  that  he 
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•aid  he  would   pay  what  had  been  already  paid  by  the  I'airalls  undej 

the  contraot;  that  it  tss  agreed  between  them  th*.t  he  was  to  pay 

$1500  and  that  he  paid  #300  and  had  her  sign  a  note,  plaintiffs 

exhibit  #1,  which  reads  as  follows: 

*  300.00  Chicago,  August  1st,  1938. 

At  date  of  re-purchase  of  lots  I >.ft«r  date  1 
promise  to  pay  to  the  order  oi        .    PIT  Three 
Hundred  and  no/100  Dollars  at  his  office  in  Chicago, 
Illinois  Value  received  *ith  interest  at  the  rate  of 
per  cent  »er  annua* 

so.  -1-  Due ■ 

She  testified  further  that  he  told  her  not  to  keep  up  the 
payments  on  the  contract  and  th°t  she  went  to  see  Coffey  in 
September  and  tendered  hla  the  purchase  contract,  *hloh  is  in 
evidence  as  plaintiff's  exhibit  2,  which  bore  the  signatures 
of  herself  and  her  husband,  Charles  M.  flfcHmal,  as  assignor* 
of  the  agreement.  She  testified  that  at  the  n%me   tiae  she 
tendered  ■  quit  claim  deed  signed  by  herself  and  husband  con- 
veying any  and  all  title  they  might  hair  to  the  premises. 

Coffsy  testified  that  the  aisintiff,  Baeiah  Fairall, 
called  on  hia  and  tried  to  sell  the  lots  to  him  and  stated 
that  they  had  already  tried  to  sell  them  and  had  a  "lor  Sale* 
sign  on  the  premises;  that  he  told  her  he  would  try  to  get 
the  syndicate  to  do  soasthiag  and  did  so  try,  but  was  unsuccess- 
ful; that  he  newer  agreed  to  buy  the  preaises  *n&  that  the 
1300  which  he  gawe  her  was  a  loan  and  not  part  of  the  purchase 
price  as  claimed  by  her. 

It  is  insisted  that  the  cause  should  be  reversed  be- 
cause the  alleged  agreement  amounted  to  an  executory  contract  for 
the  purchase  of  real  estate;  that  the  purchase  contract  provided 
against  assignment  unless  consent  of  the  first  parties  was 
obtained;  th^t  plaintiffs'  evidence  did  not  preponderate  in  t heir 
favor;  that  the  court  erred  in  sdaittiag  evidence  of  a  deolsra- 
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tion  of  forfeiture:  by  the  trustee  after  the  suit  at  bar  was 
started* 

The  note  signed  by  Beulah  Kair&ll,  plaintiffs* 
exhibit  1,  would  indicate  an  agreement  In  writing  to  re-purohase 
the  xot»  in  question*  and  the  jury  could  easily  hare  construed 
it  as  I  substantiation  of  her  testimony*   The  Agreement  was 
not  to  purchase  real  estate,  but  to  take  an  assignment  of  the 
purchase  contract.  Coffey  was  a  member  of  the  syndicate  which 
was  jointly  engaged  in  the  enterprise,   iueh  joint  agreements 
have  been  held  to  constitute  a  partnership,   Such  being  the  ei&ee, 
he  had  a  right  to  wmive  the  condition  th^t  the  contract  should 
not  be  assigned  without  the  consent  of  the  syndicate,  flw.tfl.ii 
K,  Fairali,  the  husband,  joined  in  the  assignment  of  the  pur- 
chase contract  *hioh  MM  tendered  to  the  defendant.  This  ^ould 
disuse  of  the  point  that  the  agreement  between  Coffey  sad 
Beulah  frair&ll  was  not  enforceable  because  the  husband  MM  not 
a  party  to  the  agreement,  By  his  joining  in  the  assignment* 
he  ratified  the  action  of  him  wife  in  making  the  agreement. 

It  is  insisted  that  the  court  erred  in  admitting 
testimony  for  the  MMMMi  of  showing  that  a  oat  toe  of  forfeiture 
of  the  contract  had  been  sent  to  the  plaintiffs  by  the  Union 
Bank  of  Chicago,  There  is  considerable  force  in  defeiid&nt's 
position.   It  frequently  iMMfMM  that  counsel.  In  their 
anxiety  to  obtain  a  verdict,  will  attempt  to  put  in  evidence 
matters  which  have  no  purpose,  other  than  to  create  a  prejudice. 
While  such  conduct  is  not  to  be  eofc mended,  never-the-les*,  in 
the  ease  at  bar  we  do  not  consider  it  reversible  error.   The 
purchase  contract  was  in  evidence  and,  by  its  terms,  nhonred 
th**t  payments  *ere  overdue  and  that  a  forfeiture  could  be 
declared  if  the  Union  Bank,  as  twos tee,  so  desired. 
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*•  are  unable  to  t*f  tbftt  the  verdict  is  nsanifestly 
against  the  reight  of  the  evidenoe.   The  jury  and  the  trial 
court  had  an  opportunity  of  seeing  and  observing  the  witnesses 
uad  were  in  1  better  position  to  weigh  their  testimony  than 
would  be  a  oourt  ot   review,  we  see  no  reason  for  disturbing 
the  Judgment* 

for  the  reasons  stated  in  this  opinion  the  judgment 
of  the  tfunioip&l  Court  is  aft i rased. 

H£3KL  *m  IftSfniU  J  J.     n  . 
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Thoaas  KOOarth/, 


Appellee, 


COBPAIY,  ^a  corporation. 
Appellant. 


259  I.A.  852' 


Opinion  filed  Dec  10,  1930 


MB.  PfUESI  M  delivered  the  opinion 

of  the  court. 

This  was  a  garnishment  suit  brought  in  the  nftae  of 
rtufus  Clark,  for  use  of  fhoaKse  McCarthy,  Against  the  fcetropol- 
itan  Life  Insurance  Company  to  recover  ,400  claimed  to  be  due 
Rufus  Clark  out  of  the  aoneya  in  the  hands  of  the  garnishee 
Metropolitan  Life  Insurance  Company. 

defendant  filed  its  sworn  answer  denying  that  it  had 
any  goods,  moneys  or  property  in  its  possession  due  and  owing 
to  the  defendant  Oiark  at  the  time  of  th©  service  of  the  r-rit. 
Defendant's  position  appears  to  be  that  the  testimony  on  be- 
half of  the  plaintiff  was  insufficient  to  overcome  the  s*om 
answer.  A  subpoena  da—  tecum  was  served  on  the  defendant, 


evidently  for  the  purpose  of   producing  papers  which  would  show 
the  garnishee  had  issued  a  policy  of  insurance  on  the  life  of 
the  deceased  wifo  of  Clark  Ml  bed  paid  by  check  the  amount  due 
under  the  policy  after  the  service  of  the  irrit  of  g&raishisent. 
Mo  documents  nor  papers  were  produced,  but  testimony  was 
introduced  by  the  defendant  for  the  purpose  of  showing  that 
all  such  documents  and  papers,  if  any,  were  out  of  the  stats. 
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Plaintiff  produced  M  *  witness,  one  aims,  ■  funeral 
director,  who  testified  that  he  had  oh  rge  of  the  funeral 
arrangement a  at  the  tiae  of  the  death  of  M.ttie  Glakk,  *ife 
of  the  defendant  Siark,  who  lived  at  3134.  Qliee  avenue,  Ohioago; 
that  on  or  about  tfay  35,  1389,  he  waa  with  the  husband  of  the 
deceased  when  t  check  MM  handed  to  Olark  at  the  offioe  of  the 
Metropolitan  Life  Insurance  Ooapany,  45  East  47  to  street;  that 
he  then  want  with  alark  to  the  Roosevelt  BUMP  Bank,  where  the 
eheok  was  cashed;  that  he  received  hie  money  out  of  the  sua 
paid  by  the  bank  and  that  Clark  retained  the  balance  amounting 
to  about  $385  or  1330;  that  the  check  was  for  approximately 
'.700.   ;:ias  testified  further  that  *bout  15  days  prior  to 
thia  he  had  been  at  the  same  offioe  of  the  metropolitan  Life 
Insurance  Company  and  that  the  ease  man  who  filled  out  the 
checks  filled  out  the  claim  papers  for  Clark* 

Rufus  Clark,  the  Judgment  debtor,  was?  placed  on 
the  stand  by  plaintiff  and  testified  (feat  he  did  receive  money 
from  the  garnishee  and  that  Slats  was  with  hi*  at  the  time; 
that  it  was  three  or  four  weeks  after  hie  wife's  death;  that 
at  the  tlae  his  wife  died  ahe  had  soae  insurance  in  the 
Metropolitan  Life  Insurance  Oosapany, 

the  evidence  adduced  was  competent  for  the  purpose  of 
showing  that  aoney  had  been  paid  to  the  judgment  debtor  after 
the  service  of  the  tff&ftf  the  writ  was  served  few  17,  1329,  the 
testimony  was  to  the  effect  that  after  Hast  date,  somewhere 
ubout  May  35,  1939,  a  check  was  given  by  the  Metropolitan  Life 
Insurance  Company,  garnishee,  to  Hufus  Olark,  which  was  cashed 
at  the  Roosevelt  State  Sank  und  that  is  was  for  mor«  than  the 
amount  of  the  judgment*  The  evidence  of  those who  witnessed 
the  transaction  and  saw  the  cheek  given  by  the  garnishee,  *od 
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afterwards  honored  by  the  bank,  was  ooapetent.   It  was  not 
essential  thst  the  original  policy  of  insurance  be  produced. 
The  law  required  only  euf ficient  evidence  to  overcome  the 
swan  answer,  ito  witness  on  behalf  of  the  garnishee  testified 
that  the  company  had  never  issued  a  polioy  on  the  life  of 
Clark's »ife  nor  that  there  mu   none  in  effect  at  the  tine  of 
her  death*  The  evidence  in  our  opinion  was  sufficient  to 
overcoac  the  sworn  anawcr.   Pilous,  et  al  v.  glim;.  8?  m. 
107 j  I.ounj;  v.  First  national  flank  of  Oairo,  51  m.  73. 

The  trial  court  found  the  issues  in  favor  of  the 
plaintiff  and  entered  judgment  on  its  finding.   H  eee  no 
reason  for  disturbing  the  judgment. 

For  the  reasons  stated  in  this  opinion  the 
of  the  Municipal  Court  is  sf  fined. 
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Opinion  filed  Dec   10,   1930 

MR.   WmW«  JlftTIOB  WILSO'M  delivered  the  opinion 
of  the  court. 

error  to  the  Superior  Oourt  of  Cook  County  to 
reverse  an  order  finding  defendant  guilty  of  contempt  for 
failure  to  p&y  alimony.     The  complete  abstrmet  of  reoord 
follows : 

'ABSTRACT  OF  RECORD, 


R«C« 
Page 

1         Plaeita.* 

3         Order  of  Commitment; 

Order  of  the  Superior  Court  of  Cook 
County  and  entered  by  the  Honorable  Harry  • 
Lewie,  Judge  of  aaia  court,  finding  the  plain- 
tiff in  error  guilty  of  contempt  of  Oourt  for 
failure  to  pay  alimony. * 

Rule  18  of  this  oourt  ,-rovides  that  in  all  cases, 
a  party  bringing  a  cause  in  this  oourt  shall  furnish  a  oomolet* 
abstract  or  abridgment  of  the  record.  Among  other  things  the 
rule  r  quires  that,  "The  abstract  must  be  sufficient  to 
present  fuiiy  every  error  and  exception  relied  upon.* 
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There  ia  nothing  la  the  aba tract  of  record 
other  than  the  allegation  that  an  order  waa  entered  finding 
the  defendant  guilty  of  oontenpt  of  court.   The  order  itaelf 
ia  not  nbstr  oted  and  thia  court  will  not  go  to  the  record 
to  reverse, 

For  failure  to  ooaply  with  the  rules  of  thia 
court  in  presenting  a  sufficient  abstract,  the  order  of 
the  Superior  Oourt  of  Cook  Qounty  is  affi  rased. 

OROIR  AFFIRMED. 
HZBEl  kMD   FRIES D,  JJ.  OOMOftlR. 
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ASSOCIATION,   a  Corporation; 


defendant  in  Krror, 


▼. 


JCSTIfii  it,  »OI0ICX  and  IKLIX  STA      , 
Flaintiffs  in  £rror. 
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Opinion  filed  Dec.  10,  1930 

MR.  JueTIC*.  IKMBfll  dmliirercd  the  opinion  of  the  court. 

This  suit  is  an  action  of  debt  filed  in  the  Superior 
Court  of  Cook  County  against  Charles  Kliaorics,  as  principal, 
and  Justin  K»  *oioiok  and  Felix  3tase*ioa,  as  sureties,  on  a 
bond  of  ?,0  O,  giv  n  by  Charles  KilmowiOij  as  treasurer  of 
the  United  ^ithuani&n  Loan  L   Building  &«soel?,tion,  a  oorporat  ion. 

By  its  amended  declaration  fiied  on  iay  34,  1938,  the 
plaintiff  alleges,  in  substance,  that  CJharies  klimowior  was 
elected  treasurer  of  the  association  for  MM  term  ending 
September  1,  1931;  that  he  executed  his  bond  as  such  treasurer 
in  the  sua  of  vith  Justin  K.  loioiek  nnd 

Felix  stasewics,  as  sureties,  conditioned  upon  the  faithful 
performance  of  his  duties,  and  at  the  expiration  of  his  term 
in  office  to  deliver  to  his  successor  ill  bra lances  ind  property 
belonging  to  the  Association;  th^t  by  r^ison  of  los  es  sustained 
through  investments  made  in  Tiolation  of  the  by-l"es  of  the 
Association,  the  defendant  failed  at  the  I  xpiratloft  of  his 
tern  of  offioe  to  turn  over  to  the  Hoard  of  ireotors  more  than 
13,000  of  the  property  of  the  plaintiff. 

Verified  pleas  of  n^u  est  factum  were  fiied  to  the 
amended  declaration  by  the  defendants  vioioick  and  jtasewics. 
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on  July  16,  1938,  and  on  October  19,  1928,  when  the  cause  was 
■regularly  reaobea  lor  trial,  the  defendant  Charles  vlimowiofc, 
who  had  theretofore  filed  no  appearance,  entered  a  nice  plea 
by  leave  of  court.  Upon  the  hearing  on  the  pleas  the  treasurer1 e 
bond  was  produced  before  the  court  and  evidence  wee  introduced 
shoving  that  the  treasurer  and  his  sureties  acknowledged  their 
respective  signatures  before  a  notary  public.   The  court  then 
ordered  the  pleas  stricken  and  suggested  to  counsel  that  they 
adjourn  to  the  jury  room  to  compute  the  liability  of  the  bond. 
This  was  done  and  the  amount  found  to  be  due,  04438.35,  was 
compromised  at  $4,000.   The  court  thereupon  entered  default 
against  all  defendants  for  want  of  plea,  a  jury  m  waived, 
and  the  cause  submitted  to  the  court,  who  made  a  finding  and 
entered  judgment  in  favor  of  plaintiff  and  against  defendants 
for  £7,000,  debt,  to  be  satisfied  on  payment  of        images. 

On  iowember  3,  1338,  the  defendant,  Charles  UlmomiCK, 
filed  a  petition  asking  that  the  judgment  be  Mt  aside  and 
that  he  and  the  other  defendants  be  given  leave  to  plead  to 
the  amended  declaration  iaatanter.   The  hearing  on  the  petition 
as  subsequently  amended,  together  with  the  pisas  filed  by  the 
defendants,  ftoiolek  and  rftasewlos,  and  the  replication  of  the 
plaintiff,  came  on  for  hearing  before  the  court  May  a,  1939. 
The  petition  and  the  pleas  of  the  sureties,  as  amended,  alleged 
in  substance,  that  the  treasurer  faithfully  discharged  his 
duties  and  paid  over  to  his  successor  in  offioe  all  money  and 
property  of  the  plaintiff,  and  that  he  purchased  the  securities 
in  qme3tion  upon  the  order  of  the  3oard  of  Oireotors,  uho 
subsequently  ratified  the  purchase.   Additional  evidence  was 
adduced  upon  the  hearing  of  the  petition  and  pleas,  and  on 
motion  of  the  court  the  original  judgment  *«te  set  asile,  the 
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oause  abated  as  to  aharlea  - limovio?,  who  bad  died  prior 

thereto,  and  MM  following  order  was  then  entered: 

"And  the  court  baring  now  beard  all  tbe  evidence 
adduced  and  being  fuuly  advised  in  tbe  premises, 
flnde  the  debt  to  be  £7,000  and  asset see  tbe  plain* 
tiff's  damages  at  tbe  sua  of  !-4, 426.3b.   aotloi:  for 
nee  trial  overruled  and  judgment  s&me  day** 

It  is  first  urged  that  plaintiff  failed  to  intro- 
duce tbe  bond  in  evidence  and  to  snake  proof  of  its  execution, 
and  thereby  failed  to  make  out  a  prima  faale.  case, 

Tbe  order  entered  upon  the  final  bearing  on  May  3, 
1329,  was,  in  part,  ae  follows:  "And  tbe  court  having?  now 
heard  a^l  the  evidence  adduced  and  being  fully  advised  . 
Xvidently  the  proof  made  at  the  first  hearing  on  October  19, 
1928,  upon  the  plea  of  nan  gj  factum  wee  considered  by  the 
court  as  part  of  the  evidence  in  the  ease,  together  ?»ith  all 
tbe  testimony  aubeecuently  heard  on  Hey  3,  1939.   The  judj^wcnt 
then  entered  was  not  vacated  until  the  day  of  the  final  hearing 
upon  tbe  petition  and  pleas,  and  after  the  trial  court  had 
beard  ail  the  evidence  in  tbe  case. 

It  is  further  contended  that  plaintiff  failed  to  prove 
the  conditions  of  tbe  bond.  The  amended  declaration  sets 
out  the  conditions  of  the  bond,  and  alleges  that  the  treasurer 
failed  to  perform  bis  duties  and  account,  as  stipulated  in  the 
bond.  The  pieaa  of  the  defendants  deny  these  allegations  and 
join  issue  on  that  question  of  fact,  thus  admitting  by  their 
pleadings  what  the  conditions  of  the  bond  were,   upon  this  state 
of  the  record  we  see  no  force  to  the  contention  that  the  plain- 
tiff failed  to  make  proof  of  the  bond.  Its  execution  and  contents. 

All  otfcer  contentions  of  defendants  are  directed 
(1)  to  the  question  of  the  liability  of  the  treasurer  for 
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investing  surplus  funds  of  the  Association  in  securities  not 
ssnctioned  under  its  by-^awa,  and  his  failure  to  account  for 
losses  sustained  by  reason  of  purchases  mide;  and  (3) 
»heth«r  the  aoard  of  directors  ratified  the  purchase  of  these 
securities  by  their  subsequent  acts* 

The  evidenoe  upon  wbioh  these  contentions  rest  shows 
that  on  October  19,  19-0,  the  plaintiff  had  U  its  treasury 
%bout  19,000  in  surplus  funds;  th«t  the  directors  authorised 
the  temporary  investment  of  these  funds  in  short  term  notes 
to  be  purchased  from  a  bank  if  the  same  could  be  secured;  that 
$4,000  of  this  sum  was  used  to  purchase  bonds  of  the  liool 
Realty  Company,  secured  by  a  mortgage  on  a  leasehold  of  real 
estate  encumbered  by  two  prior  mortgages;  that  the  character 
of  the  security  was  printed  across  the  face  of  each  bond  in 
letters  one-half  inch  high;  that  these  bonds  were  purchased 
during  Jharies  klimowle* »  term  of  office  &s  treasurer  &nd  within 
the  period  of  time  covered  by  his  bond,  and  were  paid  for  with 
plaintiff* s  funds;  that  subeecuentiy  a  receiver  appointed  for 
the  Huol  Remits,  aompany  paid  dividends  amounting  to  $1,133,3$ 
on  account  of  plaintiff's  claim,  which  were  accented  by  the 
plaintiff #s  tfomrd  of  tfireotors,  and  reduced  the  loss  of  the 
Association  to  that  extent;  and  that  at  the  end  of  the 
treasurer1  s  term  of  office  he  failed  to  turn  over  to  his 
successor  and  the  Board  of  directors  all  balances  that  had  come 
into  his  hands,  t  e  shortage  is  represented  by  the  amount  of 
the  judgment.   Plaintiff  also  introduced  In  evldenee  the  by-laws 
of  the  Association  containing  a  provision  requiring  the  treasurer 
to  give  a  bond  and  authorising  "funds  in  exoess  of  the  demand 
of  the  shareholders  may,  by  a  t*o-thirds  vote  ©f  all  the 
directors,  be  temporarily  invested  in  other  securities,  such 
investments  to  be  limited  to  first  mortgages  on  real  estate. 
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or  government,  state  and  municipal  bonds." 

Plaintiff  as  part  of  its  oase  proved  that  Qharl.es 
tliaowios  was  elected  treasurer  of  the  Association,  his  s-ooep- 
tanoe  of  office,  the  giving  of  the  bond,  his  investment  of 
$4,000  of  the  Association*®  money  in  third  Hen  securities  and 
the  lose  sustained.  This  constituted  a  Mstsai  f8-****  «»•• 
and  raised  a  siiT—f  presumption  ©f  failure  to  comply  with  the 
conditions  of  the  bond,  Under  the  pleadings  herein,  it  then 
became  the  burden  of  defendants  to  establish  compliance. 
(9  Corpus  Juris,  121,  ft**,  233}  wood,  ej£.  v.  Srlendahln  J,oflffef 
106  *y.  434;  Douglas  v.  IMMMWEi  l§>   "V  *•  273«)  ^n   attempted 
to  do  this  by  admitting  substantially  all  the  essential  facts 
heretofore  related,  but  sought  te'&isolmsmi  liability  on  the 
ground  that  the  treasurer  did  not  teow  the  lends  were  secured  by 
a  leasehold;  that  they  were  purchased  by  his  son,  president  of 
the  Association,  who  they  contended  sust  be  presumed  to  have 
acted  with  the  authority  of  the  doard  of  .uireotors,  and  that 
the  acceptance  of  dividends  from  the  receiver  constituted  a 
ratification  of  the  purchase.   &a  bearing  upon  the  question 
whether  the  treasurer  purchased  the  bonis  the  evidence  shows 
that  his  son,  Ueorge  Kllmmwiog,  president  of  the  association, 
was  engaged  In  business  with  his  father  under  the  name  of 
Oharles  F.llaosiec  *  ;on,  in  whose  offices  the  Association  also 
had  its  office;  thfrt  the  bonds,  when  purchased  by  ItttjM  Klimowio 
the  president,  were  paid  for  partly  in  cash  and  partly  by  a 
Liberty  i*ond  belonging  to  plaintiff;  thst  the  check  for  ?S,000 
issued  in  payment  of  three  of  the  bends  em*  drawn  to  the  order 
of  Charles  Illmcwlor  I  Hon;  t:>at  interim  certificates  issued 
before  the  bonds  were  delivered  and  later  the  bonds  were 
placed  in  the  safe  of  the  Association  in  the  offict  of  Charles 
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Klimowicr  *  Son  by  the  treasurer  himself,  and  th*t  the  president, 
tteorge  Kllmowicz,  son  and  business  associate  of  the  treasurer, 
received  fire  per  cent,  commission  on  the  va&A   of  the  bonds.  The 
only  fair  inference  that  can  be  drawn  from  the  association  and 
relationship  disclosed  by  the  evidence  between  fnther  and  son, 
treasurer  and  president,  reepeotiirely,  is  that  the  bonds  were 
purchased  rith  the  full  knowledge  and  understanding  of  the 
defendant,  Charles  Klimowlos, 

To  further  justify  the  purchase  of  these  bonds  defen- 
dants sought  to  prove  that  George  K'llttowics  showed  the  Board  of 
Directors  ■  oiroxilar  issued  by  th«  Hool  nealty  Company  advertising 
tbe  securities  in  question  as  first  mortgage  bonds.  The  court 
properly  excluded  this  evidence  as  not  tending  to  prove  authority 
for  the  purchase  of  securities  that  were  a  first  mortgage  on 
a  leaseh -Id  MHl  •  thiord  lien  upon  real  estate,  in  violation  of 
the  plaintiff's  by-laws, 

the  evidence  shows  that  the  receiver  for  the  Hool  Realty 
Company  paid  dividends  on  the  14, OCX)  claim  of  plaintiff  and  the 
acceptance  of  the  dividends  is  relied  upon  by  defendants  as 
evidencing  a  ratification  of  the  purchase  by  the  Board  of  directors* 

Oases  are  cited  in  defendants  brief  on  the  proposition 
that  where  a  corporation  rescinds  an  ultra  vires  contract,  it 
must  restore  the  benefits  thereunder,  and  before  bringing  suit 
must  tender  back  the  amount  received.  These  oases  are  not  ap- 
plicable because  there  was  no  authority  for  the  purchase  of 
securities  of  this  character.  It  was  the  duty  of  the  ^oard  of 
directors  to  accept  dividend  payments  to  minimize  the  loss  sus- 
tained by  the  Association,  The  ^udgmsmt  of  the  trial  court 
was  properly  entered  and  will  be  affirmed, 

UFfW    »• 
%ILSON,  ?.J.  AKD  HEB&'L,  J.  COSCt;  . 
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Opinion  filed  Dec  10,  1930 
HE.  JUSTICS.  mimn   delivered  the  opinion  of  the  court. 

Thie  is  an  action  ij|  a  a  sumps  it  based  upon  a  contract 
of  insurance  between  plaintiff  and  defendants  f»»  premiums 
claimed  to  be  due  under  an  insurance  policy  d&ted  February  5, 
1921*  Prior  thereto  the  defendants  were  engaged  in  the  auto- 
mobile finance  business.   In  order  to  protect  their  mortgage 
interests  against  losses  by  fire  or   theft  defendants  carried 
a  policy  of  insurance  in  London  Llyods,  In  -,>ece?aber  1350, 
the  defendant  Joel  t*   Rosenthal  requested  one  Lazarus,  an 
insurance  broker,  to  secure  a  policy  of  similar  character 
from  another  company  and  delivered  the  ULyods*  poiioy  to  him9 
Lazarus  secured  the  poiioy  in  question  under  which  approxi- 
mately 3,000  certificates  were  Issued  between  February  10, 
1931  and  September  38,  1931.   Cancellations  from  time  to 
time  because  of  b.d  moral  risks  reduced  the  number  of 
certificates  in  effect  on  the  last  mentioned  date  to  about 
1,303,   these  remained  in  full  foroe  until  the  expiration  of 
the  last  certificate  on  September  39,  1933. 

Paragraph  5  of  the  policy  in  ouestion  reads  as 

follows : 

"This  poiioy  may  be  cancelled  by  either  J. 
F.  Rosenthal,  doing  business  as  Automobile  Bonding 
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Co.,  not  Inc.,  or  1.  Rosenthal,  or  the  International 
Indemnity  on  giving  the  other  forty-fire  (45)  days 
written  notice,  at  the  expiration  of  which  forty- 
fire  (45)  days  ail  liability  of  International 
Indemnity  Company  shall  cease  absolutely;  except 
that  the  Insurance  issued  on  motor  vehioies  covered 
under  certificates  to  and  including  the  expiration 
of  said  forty-five  (45)  inf  period  shall  remain  in 
full  force  and  effect;  exoept  thvt  if  at  any  time 
during  the  first  twelve  months  of  this  policy  the 
losses  reported  exoeed  thirty-five  (3&^)  per  cent  of 
the  premium  written  under  this  poxicy  for  the  same 
period,  or  if  during  any  period  of  twelve  full  oon- 
secuiive  months  during  tm  term  of  this  policy  or 
extending  oeyond  its  expiration  the  losses  reported 
under  certificates  and  policies  issued  exceed 
seventy  (70^)  per  oent  of  the  premium  written  for 
the  term  of  this  policy,  the  International  indemnity 
Company  shall  have  the  right  to  increase  the  rate 
for  the  unexpired  term  of  said  certificates  and 
policies  to  not  exceeding  the  so-culled  conference 
rates  applying  in  the  respective  localities  of 
insured  automobile,  but  on  the  failure  of  the  assured 
herein  to  pay  the  additional  premlusi  due  on  said 
certificates  and  policies  of  insurance,  the  Inter- 
national Indemnity  Company  shall  have  the  right  to 
canoed  existing  insurance  on  motor  vehicles  covered 
undir  certificates  %nd  policies  at  that  time,  upon 
giving  J.  *.  Rosenthal,  doing  business  as  th  Auto- 
mobile (Bonding  Co.,  not  Inc.,  or  I.  Rosenthal,  forty- 
five  (45)  days  written  notice  of  its  intention  so  to 
do,  the  International  Indemnity  Goapany,  however, 
reserves  the  right  to  cancel  individual  certificates 
if  specific  issue  should  warrant  ssuae.   It  is  further 
understood  and  agreed  that  in  the  event  of  can- 
cellation of  any  certificates  or  policies  issued 
under  this  policy,  either  by  J,  *.  Rosenthal,  doing 
business  as  &utoaobil«  Ending  C#o. ,  not  I  no.,  or  £• 
Rosenthal,  or  the  purchaser  of  automobile  (in  which 
event  cancellation  will  be  figured  at  established 
short  rates)  J.  F.  Rosenthal,  doing  business  as 
Automobile  bonding  v©.,  not  Inc.,  or  F,  Rosenthal, 
agrses  to  refund  to  the  purchaser  for  s .id  insurance. * 

On  June  6,  1931,  four  months  after  the  policy  became 
effective,  defendants  received  a  letter  from  plaintiff  stating: 

•We  would  like  to  be  relieved  of  the  above  entitled 
policy  as  we  are  striking  all  fiimnoe  companies 'business 
from  our  books.  KLease  be  advised  th-*.t  the  above  policy 
will  be  canoeiied  forty-five  days  from  the  date  hereof. 

•Hoping  you  appreciate  our  position  in  this  asatter, 
I  beg  to  regain. 

Tours  very  truly, 
J.  Kdward  Saff, 
Manager." 
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Following  this  notice  plaintiff  continued  to  accept 
certificates  un3e*  the  master  policy  beyond  the  expiration  of 
the  forty-fire  days  stipulated  therein  and  until  "eptember  38, 
1321. 

On  September  30,  UNA*  another  notloe  was  stalled 

by  plaintiff  to  defendants  as  follows  $ 

*You  are  hereby  notified  that  the  t-olioy  of  insur- 
ance Ho*  157515  isaued  to  you  by  the  International 
Indemnity  Company  of  vialifornis-.  will  toe  and  the  same  is 
hereby  cancelled,  which  cancellation  shall  be  and  become 
effective  at  noon  standard  time  on  November  14,  1321, 
in  accordance  with  the  provisions  of  said  policy,  and 
you  are  hereby  further  notified  that  the  International 
Indemnity  Company  of  California  will  not  be  liable  for 
any  loss  or  damage  of  any  nature  under  said  policy 
after  the  date  and  hour  above  specified* 

*Qemand  is  hereby  a»de  for  the  return  of  said 
poliay  to  said  Company.* 

On  March  24,  1333,  which  was  more  than  a  month  after 

the  policy  would  have  expired  by  its  terms  and  about  six  months 

after  plaintiff  had  ceased  issuing  any  certificates  of 

insurance  thereunder,  Lasarua,  the  broker  who  procured  the  policy 

for  defendants,  received  the  following  communication  from  the 

agents  of  plaintiff: 

"Confirming  our  conversation  of  this  aorning,  beg 
to  advise  that  we  are  preparing  and  will  furnish  just 
as  quickly  as  the  saese  is  completed  an  endorsement  to 
be  attached  to  the  above  open  policy  pursuant  to  the 
provisions  of  paragraph  5,  of  special  enioreeaent 
attached  thereto,  listing  the  additional  premium 
■femigt  due  the  International  Indemnity  Company  by  reason 
of  the  fact  that  losses  reported  have  exceeded  the 
maximum  limits  fixed  by  said  special  endorsement. 

"In  accordance  with  our  understanding,  the  en- 
dorsement will  be  effective  as  of  oeeembmr  13,  I9?l, 
and  will  affix  an  additional  premium  charge  to  eaoh 
certificate  in  force  on  tfcftt  date  on  a  pro-rata  basis 
to  dates  of  expiration,  computed  on  the  iMUiii  of  the 
difference  in  the  premium  actually  charged  at  the  in- 
ception of  the  certificate  and  the  conference  tariff 
rate  applicable  to  the  car  described  in  each  certifi- 
cate, the  Method  of  computation  havmng  been  discussed 
with  Mr.  Schwarts,  and  representative  certificates 
and  the  additional  r&te  computed  in  accordance  «itb 
the  above. 
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•Am  stated  above,  it  ii  our  desire  to  complete  the 
preparation  of  the  additional  premium  endorsement  im- 
mediately, and  we  would  thank  you,  therefore,  to  oon- 
firm  our  understanding  as  to  the  o*thod  in  rhioh  the 
iMmsMmctlmm  it  to  he  handled, 

tours  very  truly, 

(Signed)  alters  4-  Purfee, 

Sometime  in  April  or  May,  1923,  the  time  not  being 
definitely  fixed,  the  foilo^in*;  sadoraetsent  **•  delivered  to 
Lasarua  by  Durftt,  manager  of  the  plaintiff  coarr&ny: 

"It  Is  mutually  understood  and  agreed  feat  losses 

reported  under  Certificates  issued  under  open  i-olicy 
+157515  to  which  this  endorsement  is  attached,  have 
exceeded  the  maximum  limits  prescribed  by  paragraph 
&  of  special  endorsement  attached  to  said  policy, 

^'therefore,  toy  mutual  agreement,  the  following 
additional  premium  charges  are  declared  due  and  payable 
under  various  certificates  of  aovewig*  Issued  under 
said  open  policy,  in  amounts  hereinafter  set  forth,  vir." 

this  endorsement  eont  ined  u   tabulation  of  the  n^mea 
of  certificate  holder*,  the  expiration  dates  of  the  certificates, 
and  the  additional  premium  figured  on  the  teals  of  the  difference 
in  the  premium  actually  charged  at  the  inception  of  the  policy 
and  the  conference  tariff  rat*  applicable.   The  total  additional 
premium*  shown  amounted  to  110,917.11,  when  this  memorandum 
was  presented  to  Joel  y,  Rosenthal,  defendant,  he  Questioned 
the  correctness  of  the  total  amount  claimed  to  be  due,*  and 
later  had  his  own  employees  recheox  the  various  items  and  compile 
figures  showing  a  total  of  only  £4, $00.   this  informs tion  eat 
conveyed  to  Our fee.  There  followed  several  telephone  conver- 
sations, and  finally  on  July  fi,  Rosenthal  advised  Ourfee  that 
defendants  declined  to  pay  the  additional  premiums. 

Two  principal  Questions  are  raised  by  this  appeal. 
One  arises  out  of  the  legal  construction  of  paragraph  5  of  the 
policy;  the  other  rests  upon  plaintiff*t  contention  that  the 
defendants  by  accepting  the  benefits  of  the  insurance  after 
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cancellation  notices  were  e erred  upon  them  placed  &  practical 
construction  on  paragraph  o,  under  which  they  reoognired  and 
conceded  their  liability,  disputing  only  the  mount  thereof. 

Under  the  first  clause  of  paragraph  five  either 
party  slight  cancel  the  policy  upon  giving  the  other  4b  ds.ye 
notice  in  writing,  whereupon  all  liability  of  the  plaintiff 
would  cease,  except  tfcfct  insurance  issued  under  certificates 
to  and  including  the  expiration  of  the  45  days  woulc!  remain  in 
full  fores  and  effect*   fhe  second  clause  provides  for  excess 
premiums  in  the  event  that  losses  exceeded  a  certain  percentage  of 
the  premium,  and  permits  cancellation  by  the  plaintiff  only  upon 
failure  of  the  assured  to  pay  the  additional  premiums  due* 

The  first  notice  of  cancellation  stated  that  plaintiff 
desired  to  strike  all  finance  business  from  its  books,  and  the 
second  assigned  no  reason  whatsoever.   No  demand  was  made  for 
additional  premiums  in  either  of  these  notices,  and  it  is  not 
contended  frhat  plaintiff  ever  made  a  demand  prior  to  Hareh  Mt 
1923,  which  was  after  the  policy  would  have  expired  under  its 
terms  and  many  months  after  the  cancellation  notices  were  seat. 
It  therefore  appears  that  plaintiff  terminated  the  policy  under 
the  first  clause  of  paragraph  o,  and  that  the  failure  of  defen- 
dants to  pay  the  excess  premiums  oould  not  then  have  been  the 
controlling  cause  for  cancellation.   Consequently  defendants* 
liability,  if  any,  oust  rest  upon  the  legal  construction  of  the 
policy. 

It  is  eonceded  that  the  contract  of  insurance  contains 
no  promise  on  the  par*  of  defendants  to  pay  the  additional 
premiums,   the  plaintiff  contends  that  a  necessary  implication 
to  pay  arises  as  a  matter  of  law.   the  cases  cited  in  euppomt  of 
this  contention,  however,  are  not  applicable.   The  terns  of  this 
poiioy  were  perfectly  plain  and  no  ambiguity  appeared  therein. 
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Under  its  provisions  plaintiff  had  the  right  to  increase  ths 
rate  for  ths  unexpired  terms  of  the  certificates  issued,  if 
losses  exceeded  a  certain  percentage  of  the  premiums,  and  upon 
defendants'  failure  to  pay  the  excess  to  cancel  the  policy* 
Ahere  the  language  of  a  contract  is  not  specific  and  is  suscep- 
tible of  more  than  one  construction,  it  is  proper  to  ascertain 
the  circumstances  surrounding  the  parties  and  the  object  they 
had  in  vie*,  and  effect  will  be  given  to  their  intention  where 
it  can  toe  done  without  doing  violence  to  the  plain  and  obvious 
meaning  of  the  language  implied*  Wolf  v.  Sohwiil .  389  111.  190. 
But  this  rule  of  law  cannot  here  toe  invoiced  to  interpolate  into 
the  contract  an  implication  to  pay,  where  toy  its  specifio  terms 
none  exists.  Robinson  v.  Stow.  29  111.  S68.   Moreover,  it  is 
oonoeded  that  contracts  of  insurance  are  to  be  construed  store 
strongly  against  the  inswecr  and  in  favor  of  the  insured,  an* 
the  aere  faet  that  defendants*  former  policy  in  London  Liyods 
was  used  as  the  basis  for  drawing  the  contract  here  in  ousetlon  and 
was  similar  in  its  provisions,  does  not  in  any  **y  alter  the  rule, 

Plaintiff  further  contends  thet  the  parties  placed 
a  practical  construction  en  the  policy  and  that  toy  dealing  with 
plaintiff  after  the  endorsement  trith  a  tabulation  of  excess 
premiums  was  delivered  to  them  la  April  or  Hnff»lSt*,  defendants 
reoogniied  their  liability.   At  the  time  of  these  transactions 
the  contract  of  insurance  had  ceased  to  exist.  It  had  not  only 
expired  toy  its  terms,  but  by  prior  cancellation* 

Defendants  had  the  right  to  r  check  figures  presented 
to  them  after  the  contractual  relationship  of  the  parties  had 
terminated,  to  consider  the  amount  claimed  to  toe  due,  and  to  toe 
advised  with  reference  thereto.   If  during  this  period  certain 
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unexpired  certificates  issued  under  the  policy  were  allowed 
to  continue  in  force,  that  fact  alone  cannot  be  considered 
ne  controlling,  t xaintiff  might  at  any  time  hare  cancelled 
these  unexpired  certificates.   It  is  reasonable  to  suppose  that 
as  a  matter  of  business  poiioy  it  ©ay  have  preferred  to  allow 
then  to  continue  in  effect  to  the  date  of  their  expiration, 
-which  in  no  case  extended  beyond  uepteaber,  1333,  The  course 
of  aotion  pursued  by  defend-.tnt*  cannot  be  considered  as 
indio&tive  of  any  intention  one  way  or  another  a©  to  the 
construction  placed  upon  the  poiioy  by  the  parties  or  *s  an 
admission  of  liability  by  the  defendants* 

H  perceive  no  error  in  the  record  and  the  judgment 
vill  accordingly  be  &ffir  ed. 


•XL80I,  P.J.  a»a  MOIL,  J,  COLOUR. 
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Opinion  filed  Dec.  10,  1930 
MR,  JUSTICE  fhimo   delivered  the  opinion  of  the  court. 

This  is  a  first  class  action  brought  by  Uovee  Trans- 
mission Corporation  for  the  use  of  Hurry  T.  Carroll,  plaintiff, 
against  Chicago  Trust  Company •  The  trial  court  found  the 
issues  in  favor  of  the  plaintiff,  assessed  his  damages  at 
$8,000  and  rendered  Judgment  on  the  finding, 

Tbe  essential  facts  disclose  that  in  June,  1934, 
sovee  Transmission  Corporation  obtained  authority  from  the 
Secretary  of  3tate  to  sell  I, 00 0,000  worth  of  its  preferred 
stock  as  a  Class  "0*  security  in  the  manner  orovided  by  the 
Illinois  3ecuritiea  Act.  A  penal  bond  in  the  sum  of  1300,000 
was  feiven  by  the  seller  conditioned  to  hold  intact  the  proceeds 
of  the  sale  of  said  stock  until  the  sua  of  ?00,  )00  should 
have  been  obtained  and  for  the  faithful  safeguarding  of  said 
funds  and  the  repayment  thereof  as  contemplated  by  lection  11 
of  the  Securities  Aot* 

Contemporaneous  with  the  execution  of  the  bond 
Bovee  Transmission  Cor;  oration  entered  into  a  written  contract 
with  defendant,  Chicago  Trust  Company,  providing  that  the 
corporation  should  deposit  *ith  the  Trust  Cost  .--any  8 J;  of  the 
par  value  of  the  stook  as  sold,  and  furnish  a  list  of  the 


i 


\ 


MM 

mm 


t 


. 


OSGI   ,01    ,090  Jbain  noIniqO 


■    tt«   *90#O 

i.«.«  d9Hl«#tfo  fl««0  #▼«! 

MM  *J 

0tf»    **d*    3JJlfi*Y*Y3     ,\**:.\roC    ghB-< 

•iff  to  *:08  xttrfv,i..o0  Jaxril  »&r 

eril  *©  fall  «  dftZiritfl  fc        ,       t  **  *©«►#* 


-  2  - 

purchasers  of  the  said  stock,  containing  the  particulars  of 
each  purchase;  that  if  the  full  ftotount  of  1 300,000  should  not 
have  been  deposited  with  the  Trust  Company  within  eighteen 
months,  the  later  should  then  pay  bnok  to  each  purchaser  of 
a took  whose  money  had  been  deposited  by  the  corporation  the 
full  amount  deposited  upon  surrender  of  the  certificate  of 
a took;  and  that  the  corpora  ion  should  deposit  with  the  Trust 
Company  80$  of  the  amount  of  each  sale  which  waa  to  be 
returned  to  the  corporation  in  the  event  It  made  deposits 
aggregating  1 300,000  within  eighteen  months  from  the  date  of 
said  contract,  subject  however,  to  the  approval  of  the  Secretary 
of  State,  For  the  purpose  of  identifying  purchasers  whoss 
money  had  been  deposited  with  the  Trust  Company,  the  contract 
provided  that  certified  lists  be  furnished  from  time  to  time 
as  sales  vere  made*  This  prowls ion  of  the  agreement  was  not 
strictly  complied  *?lth  by  t  e  wendor  corporation  nor  insisted 
upon  by  the  trust  Company,  The  parties  agree,  however,  that 
the  oertlfied  lists  that  were  delivered  to  defendant  do  not 
designate  plaintiff  as  the  purchaser  of  the  stock  in  question. 

the  evidence  further  discloses  that  considerably 
less  than  the  full  -.mount  of  3300,000  was  deposited  with  the 
defendant  *ithin  the  time  limit  specified  in  the  contract,  Ml 
the  Trust  Company,  according  to  its  agreement,  returned  to 
purchasers  appearing  on  its  certified  lists  all  the  money  In 
its  fund,  except  the  ^5,000  claimed  by  the  beneficial  plaintiff. 

Plaintiff  was  not  the  original  purchaser  of  the 
certificates  in  question,  havtag  acquired  the  saae  in  June  and 
July,  1939,   Whether  he  purchased  these  certificates  or 
acquired  them  as  collateral  or  by  gift  is  not  disclosed  by 
the  evidence.  Some  of  the  certificates  held  by  him  were 
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endorsed  In  blank  and  others  assigned  by  separate  instrument. 

The  sole  question  raised  by  this  appeal  is  whether 
plaintiff  is  entitled  to  receive  back  from  defendant  the  sua 
of  15,000  still  remaining  on  deposit  under  the  aforesaid  egree- 
aent. 

Fnv-agWkph  second  of  the  agreement  provides  as  follows; 

*  2nd.  In  the  event  that  the  full  amount  of  Three 
Hundred  Thousand  Dollars  (|300#0O0.00>  shall  not 
have  bemn  deposited  with  the  party  of  the  second 
part  within  eighteen  months  from  the  date  hereof, 
than  in  suoh  event  the  ta44l  party  of  the  second  part 
shall  without  further  notioe  or  instructions  my  b»ok 
to  eaoh  and  ewery  purchaser  of  stock  whoa©  money 
shall  haws  been  deposited  and  placed  in  trust  by  the 
said  party  of  the  first  part,  ***«  *»*!  amount  depos- 
ited from  the  said  purchaser  upon  the  surrender 
of  the  certificate  of  stock  issued  to  him  or  her,* 

Defendant  relies  on  the  strict  construction  of  this 
paragraph,  and  contends  that  plaintiff  not  being  a  * purehast* 
of  slock  whose  money  has  been  deposited1*  has  failed  to  bring 
himself  within  the  terms  of  the  agreement  and  is  therefore 
not  entitled  to  receive  back  the  sum  in  Question. 

This  provision  of  the  contract  should,  however,  be 
considered  together  with  paragraph  eight  of  the  same  agreement 
which  provides  that  *said  funds  shaii.  be  held  for  disposition 
subject  to  the  instructions  and  authority  of  the  Securities 
Department  of  the  state  of  Illinois.*   there  is  also  in 
evidence  a  letter  from  the  Secretary  of  itate  to  the  ffh1tl#t 
Trust  Company,  stating  that  *  inasmuch  as  the  capital  required 
was  not  obtained  within  the  tiae  limit  in  the  Impounding  bond, 
you  are  authorized  and  directed  to  pay  unto  the  subscribers 
or  to  the  holders  of  the  shares  80£  of  the  amount  paid  therefor, 
as  required  by  law,  and  as  provided  in  and  by  the  terms  of 
the  impounding  bond.* 

Inasmuch  as  the  authority  to  sell  the  sovee  Trans- 
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Mission  Corporation  stock,  the  taking  of  e.n  impounding  bond 
by  t'r.e  Secretary  of  atate,  and  th«  agreement  between  the 
partita  were  all  based  on  the  provisions  and  requirements 
of  the  Illinois  securities  Act,  we  see  no  reason  why  the 
provision  of  Paragraph  eight  of  the  agreement  should  not  be  as 
fully  controlling,  as  the  portion  of  the  contract  relied  on  by 
defendant.  Paragraph  eight  directs  the  funds  to  be  held  for 
disposition  subject  to  the  instructions  and  authority  of  the 
Securities  Departaient,  and  that  Department  by  its  letter  and 
pursuant  to  the  authority  of  the  contract  directed  the  Tanat 
Company  *to  pay  unto  the  subscribers  or  to  the  holders  of 
shares  80£  of  the  amount  paid  therefor,  as  required  by  law". 
Plaintiff  had  evidently  acquired  ownership  of  these  certificates. 
They  were  produced  by  him,  properly  endorsed,  and  his  ownership 
Is  not  denied  by  the  pleadings  nor  challenged  by  the  evidence. 
Moreover,  there  is  proof  that  the  stock  represented  by  plaintiff *s 
certificates  had  been  sold  and  paid  for,  and  the  right  of  the 
original  purchasers  to  sell,  assign  or  transfer  them  to  plain- 
tiff is  not  questioned* 

Wm  are  therefore  of  the  opinion  that  plaintiff  being 
the  owner  and  •holder*  of  the  certificates  in  question,  even 
though  be  fails  to  qualify  as  the  "purchaser  whose  money  has 
been  deposited",  is,  under  the  terms  of  the  oontraot  *nd 
pursuant  to  the  direction  of  the  Secretary  of  iState,  entitled 
to  be  paid  the  amount  on  deposit  represented  by  his  certificates. 
The  judgment  of  the  trial  court  will  therefore  be  affirmed. 

AFFIRMED. 
fILSQJt,  P.J.,  AID  NE»£L,  J*  CONCUR. 
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Opinion  filed  Dec,  10,  1930 
MR.  JUSTICE  FRI£«D  delivered  the  opinion  of  the  court. 

By  this  appeal  Edmund  &.  Hastings,  Trustee,  seeks 
to  reverse  a  decree  foreclosing  a  mechanic's  lien  in  favor  of 
complainant,  who  was  the  assingee  of  the  contractors  furnishing 
the  material  and  labor.   The  sole  question  involved  is  whether 
the  bill  of  complaint  was  prematurely  filed. 

The  facts  essential  to  the  det  rmiaation  of  this 
question  are  as  follows:  On  sovember  4,  1936,  P.J.  Organ  & 
Company  agreed  in  writing  to  furnish  the  material  and  labor 
necessary  to  erect  two  brick  garages  on  the  property  of  Harry 
and  Besse  itosen  for  the  sum  of  ?,  -.  Upon  completion  of  the 
work  on  January  5,  1337,  the  contractors  assigned  to  complain- 
ant Traders  Investment  Company,  a  corporation,  ail  of  their 
right  in  and  to  the  amount  due  or  to  become  due  under  the 
contract.   $500  having  been  previously  p«*id,  there  was  owing 
at  the  time  of  the  assignment  the  sum  of  16,500.   This  amount 
was  further  reduced  to  ; 4,745,  prior  to  the  filing  of  the  bill 
of  complaint. 

The  oontract  upon  whiob  the  suit  ie  founded  contained, 
among  othere,  the  following  provision* 

"The  undersigned  agrees  to  pay  for  said  labor 
and  materials  the  sum  of  £7,000. 00,  payable  in  I 
installments  •  *  ♦  provided,  however,  that  in  the 
event  of  default  in  the  payment  of  any  said  install- 
ments when  due,  or  of  the  sale  or  incumbrance  ol 
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any  part  of  the  promises  in  question  without  the 
written  consent  of  the  contractor  or  hie  assigns  •  *  • 
the  contractor  or  hie  assigns  may,  without  notice, 
declare  the  whole  of  said  sua  or  so  much  thereof 
as  remains  unpaid  •  *  *  immediately  due  and  payable," 

In  accordance  with  the  provisions  of  the  oontraot 
the  defendants  Rosen  executed  a  note  dated  January  6,  1927, 
agreeing  to  pay  the  contract  price  in  installments  on  the  5th 
day  of  smoh  month  after  date.  The  note  contained  the  follow- 
ing provision: 

*In  case  of  defnult  in  the  payment  of  any  in- 
stallment or  any  interest  or  any  sum  of  money  which 
may  be  due  hereon,  the  aggregate  amount  of  this 
note  remaining  unpaid  and  every  installment  thereof 
shall,  without  notice  or  demand,  at  onoe  become  due 
any  payable,  together  with  interest  after  default  at 
the  highest  legal  contract  rate,  exchange  and  all 
collection  charges,  including  attorney's  fees." 

It  is  conceded  that  when  the  bill  sras  filed  on 
February  8,  1938,  an  installment  of  135,  which  matured  on 
February  5,  1918,  ess  past  due*  Ibis  sum  was  received  by 
complainant  and  credited  to  defendants'  account  on  iebruary 
15,  1338,  Lis  pendens  was  registered  on  February  8,  1938*  On 
August  30,  IMfj  more  than  nine  months  after  the  contract  was 
entered  into,  the  Rosens  executed  a  trust  deed  on  the  property 
in  question  to  Edmund  A.  Hastings,  as  trustee,  which  was 
registered  in  the  Torrens  Offics  of  the  negistrar  of  Deeds 
of  Cook  County  on  August  21,  1927, 

The  execution  of  the  trust  de«d  on  August  30,  1337, 
mad  default  in  the  payment  of  the  installment  maturing  on 
February  5,  1928,  are  relied  upon  by  complainant  as  the  b  sis 
of  its  suit,   jjoth  the  original  and  amended  bills  of  complaint 
allege  that  after  payment  of  $1,630  on  aooount  of  the  oontraot 
•there  is  still  due  *  *  *  14,880  *ith  interest  from  February  5, 
1938,  when  same  became  due  and  payable  under  the  terms  of  a*  id 
oontraot,*  According  to  the  agreement  of  the  parties,  default 
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in  the  payment  of  on«*  installment  accelerated  the  maturity 
of  the  entire  sunt  remaining  unpaid  "without  notice  or  demand* 
and  the  filing  of  the  bill  of  complaint  containing  the  fore- 
going nUAgntfaR  a&ounted  to  ■  declaration  that  the  entire  sum 
then  became  due*  Bo  further  notice,  declaration  or  act  warn 
necessary  to  accelerate  the  maturity  of  the  entire  indebtedness; 
the  filing  of  the  hill  of  complaint  was  sufficient,  Havlng 
tbus  declared  the  entire  indebtedness  due  by  the  filing  of 
the  bill,  *>e  see  no  force  to  the  contention  of  defendant  that 
acceptance  of  a  past  due  installment  subsequent  to  the  filing 
of  the  bill  would  in  any  way  affect  the  rights  of  complainant, 
and  p|  find  no  authorities  in  defendant1 s  brief  tending  to 
sustain  that  contention* 

In  view  of  the  manifest  right  of  complainant  to 
maintain  its  bill  for  the  reasons  stated,  we  deem  it  unnecessary 
to  consider  the  other  question  whether,  under  the  pleadings, 
complainant  should  be  allowed  to  rely  on  the  conveyance  by 
trust  deed  without  the  consent  of  the  contractors  or  their 
assigns,  as  ground  for  declaring  the  entire  amount  due* 

all  other  provisions  of  the  Lien  statute  having  been 
fully  complied  with,  wo  find  no  error  on  the  part  of  the 
Chancellor  in  entering  the  decree,  and  the  •*•§  will  accordingly 
be  affirmed* 

AFFIRMED. 

ax  UGH,  P.J.  AND  Hi:ai.L,  J.  oc&our. 
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Opinion  filed  Dec,  10,  1930 


MR.  JU8TI9JL  *RI&SS  delivered  the  opinion  of  the  oouxt. 

la  the  month  of  November,  1334,  Swald  u«rb*,  employed 

by  the  vestern  fciectrio  Company,  with  a  fellow  workman,  made 

a  trip  by  bus  to  Jalumet  Oity,  accompanied  by  one  vunyan,  % 

salesman  of  the  0.  Frank  ttt&as&ttt  crimination.  On  the  way 

out  the  speaker  in  the  bus  detailed  f *ote  regarding  profits 

made  by  investors  in  reselling  real  estate.   'ben  they  reached 

the  Croissant  office  Garbe  was  introduced  to  one  .n^rtenstein, 

another  salesman,  *ho  told  him  about  the  previous  earnings  of 

customers  in  the  resale  of  property,  and  suggested  th«t  if 

Oarbe  would  purchase  sons  lots  defendant  would  resell  then  at 

a  profit  within  GO  days.  O&rbe  made  ■  dawn  payment  of  700 

toy  check  on  lot  13,  for  which  a  receipt  was  issmmd  to  him. 

Several  days  later  he  was  tendered  1  contract  of  the  BM&MI  fetffck 

of  Chicago,  defendant  herein,  who  was  acting  as  trustee  for 

Croissant,  containing  the  following  orovisions: 

"The  above  contract  is  for  the  sale  of  vacant 
property  only,  and  vendor  is  hereby  in  no  manner 
obligated  to  resell  above  described  property  for 
purchaser,* 

•The  undersigned  hss  read  and  understands  the 
whole  of  the  above  contract  and  now  st  tes  »nd  in 
consideration  of  the  contract  agrees*  that  no 
representation,  promise  or  agreement  not  expressed 
in  the  contract  h*s  been  aade  to  induce  fens  under- 
signed to  enter  into  it," 

Oarbe  refused  to  sign  the  agreement  until  he  was  told. 
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as  he  testified,  "to  pay  no  attention  to  the  contract,  it 
doesn't  mean  anything,  we  resell  this  property  every  dsy", 
thereupon  he  exeouted  the  contract,   lameediately  thereafter 
Croissant  addressed  those  present,  stating  that  any  one  wishing 
to  hare  his  money  refunded  might  step  up  to  the  platform  and 
receive  the  essse.  Garbe  did  not  av^il  himself  of  this  offer. 
About  a  month  iater  and  upon  similar  representations  he 
purchased  lot  13  in  another  subdivision,  fend  exeucted  a   like 
agreement.   In  March,  1935,  Uarbe  called  to  inquire  why  his 
lots  had  not  been  resold  and  MM  told  that  business  urns  slow, 
but  that  a  big  building  boom  in  spring  would  bring  better 
results.  Finally  on  March  ?,  1925,  plaintiff  purchased  a  third 
lot,  again  relying  upon  similar  promises  to  resell,  and  ex- 
ecuted i  contract  containing  exactly  the  s^me  provisions  as 
the  first  two,  on  the  first  and  second  agreements  plaintiff 
mads  payments  until  January  5,  1938,  and  on  the  third  until 
January  17,  1938,  amounting  in  all  to  ■' 3,383,35,   $300  of 
this  sua  was  represented  by  a  credit  to  Garbe  resulting  from 
the  transfer  of  the  amount  of  an  invsstment  in  Florida  oroperty 
in  1926,  also  with  the  IMMMMMM  orgs.nl aatl on.   On  February  14, 
1938,  v>aroe,  through  his  attorneys,  made  a  demand  for  thf>  return 
of  the  payments  made  by  his  on  account  of  ■     ;r abases,  which 
was  refused,  whereupon  suit  was  instituted  in  the  Municipal  Court, 

A  Jury  was  impaneled  to  try  the  cause,  and  M  the  close 
of  plainltffs  case,  upon  motion  of  defendant,  the  court 
instructed  the  jury  to  find  the  issues  for  defendant,  overruled 
motions  for  a  new  trial  and  in  arrest  of  judgment,  SiM  entered 
Judgment  on  the  verdict. 

Plaintiff *u   suit  is  founded  on  the  alleged  fraud  of 
defendant's  agents  in  inducing  him  to  enter  into  the  contracts 
by  means  of  the  following  false  representations:   that  the 
agents  had  sold  and  resold  property  in  the  past;  that  they 
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had  mads  profits  for  other  purchaser a  by  resale;  that  they 
would  resell  plaintiff's  ^ots  at  a  profit  within  60  days} 
that  old  customers  had  benight  south  Lawn,  one  of  defendant's 
subdivisions,  which  was  90$   sold;  and  that  the  bank  had  aold 
lots  11  snd  12  adjoining  plaintiff's  property.  All  of  the 
foregoing  representations,  except  the  promise  to  resell  the 
property,  related  to  past  facts.  Assuming  tb*  t  these  statements 
were  osade,  and  aside  from  any  legal  question  involved,  we 
fail  to  find  in  the  record  any  evidence  tending  to  show  that 
they  were  untrue.   It  was  incumbent  on  plaintiff  under  bis 
amended  statement  of  claim  and  in  conformity  -itb  the  rules 
of  law  governing  actions  of  this  nature  to  prove,  among  other 
things,  the  falsity  of  the  representations,  a  nd  his  failure  so 
to  io  was,  so  far  as  it  is  applicable  to  the  statements  of 
past  facts,  fatal  to  plaintiff's  case* 

The  remaining  representation  was  in  the  nature  of  a 
promise.  This  pertained  to  the  resale  of  plaintiff's  lots  at 
a  profit  within  60  days,   ■shatever  reliance  plaintiff  may  have 
placed  on  this  statement  in  connection  with  the  first  purchase, 
he  certainly  «u»t  have  had  some  misgiving  as  to  its  fulifil©ent 
when  he  bought  the  second  lot  a  month  later,  and  •&  abiding 
conviction  that  the  promises  would  not  be  carried  into  effect 
when  he  ourchased  the  third  lot  almost  four  months  after  his 
first  venture,  and  the  fact  that  he  continued  to  make  payments 
on  his  contracts  and  to  enter  into  real  estate  transactions 
through  the  Croissant  ox^.ani nation  for  several  years  after  the 
first  alleged  representations  were  made  to  him,  lends  force  to 
the  contention  that  the  statements  of  Croissant's  salesmen  were 
mere  expressions  of  opinion  as  to  the  probabilities  of  future 
resale. 

If  plaintiff  really  relied  on  defendant's  romises 
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to  resell,  it  was  incumbent  upon  hi*  to  rescind  within  a 

reasonable  time,  and  to  tender  bask  the  lots  mrchassd.  His 

failure  to  to  do  until  February,  1338,  constitutes  unreasonable 

delay  ;nd  is  a  further  indication  that  he  did  not  rely  on  the 

promises  contended  for. 

The  law  applicable  to  representations  of  this  charaoter 

is  well  settled.   It  has  been  generally  held  tb,at  the  statements 

relied  upon  in  order  to  be  available  as  grounds  for  reel si on  of 

a  transaction  &ust  refer  to  existing  facts  and  not  merely  Amount 

to  promises  of  something  to  be  done  in  the  future.  As  *as  said 

in  a*y  v.  Fort  Scott  Investment  Co.,  101  111.  292,  the  court 

quoting  from  the  opinion  in  page  v,  iewlm,  68  111.  604; 

"Even  if  at  the  time  they  (the  representations) 
were  made,  it  was  not  intended,  to  comply  with  them* 
it  wan  but  an  unexecuted  intention,  which  has  never 
been  held,  of  itself,  to  constitute  fraud.   4a  disting- 
uished from  the  false  represent ■ ti on  of  a  fact, the 
false  representation  of  a  matter  mf  intention  not 
amounting  to  a  aatter  of  fact,  though  it  may  haws  in- 
fluenced a  transaction,  is  not  a  frmud  in  law,  •  •  • 
In  Pomeroy's  Eq*  Jur,  eotion  877,  it  is  said:  •.*. 
statement  of  intention,  merely,  cannot  be  a  misrepre- 
sentation amounting  to  fraud,  since  such  &  statement 
is  not  the  affirmation  of  *m  external  fact,  but  is, 
at  most,  only  an  assertion  t  at  a  present  mental  con- 
dition or  opinion  exists, *  Such  is  no  doubt  the 
general  rule," 

Moreover,  we  find  in  the  instant  case  a  statement 
contained  in  the  contract  subscribed  to  by  plaintiff  that  he 
had  read  and  understands  the  agreement,  and  that  no  representation, 
promise  or  agreement  not  expressed  in  th*  oontraot  has  be^n  made 
to  induce  him  to  enter  into  it,  together  *lth  plaintiff1 s  assent 
to  the  vsndor*a  disclaimer  of  *my  obligation  to  resell  the  pro- 
perty for  the  purchaser, 

ste  had  occasion  to  pass  on  one  of  HM  Croissant 
contracts  exactly  like  that  now  before  us,  mm#ff««  in  a  chancery 
proceeding,  representations  similar  to  those  here  -lieged  and 
many  others,  were  charged  in  the  bill  of  complaint,  and  upon 
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hearing  sustained  by  the  evidence,  and  it  was  there  held,  among 

other  things*  that  representations  made  regarding  &  setter 

subject  to  a  written  contract  are  of  no  binding  force  unless 

found  in  the  contract  executed  by  the  parties  thereto,   (iiirjter 

▼•  Croissant*  ?>&0  ill.  A  pp.  636),  In  that  case,  which  is 

precisely  in  point,  the  court  s«id: 

"It  is  axiomatic  that  all  representations  m&de 
regarding  any  matter,  subject  to  a  written  contract, 
are  of  no  binding  force,  unless  found  in  the  contrmet 
executed  by  the  parties,  sad  in  the  case  at  bar  nothing 
of  the  kind  appears  in  the  contract.  There  le  no 
evidence  that  any  false  or  fraudulent  representations 
were  made  to  the  complainant  to  induce  her  to  sign  the 
contract  without  informing  herself  of  its  several  clauses 
and  provisions,  or  th»t  any  attempt  was  made  to  induce 
her  to  sign  the  contract  without  reading  the  same.  The 
law  will  presume  that  oompialnanfc  before  signing  the 
same  informed  herself  of  its  contents,  and  furthermore 
there  is  an  express  provision  in  the  contract  reciting 
that  complainant  both  read  and  understood  the  contract 
and  its  contents,  and  •that  no  representations,  promise 
or  agreement  not  expressed  in  the  contract  has  been 
made  to  induce  the  undersigned  (complainant)  to  enter 
into  it.  •  Likewise  there  is  another  clause  stating 
that  the  vendorwas  in  ho  sinner  obligated  to  resell  the 
property  for  the  Durchaaer." 

It  is  further  argued  that  a  provision  in  the  contracts 
restricting  the  transfer  of  the  property  to  purchasers  of  the 
Caucasian  race  rendered  the  contracts  void.  Ml  do  not  demm  it 
necessary  to  paoa  upon  the  validity  of  the  restriction  in 
Question,  because  ImYt  citations  relied  upon  by  plaintiff  hold 
that  contracts  with  like  restrictions  may  be  valid  except  as 
to  the  particular  provision  and  we  deem  this  to  be  the  eorr  et 
rule.  Therefore*  if  the  restriction  le  void,  am  plaintiff 
contends*  he  might  have  disregarded  the  same  and  conveyed  the 
premises  to  purchasers  of  any  race. 

Plaintiff  also  contends  that  the  contract  was  void 
because  ultra  vires  the  xtowers  of  the  mmfjfc|  ttai  b-'-nks  being 
creature*  of  the  legislature,  possess  only  such  powers  as  are 
expressly  granted  to  them  'by  statute  Mmf  those  fetet  are 
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necessarily  implied  to  give  effect  to  the  specific  powers 
granted;  and  from  thla  it  is  argued  that  t  corporation  empowered 
to  do  a  banking  business  cmnot,  by  Implication,  asauwe  to 
deal  in  subdivision  realty.  It  is  apparent  however,  from  the 
face  of  the  eontraots  in  question  th-.it  the  bank  was  acting  in 
its  capacity  as  trustee  for  3roisaant,  and  banks  being  specific- 
ally empowered  by   statute  to  act  as  trustees  of  property,  we 
fail  to  understand  why  this  delegation  of  authority  should  not 
include  real  estate,  no  oases  are  cited  to  support  plaintiff's 
contention,  except  general  citations  upon  the  express  and 
implied  powers  of  corporations. 

The  remaining  contention  is  that  the  bank  having  failed 
to  enter  its  appearance  -ithin  the  time  required.  *>y  i&*»  the 
plaintiff  was  entitled  to  default  and  judgment.   Upon  this 
point  the  record  shows  that  the  bank  was  served  «fith  summons  on 
aarch  3,  1938,  and  filed  its  appearance  on  ftpgl*  3,  *£■••  •■" 
the  same  day  motion  was  made  to  extend  the  time  to  plead.  On 
April  11,  1338,  the  defendants1  motion  to  strike  the  statement 
of  claim  *as  allowed  and  plaintiff  given  nineteen  days  to  file 
his  amended  statement  of  claim.  April  16,  1928,  statement  of 
claim  and  affidavit  for  plaintiff  was  stricken  aa  to  the  bank, 
and  motion  wn»  then  first  aade  by  plaintiff  for  default  of 
the  bank  for  failure  to  file  an  appearance,   thereafter  on 
June  1,  1928,  plaintiff  amended  the  amended  statement  of  claim 
on  its  face,  and  subsequently  various  other  pleadings  were 
filed.  The  abstract  fails  to  show  any  motion  for  default  until 
after  mppearanoe  had  been  filed  and  other  pleadings  h*d  been 
taken  in  the  case  by  both  parties.  Hulo  4  of  the  municipal 
Court  Euies  provides  that: 
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"fcwery  Tuesday  at  9:30  A.  M.  judge  assigned 
to  that  duty  shall  oall  oases  of  first  class  in 
whioh  service  either  by  publication  or  suamons 
has  been  susde  in  due  tiaae  for  default,   when  onses 
are  called,  defaults  aay  be  taken  and  Judgment 
entered  where  parties  are  entitled  thereto, " 

The  record  fails  to  show  that  this  case  was  oalled 
«ithin  the  meaning  of  the  foregoing  rule,  and  therefore 
plaintiff  was  not  entitled  to  default  within  the  letter  of 
the  rule.  Moreover  the  rule  does  not  saake  it  obligatory  upon 
the  court  to  enter  default,  as  the  word  aay  was  used  and 
followed  by  the  qualification  "where  parties  are  entitled  thereto? 
The  entry  of  the  default  is  a  iudioial  act  ishich  aay  be 
waiwed  by  failure  to  take  a  {wantage  thereof  prior  to  the  filing 
of  an  appearance  or  pleading  by  the  party  in  default.   By 
falling  to  awail  h^assalf  of  the  ri^ht  to  aove  for  the  default 
of  defendant  before  appearance  filed  and  thereafter  entering 
upon  the  trial  of  the  cause,  we  are  of  the  opinion  that 
plaintiff  raiwed  his  right  and  cannot  no*  be  heard  to  urge 
the  point. 

Finding  no  error  in  the  record,  the  .Judgment  of 
the  trial  court  will  be  affirmed* 

WILS0«,  p.j.  ..so  Hfe:as:i«,j.  ooacm* 
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Opinion  filed  Deo,  10,  1930 


MR,  JwStttl  BSBSL  delivered  the  opinion  of  the  court, 

this  is  an  action  brought  by  the  plaintiff  against 

the  defendant  in  the  Municipal  Court  of  Chla&go,  wherein  the 

plaintiff  seeks  to  recover  the  sua*  of  $99$.  09,  deposited  ^ith 

the  defendant  ae  security  for  the  f&itbful  performance  of 

the  conditions  and  covenants  of  a  certain  written  contract  of 

employment  entered  into  by  the  parties  hereto,  on  July  3,  UN, 

The  o$.use  was  tried  before  a  jury  upon  the  st«te?aent  and 

affidavit  of  claim  of  the  plaintiff,  the  affidavit  of  merits 

of  the  defendant  thereto,  and  evidence  introduced  by  the  parties 

in  support  thereof,  which  resulted  in  a  verdict  in  favor  of 

the  plaintiff  for'  the  sum  of  ;-800,30,  a  judgment  was  entered 

based  on  said  verdict,  from  which  judgment  the  defendant 

prosecutes  its  appeal. 

The  contract  dated  July  2,  1938,  contains  among  other 

provisions,  the  following  covenant,  which  provides  for  an 

accounting  by  the  plaintiff: 

*(4)  I  further  oovenant,  promise  and  agree,  that  I 
will  be  legally  responsible  at  law  or  in  ecuity  for 
all  moneys  and  merchandise  entrusted  to  my  car*  by  the 
employer  or  that  may  b<*  entrusted  to  the  c-^re  of  any 
other  employee  of  the  employer  who  may  be  under  my 
control  and  that  I  will  keep  accurate  accounts  ><nd 
make  proper  returns  to  the  employer  for  3.11  such 
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money©  and  merchandise  coaling  Into  my  hands  or 
the  hands  of  such  other  employees  as  aforesaid.  I 
further  agree  that  the  employer  may  terminate  and 
annul  this  contract  upon  one  week1 a  notice  if  I  should 
become  negligent  in  say  duties,  of  if  my  services  for 
any  reason  whatsoever  should  no  longer  be  desired  by 
the  employer.  *  *  * 

*.ad  i  further  agree  as  a  condition  to  my  employ- 
ment hereunder  to  deposit  with  the  employer  the  sum 
of  Two  'Hundred  Dollars,  which  Two  liundred  Ikulars  shall 
be  held  by  the  employer  as  ■  guarantee  fund  for  the 
faithful  performance  on  my  part  of  each  and  every  of 
the  covenants*  promises*  agreements*  and  conditions 
of  this  contract*  *  *  *  Upon  the  termination  of  my  em- 
ployment* whether  voluntary  or  involuntary,  the  employ- 
er shall  (5)  not  be  bound  to  return  said  sum  or  any 
interest  due  thereon  until  a  complete  audit*  verified 
by  the  Home  Office,  has  been  made  of  all  moneys, 
accounts*  stock  and  oth^r  property  of  the  employer, 
under  my  bontrol  but  in  no  event  should  s;  id  money  be 
returned  to  me  until  thirty  days  shall  have  expired 
after  the  termination  of  my  employment.   In  the  event 
that  the  said  sudit*  wfter  prober  verification*  shows 
that  I  have  less  merchandise  or  cash  on  has/A   than  I  am 
properly  chargeable  with,  the  an  id  sum  or   B  HKHMWil H  111 
sums  and  accrued  interest  or  so  much  thereof  as  may  be 
necessary,  shall  be  retained  hy   the  employer  in  payment 
■at  satisfaction  of  such  shortage,  in  the  event  of  any 
breach  on  my  part  of  any  of  the  covenants,  promises* 
agreessmnts  and  conditions  of  this  aontr&et*  other  than 
a  shortage  in  merchandise  and  cash  on  hand*  as  '-forms'* id* 
or  in  .addition  thereto*  the  said  sum  or  accumulated  sums 
and  accrued  interest,  or  any  portion  thereof  redlining 
after  reimbursement  (  6  )  by  the  employer  for  any  short- 
age or  merchandise  or  cash,  immediately  upon  the  happen- 
ing of  such  breach,  shall  be  forfeited  and  I  hereby 
authorise  and  direct  the  employer  to  retain  and  apply 
the  same  as  11  qui  da  ted.  damages  for  such  breach.  *  *  * 

After  the  execution  of  the  contract,  the  plaintiff 
took  charge  M  Store  Manager  of  the  defendant**  store,  located 
at  3444  South  state  Street,  Chicago*  and  continued  in  such  manage- 
m-ent  until  he  was  discharged  on  August  IS*  1388.  At  that  time 
an  audit  disclosed  that  there  was  i  shortage  in  merchandise  valued 
at  $193.09*  of  which  1193.03  was  admitted  by  the  plaintiff.  The 
controversy  in  this  case  is  whether  the  plaintiff  is  liable  for 
this  shortage. 

It  appears  from  the  evidence  that  on  or  about  August  10, 
1938*  about  three  o'clock  in  the  sBorning*  the  plaintiff  telephoned 
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to  Roy  0.  *oods,  attorney  for  the  defendant,  that  be,  the 
plaintiff,  had  been  called  on  the  telephone  and  told  that  the 
front  transoa  of  the  store  at  3444  South  State  Street  was  open. 
Hood*  told  him  to  go  down  there,  and  if  he  found  anything  wrong 
to  notify  the  police.   The  plaintiff  did  so.   when  the  poiioe 
arrived  they  found  hiM  at  the  store.   There  is  a  conflict  as  to 
whether  the  plaintiff  was  inside  the  store  or  out  in  front  of 
the  store  *:hen  the  police  arrived.   when  the  plaintiff  and  the 
police  officers  Bart  Gray  and  Howard  enter  d  the  store  they 
found  some  oo illusion  in  the  amtter  of  paper  boxes  strewn  about 
the  place. 

The  plaintiff  testified  that  after  the  police  arrived, 
"I  opened  the  door  which  wme  locked.   After  I  went  into  the 
store  the  first  thing  I  noticed  there  s?ere  boxes  and  shoes  lying 
around  in  the  store,  that  is  in  the  front  part  of  it,  *nd  in  the 
rear  there  is  a  big  rooa  and  th»t  was  badly  upset.   The  rear 
door  was  open.  Then  I  «ent  back  into  the  store  and  found  the 
transom  was  open."   Bert  Gray,  the  police  officer,  testified 
that  he  exaalned  the  open  tr&naoa  above  the  loor  and  found 
that  the  dust  thereon  had  not  been  disturbed;  that  he  also  ex- 
aained  the  froat  door,  the  rear  doors  and  windows,  and  found  feat 
none  of  thea  had  been  opened  or  bore  any  a»rfca  whereby  an  entrance 
by  foroe  had  been  attempted.   Officer  Howard  was  not  called  as 
a  witness. 

The  aerchandiae  that  was  shown  to  be  missing  at   the 
tlae  of  the  audit  iaaediately  after  the  burglar^,  consisted 
of  aen's  and  women1  s  shoes,  hose  and  shoe  firming*,  of  the  value 
already  referred  to  by  the  :ourt.   The  plaintiff  further  testified 
that  when  he  closed  the  store  on  the  night  in  question,  he 
looked  about  to  see  that  everything  was  closed;  that  no  one  was 
there  when  he  closed  up,  ^nd  that  it  was  impossible  for  anyone 
to  hide  in  the  place  without  being  seen;  that  he  believed  two  of 
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til*  windows  in  the  r  r  of  the  store  had  latches  on  them}  the 
balance  did  not;  thmt  the  rear  door  and  windows  were  equipped 
with  outside  iron  bars* 

The  plaintiff  in  this  case  did  not  file  bis  appearance, 
and  therefore  the  court  does  not  have  the  benefit  of  the 
plaintiff1 a  brief. 

the  defendant  contends*  first,  th*t  the  written  contract 
or  agreement  under  which  the  plaintiff  was  employed  by  the 
defendant  specifically  sets  forth  in  unambiguous  terms  the  liabil- 
ity of  the  plaintiff  for  shortage  in  merchandise  and  cnsh  en- 
trusted to  him  by  the  defendant,  %nd  expressly  provides  that 
such  shortage,  after  the  making  of  a  verified  audit,  shall  be 
deducted  from  the  $300.00  deposited  by  the  plaintiff  with  the 
defendant;  second,  that  the  judgment  is  against  the  manifest 
weight  of  the  evidence. 

in  pasaing  upon  the  first  contention,  it  will  be 
necessary  for  the  court  to  construe  the  contract  of  employment, 
and  from  the  four  corners  of  the  instrument  determine  what  the 
Intention  of  the  parties  was  at  the  time  of  the  signing  of  the 
contract.   It  is  clear  from  this  contract  the.t  the  plaintiff 
was  obligated  to  account  for  the  merchandise  &n&   moneys  entrusted 
to  him  by  the  defendant,  and  make  a  proper  rstura  therefor,  and 
upon  failure  to  account,  the  defendant  could  oroperly  charge 
and  deduct  from  the  1300.00  deposited  with  it  any  sums  that  -srere 
not  accounted  for  by  the  plaintiff  and  lawfully  due  the  defendant. 
If  the  plaintiff  was  t©  be  liable  for  any  shortage  in  merchandise 
and  cash  entrusted  to  him#  that  would  have  to  appear  from  the 
document  itself.  In  construing  this  coutraot  upon  that  question, 
the  court  considered  these  words*  "I  will  be  legally  responsible 
at  law  or  in  equity  for  all  soneys  and  aerchandise  entrusted  to 
my  care  by  the  employer,*  which  does  not  seem  to  indicate  that 
ths  plaintiff  was  liable,  in  any  event,  for  any  shortage  that 
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might  appear  upon  Mm  taking  of  an  audit  by  the  defendant.  The 
liability  would  be  only  such  as  the  law  would  impose  on  the 
plaintiff.  Blnek*s  £*w  Oistionary,  on  page  ?08,  definee  legally 
ae  "Lawfully;  according  to  law.*  applying  this  definition  in 
the  construction  of  this  contract,  the  liability  of  the  plain- 
tiff to  account  would  be  for  any  merchandise  or  sums  that  are 
lawfully  due  to  the  defendant.  la  this  case,  the  plaintiff  as 
bailee  for  hire  has  the  burden  of  showing  that  he  exercised 
such  care  in  reepeot  to  the  property  that  was  in  his  possesion 
as  was  r®<?uired  of  him  under  the  circumstances  suroounding  the 
bailment;  that  where  the  defendant  as  bailor  has  made  out  a 
prima  facie  case  by  showing  that  the  merchandise  entrusted  to  the 
plaintiff  was  not  delivered  to  the  defendant  upon  demand,  it 
then  was  the  duty  of  the  plaintiff  to  show  that  he  exercised 
such  care  as  would  relieve  bin  of  the  responsibility  to  account 
for  or  deliver  the  aseroban&iae  by  showing  that  the  goods  had 
been  stolen,  and  that  the  loss  by  theft  was  occasioned  without 
his  fault. 

The  Appellate  Court  in  its  opinion  in  the  case  of 
Glemenson  v.  Whitney.  238  111.  App.  308,  announced  that  the 
law  is,  that  where  goods  are  bailed  and  not  returned*  the  fact 
that  they  have  been  lost,  stolen  or  destroyed  by   fire  is  not 
sufficient  to  ow«rane  plaintiffs prima  facie  case,  but  the 
defendant  must  go  further  and  show,  if  he  can,  that  he  was 
guilty  of  no  negligence  that  would  render  him  liable,  which  rule 
of  law,  was  approved  by  the  Appellate  Court  in  the  case  of 
Sralos  v.  tfatheson.  343  111.  bpp.*   60. 

The  second  contention  of  the  defendant  is  to  the  effect 
that  the  judgment  is  against  the  manifest  weight  of  the  evidence. 
In  disposing  of  that  contention,  this  court  will  not  disturb 
the  judgment  on  the  ground  contended  for,  unless  the  evidence 
is  such  that  it  is  clear  that  the  weight  of  the  evidence  is 
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Against  the  Judgment.   From  the  evidence  in  the  instant  o*se  it 
acpeata  that  merchandise  was  stolen  on  the  night  in  question; 
it  also  mpeare  th»t  the  plaintiff  clotted  and  looked  the  doors 
and  windows  upon  leaving  the  premises  that  night,  and  there- 
after the  burglary  was  committed  by  a  person  or  persons  unknown. 
It  was,  therefore,  t  question  of  fact  for  the  jury  to  determine 
whether  it  wee  the  plaintiff's  negligence  in  taking  care  of 
the  defendant's  merchandise  tnst  contributed  in  any  way  to 
the  loss  of  goods  by  burglnrf*  or  whether  the  goods  in  Question 
*ere  stolen.   This  court  cannot  say  from  an  examination  of 
the  record  that  the  veight  of  the  evidence  does  not   sustain 
the  verdict  of  the  jury. 

Finding  no  error  is  the  record,  the  judgment  is 
affirmed. 

HMMWI  AFF1H«D. 

WIL8Q5I,    F.J.    AN!)  miF.I»0,    J.    OONOUft, 
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Opinion  filed  Dec.  10,  1930 

IB.  ft  IMHI  delivered  the  o  inion  of  the  court. 

This  ia  an  appeal  from  l  judgment  for  the  defendant, 
entered  upon  a  trial  in  the  Municipal  Court*  without  ■  jury. 
The  plaintiffs  started  the  suit  on  January  ••■$  1326,  for 
damages  alleged  to  have  resulted  from  the  repudiation  of  a 
oertain  contract  between  the  plaintiffs  and  the  defendant 
dated  July  25,  1,335. 

The  fasts  are  thst  certain  negotiations  took  plant 
which  resulted  in  a  contract  between  the  parties  on  July  35, 
1925.  the  defendant  ordered  fro*  the  plaintiffs  by  letter 
in  vrhieh  was  enclosed  ■  purchase  form  contract,  30,0  X)  -sounds 
of  aixed  liwe  inner  tubes  at  ll£#  a  pound,  and  30,000  pounds 
lo.  1  black  rubber  boots  Ml  shoes  at  3|  per  pound,   ,  .  , 
ears  Boston*  u»ssachusetta,  to  be  shipped  in  separate  lots 
and  on  separate  bills  of  lading  on  or  before  August  5,  II  • 
The  terms  were  stated  to  be,  90  per  cent  sight  draft  with 
bill  of  lading  and  invoice  attached  after  freight  ia  deducted. 
It  the  bottom  of  the  letter  was  the  notation  to  ship  the 
material  to  Mew  York  City  and  not  Boston. 

The  purchase  contract  contained  i  number  ;>f  rowisions 
that  were  not  eo  tained  in  the  letter.   Thia  prowiaion  ap;  e-*red 
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la  the  purchase  contract,  in  the  print«d  part:  »  "hip  in  our 
name,"  and  under  that  the  oontract  read:  "H»  Muehisteln  *  Co., 
sew  York,  N,  Y»*  This  further  provision  appeared  in  the 
printed  part  of  the  contract:  "Invoices  in  duplicate  oust  be 
sailed  to  this  office  accompanied  by  original  and  memorandum 
signed  bill  of  lading*" 

There  ie  no  contention  that  any  other  provision 
baa  any  bearing  on  thia  controversy* 

It  further  appears  fro*  the  facta  that  the  plaintiff*, 
on  July  29,  1925,  wrote  to  the  defend  nt,  enclosing  a  signed 
acknowledgment  of  their  Intention  to  fill  the  order,  and 
stating,  ''The  Material  in  question  is  on  the  dock  and  will  go 
forward  as  per  your  instruction  via  first  sailing** ;  th<?t  the 
Material  was  shipped  on  the  steamship  Minnesota  of  the 
American  Hawaiian  Steamship  Company,  and  th&t  on  August  14 
19  s,  bills  of  lading  were  issued  at  Portland,  Oregon,  for 
the  separate  lots  of  as t ©rial  consigned  to  the  plaintiffs, 
as  consignee,  with  directions  to  notify  h.  tfuehlstein  & 
Company,  Hew  York,  ftps  York;  that  on  the  same  day,  August  3, 
1935.,  the  plaintiffs  issued  a  90  p«t   cent  sight  draft,  attach- 
ing the  original  bills  of  lading  and  the  Invoices  and  sent 
the  same  through  the  Lumhersaens  Trust  Company  Eianfc,  ortland, 
Oregon,  to  be  presented  to  the  defendant  at  Chicago »  that 
the  sight  draft,  aith  tie  bills  and  invoices  attached,  was 
presented  to  the  defendant  at  Chicago  on  four  different 
occasions,  and  payment  was  refused. 

On  August  3,  ttHi  the  plaintiff  wrote  to  the 
defendant,  enclosing  copies  of  the  invoioes  and  shipping  papers 
and  stating  that  the  original  papers  had  gone  forward  through 
the  bask  *ith  the  sight  draft  attached;  thnt  the  defendants 
evidence  denied  the  receipt  of  the  letter  of  the  plaintiffs 
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dated  July  39,  19&S,  in  whioh  letter  the  defendant  waa  adtlsed 

that  the  material  was  on  the  dock  and  would  go  forward  on 

first  sailing* 

From  the  evidence  of  the  defendant  it  appears  that 

on  August  6  and  7,  1936,  the  defendant,  not  having  received 

any  advice  that  the  Material  had  been  shipped,  and  not  hairing 

reoeived  any  invoices  or  bills  of  lading,  communicated  *ith 

the  plaintiffs  by  telephone,  and  was  advised  that  the  material 

was  shipped  via  vessel;  that  the  contract  was  immediately 

repudiated  by  the  defendant*  ItHPiMjl  telegrams  passed  between 

the  parties,  the  first  of  which  telegrams  from  the  defendant 

was  received  by  the  plaintiffs  on  August  7,  1935,  and  is 

as  follows: 

■  Account  no  invoice  from  you  order  has  expired  on 
mixed  tubes  and  shoes  cancelling  cmx   contract  accord- 
ingly and  have  covered  elsewhere*" 

the  plaintiffs,  on  the  IMfet  d-^y  of  the  receipt  of 

the  defendant's  telegram,  replied  in  these  words: 

* Assume  your  telegram  this  date  sent  under  misappra- 
hension  since  only  alteanatlve  would  be  deliberate 
intent  to  evade  IgUltimt   Stop  Material  shipped 
and  draft  bill  of  lading  delivered  to  bank  on  august 
third  within  strict  letter  of  agreement*  Stop  In 
ordinary  course  of  mall  neither  invoice  nor  drsft 
could  reach  you  before  today  or  tomorrow.  Please 
wire  withdrawing  telegram  even  date  or  we  shall 
take  necessary  steps  to  protect  ourselves** 

The  following  d«y,  August  S,  1935,  the  defendant 

again  wired  the  plaintiffs  as  follows: 

"Tour  letter  fshioh   has  not  been  opened  received 
today  postmarked  out  of  Portland  August  fourth*  ^ince 
did  not  receive  your  invoice  sooner  were  obliged  to 
cover  elsewhere  to  protect  our  order  with  mill*  Best 
price  can  allow  for  mixed  tubes  sir  cents.   Boston 
and  as  compromise  will  take  in  shoes  at  contract  cr ice* 
If  you  accept  this  proposition  wire  us  immediately  on 
receipt  of  this  telegram* * 

that  on  September  15,  1933,  the  defendant  was  notified 

by  the  plaintiffs  through  their  attorney,  that  the  material 
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shipped  under  the  terns  of  th«  contract  would  be  sold  on 
the  open  market  as  soon  a*  practicable  after  September  19,  1935, 
and  the  proceeds  applied  in  part  liquidation  of  the  obligation 
under  the  contract* 

On  September  30 ,  1935,  the  plaintiffs  sold  ihs 
goods  so  shipped  to  Ohalfrln  a  Jompany,  Dew  York  lty,  for 
r2,975,42,  including  freight,  and  the  plaintiff e  paid  a  oom- 
Mission  of  5>  of  the  resale  price,  which  amounted  to  ; 143,77, 
Aooordlng  to  the  record,  the  difference  between  the  contract 
price  and  the  resale  price  for  the  quantity  of  rubber  shipped 
was  figured  by  bot>?  the  court  and  counsel  to  be  1,565. 88, 

the  defendant  does  not  contend  tb; t  if  the  goods 
wsre  refused  and  the  contract  cancelled  in  violation  of  the 
terns  of  the  contract  between  the  parties  to  this  motion, 
the  plaintiffs  are  not  entitled  to  the  difference  between 
the  contract  price  and  the  resale  price,  but  does  insist  that 
the  plaintiffs  are  not  entitled  to  recover  because  of  certain 
breaches  of  the  contract. 

The  court  will  consider  the  contention  of  the  plain- 
tiffs that  the  reason  assigned  for  repudiation  is  untenable 
and  precludes  the  defendant  from  now  urging  other  defenses. 
It  is  perfectly  clear  that  the  telegrams  of  the  defend  nt 
dated  August  7  and  8,  1935,  both  assign  as  a  ground  for  refusing 
to  go  on  with  the  contract  that  no  invoices  had  been  received. 
Therefore,  can  the  defendant,  after  assigning  this  reason 
for  the  repudiation  of  the  contract,  assign  other  reasons  why 
its  cancellation  was  proper?  The  defend  nt  urges  in  justifica- 
tion of  its  position  thnt  the  essential  elements  of  waiver  are: 
(ft)  an  existing  right,  (b)  a  voluntary  act,  (c)   knowledge  of 
the  facts,  and  (d)  an  intention  to  waive. 

The  evidence  of  the  witneae  Stein  for  the  defendant 
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Is  to  the  effect  that  when  he  had  a  telephone  talk  with  Mr* 
A.  Rcsenfelt  of  the  plaintiff  company  on  August  6  or  7,  1935, 
snd  learned  that  the  shipment  of  the  gooda  Mi  by  boat,  he 
thereupon  cancelled  the  contract,   T^e  defendant  then  had 
knowledge  of  the  fnct  that  the  goods  were  not  shipped  by  r^il, 
and  if  we  accept  the  theory  of  the  defendant  and  apply  the 
essential  elements  of  waiver  »a  contended  for,  the  defendant, 
by  its  voluntary  act  after  knowledge  of  the  shipment,  waived 
the  right  to  complain  upon  that  ground,  for  the  reason  that 
la  the  telegrams  of  August  7  and  8,  latefc,  sent  to  the  plaintiffs 
by  the  defendant,  no  ssntion  is  made  of  the  fact  that  the 
goods  were  not  shipped  according  to  contract.  It  is  singularly 
strange  that  when  the  telegram  of  August  3,  1985  was  sent, 
the  defendant  reiterated  that  the  reason  for  cancellation  was 
that  the  invoices  «rere  not  received  sooner.   Failure  to  ship 
by  rail  was  not  considered  seriously  by  the  defendant.   In 
fact,  the  defendant  in  this  same  telegram  made  an  offer  for 
the  goods  although  shipped  by  water,   this  is  inconsistent  with 
the  defendant's  claim  that  the  shipping  instructions  w*re 
violated,  and  was  an  effort  to  buy  the  goods  st  •  cheaper  price 
than  for  which  they  were  contracted.   It  is  reasonable  to 
conclude  from  the  facts  that  the  suggestion  that  the  plaintiffs 
failed  to  ship  Hy   rail  is  a  ground  for  the  forfeiture  of  the 
contract  by  the  defendant  was  an  afterthought,  and  from  the 
record  it  is  apparent  that  it  «&«  urged  for  the  first  time 
when  this  suit  was  started.   The  courts  of  this  stats  have 
approved  the  rule  of  law  that  a  party  cannot,  after  litigation 
has  begun,  change  his  ground,  and  put  his  conduct  upon  another 
and  a  different  consideration,  and  have  cited  l::ajl*-ay  Company  v. 
MoOarthy,  96  U.  S.  35S#  as  authority  for  the  ruxe.   In  that 
ease  the  Supreme  Court  expressed  its  views  in  these  words: 
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"WatM  &  party  givee  a  reason  for  hie  conduct  and 
decision  touching  anything  involved  in  a  contro- 
verey,  be  cannot,  after  litigation  has  begun, 
change  his  ground,  and  put  hie  conduct  upon  another 
and  a  different  consideration*  He  ie  not  peraitted 
thus  to  aend  hie  hold.  He  le  estopped  froa  doing 
it  by  a  settled  principle  of  la*?.  Sold  v.  B <  nks, 
8  wend.  (s.Y.)  563;  Holbrook  v.   hits,  ?A   id.  169; 
Everett  v.  Saltus,  15  id,  474;  right  t.  Reed,  3 
Oumf.  &   K.  554;  auffy  v.  o« Donovan,  46  n.  t.  233; 
Winter  ▼.  Qolt,  7  id.  38«.* 

And  applying  the  sa«e  rule,  the  3upre.*e  Jourt  of  the  St*te  of 

Illinoie,  in  the  oese  of  County  of  Behuyler.  et  a.1.  t. 

Missouri  arldae  &  Iron  j—g  356  111.  348,  353,  says: 

"There  is  still  another  reason  why  appellant  c&nnot 
avail  itself  of  the  defense  which  it  has  sought 
to  interpose.   After  the  contract  was  executed  by 
appellants  agent  appellant  refused  to  c-irry  out  the 
contract,  and  gave  as  a  reason  th*t  its  agent  had 
made  a  mistake  and  had  contracted  at  a  figure  for 
which  the  bridge  could  not  be  built  without  ,-,  loss, 
&nd  offered  In  its  letter  to  go  on  &nd  perfora  the 
contract  for  13,350.   8y  placing  ita  refusal  to 
perfora  the  contract  on  the  ground,  alone,  that 
t  e  price  wna  too  low,  it  thereby  admitted  the 
validity  of  the  contract  and  estoppel  itaelf  froa 
aaking  the  contention  now  insisted  upon.   «here  a 
party  given  i  reason  for  his  conduct  and  decision 
touching  3Jty thing  involved  in  I  controversy,  he 
cannot,  after  litigation  has  begun,  change  his  ground 
and  cut  Ms  conduct  upon  another  and  different 
consideration.  He  is  peraitted  thus  to  ^ssend  his 
hold.  He  is  estopped  froa  doing  it  by  a  settled 
principle  of  iMWi     Ohio  and  Mississippi  Railway  Oo. 
v.  McCarthy,  96  U.  8.  258;  Gibson  v.  3ro*n,  314  111. 
330.» 

The  reason  stated  in  the  defendant's  telegraa  to 

the  plaintiffs  that  because  the  invoices  did  not  reach  the 

defendant  before  August  ?,  1935,  the  contract  was  cancelled, 

is  not  a  legal  justification  for  such  action.   The  plaintiffs, 

iaaediately  upon  the  receipt  of  the  bills  of  lading  for  the 

goods  shipped  did  on  August  3,  192.6,  notify  the  defenl-ant 

by  letter  that  the  original  bills  of  lading,  invoices  and  J0% 

sight  draft  were  delivered  to  the  plaintiffs'  bank  to  be 

forwarded  to  Chicago  for  presentation,  and  that  duplicate 
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Invoices  and  ship. lag  papers  had  been  forwarded  by  rn.ll   to  the 
defendant  at  Chicago,  fbe  plaintiffs  noted  within  a  reasonable 
time,  and  that  was  ail  that  was  required,  and  from  an  examina- 
tion of  the  record,  this  act  of  cancellation  was  but  an  effort 
on  the  part  of  the  defendant  to  avoid  the  responsibilities 
under  the  contract  between  the  parties. 

The  defendant  insists  that  as  the  plaintiffs  did  not 
raise  the  question  of  waiver  of  defenses  In  the  trial  oourt 
they  cannot  for  the  first  tiae  raise  it  on  appeal.  The 
evidence  of  forfeiture  w^a   contained  in  the  telegrams  of  the 
defendants  which  were  admitted  by  the  trial  oourt  in  evidence, 
and  are  in  the  record  to  be  considered  by  the  oourt. 

The  defendant  did  not  object  to  the  admissibility  of 
the  telegrams  of  August  7  and  8,  1935,  on  the  ground  that  they 
vere  not  admissible  under  the  pleadings.  One  of  the  defenses 
which  the  defendant  seeks  to  interpose  is  thmt  the  plaintiffs 
did  not  ship  the  goods  according  to  the  contract  between  the 
parties.  This  was  first  raised  by  the  affidavit  of  merits. 
Under  the  practice  of  the  Municipal  dourt  of  ehioago  no  further 
pleadings  are  required,  and  the  case  was  tried  upon  the  Issues 
so  joined.   The  trial  court  permitted  the  evidence  of  the 
parties  t©  be  received, and  the  only  question  in  the  record  is, 
did  the  plaintiffs  default  in  any  respect  in  falling  to  perform 
and  carry  out  any  of  the  provisions  of  the  contract];  and 
if  so,  did  the  defendant  waive  any  such  default?  The  evidence 
is  in  the  record  for  ail  purposes  and  admissible  under  the 
pleadings,  and  this  court  *ill  consider  such  evidence  in  order 
to  determine  the  issues  between  the  parties. 

The  defendant  further  contends  that  at  the  time  of 
repudiation  the  plaintiffs  had  failed  to  comply  *ith  the 
contract  in  other  respects  as  well;  that  the  plaintiffs  chose 
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to  ship  by  boat,  and  aaiied  the  shipping  bills  of  lading,  with 
draft  attache i,  to  a  bank  in  Chicago  for  payment.   The  defendant 
insists  that  under  no  theory  was  the  defendant  in  default  when 
it  failed  to  pay  the  dr^ft,  as  the  sane  was  not  accompanied 
by  railroad  bills  of  lading, and  the  bills  of  lading  were  sent 
to  the  bank  before  any  complaint  whatever  was  aade  bf  the 
defendant,  and  therefore  the  plaintiffs  cannot  recover. 

In  the  letter  of  July  33,  13;.;5,  ^hlch  v«a  aailsd  by 
the  plaintiffs  and  addressed  to  the  defendant  in  Chicago,  it 
was  atated  th*t  the  "Material  in  question  is  on  the  dock  <*nd 
*-iii  go  forward  as  per  your  instructions  via  first  sailing," 

The  witness  *tala#  on  examination  with  reference 

to  the  receipt  of  this  letter,  answered  questions  which  were 

put  to  bia  by  the  court,  as  follows J 

"Well,  you  won*t  say  that  there  wasn't  such  a  letter 
received  at  the  office,  would  yout 

4,  Sot  to  ay  knowledge. 
The  SmttTtl  Sot  to  your  knowledge,  sow,  MM  there 
or  was  th  re  not? 

A,  sell,  not  to  *y  knowledge,  your  Honor,  It  wight 
have  been  received  unbeknown  to  ssa,  but  it  srould  have 
been  handed  to  ®c, * 

from  the  answers  wade  to  the  questions  put  to  the 

witness  by  the  trial  court,  it  is  not  at  all  certain  th*t  the 

letter  was  not  received  &y  the  defend  nt.  for  the  reasons 

expressed  in  this  opinion,  we  conclude  th&t  the  defendant  had 

Knowledge  from  the  contents  if  this  letter  that  the  goods  «er« 

to  be  shipped  by  bo&t,  and  that  the  letter  of  August  3,  1935, 

advised  the  defends nt  th&t  the  plaintiffs  enclosed  copies 

of  invoices  and  shipping  papers  covering  the  w   teri&l  sold 

on  the  contract  in  question,  and  th?-t  the  original  pvrers  had 

gone  forward  through  the  bank  with  the  sight  draft  attached, 

and  the  defendant  was  not  Justified  in  refusing  to  aoeept  the 

goods  and  pay  the  contract  price  for  tbea.  The  trial  court 
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■ftft  la  error  in  not  finding  the  issues  for  the  plaintiffs  and 
assessing  th-<  plaintiffs*  damage*  at  the  sum  of  $1709. 68 
whioh  represent*  the  difference  betaeen  the  contract  price  end 
the  resale  price  for  the  quantity  of  goods  shipped,  or  £1566.88, 
and  includes  the  expense  of  resale  amounting  to  1143.77,  ^hioh 
la  5  per  cent  of  such  resale  price  of  $3875.43. 

the  pJalatiffs  suggest  that  mm  allowance  of  interest 
he  added  to  the  ^1709. 65,  due  fro®  the  date  of  sale.  The  fact 
that  the  defendant  appeared  &n&   offered  ft  defense  is  not  to 
he  construed  ss  Ml  unreasonable  ftttl  vexatious  delay  of  payment 
without  impairing  the  PlgM  Itself,  and  would  he  adding  a 
penalty  upon  the  defendant  for  Insisting  upon  ft  right  to  defend. 
The  mere  failure  to  pay  ft  demand  does  not  necessarily  constitute 
such  delay  in  payment  as  to  make  it  unreasonable  or  vexatious. 
The  damage  in  this  case  resulting  from  the  defeaiant's  breach 
of  contract  was  a  disputed  witter,  both  as  to  the  law  mad  the 
facts  involved,  and  the  delay  in  payment  was  occasioned  by  the 
defense  itfft  by  the  defendant.  Therefore,  Interest  #111  not 
be  allowed.  9ady  v.  Condi t.  104  111.  &pp.  SO?»  a,t*b  v. 
treason.  196  111.  &$$•   §18. 

that   judgment  of  the  Municipal  Scurf  is  therefore 
reversed  and  ft  judgment  entered  here  In  favor  of  the  plaintiffs 
and  against  the  defendant  for  ihe  sum  of  ,1703.06, 

jm     ■  o  *«n  vsmumf 

m§   P.J.  WR  FR1UI0,  J.  OOsOUR. 

i"  a  m  or  r*#fi 

The  plaintiffs  and  the  defendant  entered  into  a 
written  oontraot  for  the  purchase  of  rubber  goods  to  be  shipped 
to  the  defendant  in  J*ei?  York  city,  New  YorJt.  The  fgmviM   were 
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shipped,  and  the  plaintiffs  notified  the  defendant  to  that 
effect,  and  ale©  delivered  original  invoices  and  bills  of 
lading  to  the  plaintiffs*  bank  in  Portland,  Oregon,  for 
presentation  to  the  defendant  in  Chicago.  Payment  was  refused, 
and  said  goods  were  not  accepted,  which  was  a  violation  of 
the  terms  of  the  ngreeaent.  Upon  i  resale  of  the  goods  by 
the  plaintiffs  in  Mew  York  City,  i.  T.,  after  notice  to  the 
defendant,  the  difference  between  the  resale  »rice  and  the 
contract  price  was  ^ 1665, 88*  The  expense  of  such  sale  was 

143.77,  making  a  total  of  1738.6&,  and  the  clerk  will 
enter  judgment  here  for  sal*  amount. 
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MR,  JUSTICE  HH  delivered  the  opinion  of  the  court. 
This  is  am  action  in  the  Municipal  Court  of  Chicago 
by  the  plaintiff*  upon  Ml  agreement,  and  it  is  alleged  that 
there  is  due  thereon  from  the  defendant  the  sua  of  1,318,50. 
The  tritsl  court  beard  the  evidence  upon  the  issues  joined  and 
found  for  the  plaintiffs*  Judgment  was  entered  for  the  sua  of 
$1,318,50,  froa  rhich  the  defendant  prosecutes  this  appeal, 
and  urges  that  the  judgment  should  be  reversed  for  the  following 
reasons;  That  the  judgment  is  against  the  manifest  weight  of 
the  evidence;  that  the  alleged  promise  of  the  defendant  is  not 
in  writing,  ^nd  is  a  promise  to  answer  for  the  debt,  default 
or  miscarriage  of  another,  and  therefore  the  action  is  barred 
by  the  Statute  of  Frauds;  and  also  that  such  promise  was  beyond 
the  powers  of  the  bank  and  is  unenforceable.  However,  the 
defendant  did  not  urge  in  its  brief  the  reasons  for  such  last 
contention,  and  not  having  done  io  it  is  waived*   The  admitted 
facts  are  that  Michael  Busa  entered  into  a  contract  with 
George  Florence,  the  owner  of  premises  known  as  Xos,  4014  to 
4034  Melrose  Street,  Ohioago,  to  do  the  carpentry  work  in  the 
construction  of  two  sixteen-apartaent  buildings  on  seid  premises, 
and  in  order  to  perform  and  os.rry  out  the  terms  of  s-id  contract. 
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the  ss.ld  dusn  entered  into  a  written  sub-contract  with  the 
plaintiff s,  as  co-psrtnere,  whereby  the  plaintiffs  agreed  to 
do  the  carpentry  work  on  the  buildings  to  be  constructed  for 
the  sum  of  £37,400,  and  thereupon  the  plaintiffs  proceeded  to 
perform  said  work,  and  continued  to  do  so  until  December  ??, 
1927,  when  the  plaintiffs  ceased  work,  for  the  reason  that 
ayment  of  money  for  *ork  performed  was  not  paid* 

It  is  stated  in  both  the  statement  of  claim  and  the 
affidavit  of  merits,  in  substance,  that  the  defendant  had 
underwritten  a  bond  issue,  secured  by  a  mortgage,  securing  the 
payment  of  said  bonds,  on  the  property  on  which  the  plaintiffs 
were  engaged  to  do  the  work;  that  the  defeririant  requested  the 
plaintiffs  to  resume  work  under  their  contract  and  complete 
the  same*  The  controversy  is,  what  agreement  was  entered  into 
between  the  plaintiffs  and  the  defendant,  the  plaintiffs  contend 
that  they  were  to  be  mid  by  the  defendant  the  amount  due  on 
the  contract  when  the  work  was  finished  and  the  buildings 
completed.   The  defendant,  on  the  other  hand,  insists  that  the 
plaintiffs  were  to  be  paid  fty  the  defendant  for  whatever  amount 
became  due  the  plaintiffs  for  work  done  on  said  buildings  after 
if  aroh  1,  1938* 

From  the  evldenoe  it  appears  that  on  or  about  tfarch  1, 
1938,  ths  defend  nt  bank,  through  its  representative,  Mr.  Philip 
Kent,  Trust  Officer  and  Manager  of  the  defendant's  Real  Estate 
Loan  Department,  talked  with  3 tang** rone,  one  of  the  r>artners, 
on  the  subject  of  completing  the  work  on  the  buildings  in 
question,  and  inquired  about  the  plaintiff*1  contract,  and  was 
told  that  the  plaintiffs  had  money  coming.   The  plaintiff  wanted 
to  know,  "Who  is  going  to  pay  it?*  and  Kent  promised  to  see 
that  said  plaintiff  would  get  the  money*  It  was  also  stated 
that  Kent  inquired  as  to  how  much  money  the  plaintiffs  had 
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coming,  and  was  told  tbey  were  unable  to  state  accurately, 
because  they  did  not  know  how  much  the  coat  of  completion 
would  oe.   Immediately  after  being  promised  the  Money , 
&tmngarone,  on  behalf  of  the  plaintiffs,  proceeded  to  finish 
the  work  under  the  contract,  and  the  only  amounts  which  the 
bank  paid  from  week  to  week  were  the  actual  payroll*  for  the 
oarpentry  work  perforated  during  that  period*   «hen  the  plain- 
tiffs requested  the  balance  of  tas  money  during  the  course  of 
the  work,  Kent,  the  Trust  Officer,  told  them  they  would  receive 
it. 

In  corroboration  of  the  plaintiffs*  case,  H,  F, 
Ooffey,  a  witness,  testified  that  he  was  present  with  plaintiff 

Mm^phmm  at  Hm  UNrtAai  M  hm  Ml  ti  Mm  f&iMt    mmi  if 

March,  1938;  that  Kent  then  agreed  to  pay  the  Hili-8ehfrn  Lumber 
Company,  which  company  the  witness  represented,  Ml  did  subse- 
ouentiy  pay  its  oialm;  that  at  that  time  the  plaintiff  wanted  to 
know  about  the  money  that  was  coming  to  him,  and  ta&t  ftaVt  told 
him  he  would  take  care  of  him  in  the  ease  manner,  and  that  when 
the  work  was  completed  everybody  would  be  taken  care  of* 

Philip  Kent,  the  Trust  Officer,  wsa  called  as  a  witness 
for  the  defendant,  and  testified  that  at  the  meeting  In  quest lorn 
atangarone  told  him  that  he  would  not  finish  the  job  unless 
•he  got  *hat  was  coming  to  him;*  that  he  told  Stmngarone  if 
there  was  money  coming*  they  wanted  to  find  out  what  it  was 
and  see  if  it  could  be  worked  out  and  get  the  job  completed. 
Be  then  testified  that  a  few  days  later  he  had  another  talk 
with  Staagorone  in  the  presence  of  Ayan*  mH  employee  of  the  Bank, 
in  which  he  pointed  out  to  Staagarone  that  his  claim  would  be 
better  if  It  were  against  a  finished  building,  Mat  that  as  *  re- 
sult of  this  Stangarone  agreed  to  go  ahead  with  the  «ork.  He 
also  testified  that  the  item  of  $1,318,60,  which  is  the  amount 
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of  the  present  judgment,  was  specifically  discusssd  at  this 
aeeting.   Ryan,  the  other  witness  for  the  defendant*  stated 
that  at  the  meeting  marly  in  Mareht  *t  whioh  Mr.  Coffey  was 
present,  Kent  told  Stangarone  that  if  he  rent  back  to  work  and 
finished  the  building,  he  would  pay  his  pay-rmll;  that 
Stangarone  said  hs  would,  but  asked  where  he  was  to  get  the 
balance  of  his  sonsy,  and  that  Ryan  figured  out  on  a  paper 
what  he  had  coming.   He  also  testified  that  there  was  only  one 
conversation  between  &.ent  and  Stangarone  before  the  latter  went 
back  to  work,  and  that  was  the  one  at  whioh  Coffey  was  present* 
The  trial  court  oust  determine  the  credibility  of  the  witnesses 
and  the  weight  of  the  evidence  froa  the  facts  that  are  before 
it,  and  no  doubt  it  took  into  consideration  the  contradiction 
that  appears  in  the  evidence  that  was  offered  by  the  defendant* 
This  court  will  not  reverse  the  judgment  unless  it  is  clear 
that  the  manifest  weight  of  the  evidence  is  tftiUtll  the  finding 
and  we  are  satisfied  that  the  trial  court  was  justified  in 
finding  the  issues  for  the  plaintiffs. 

The  only  other  point  urged  is  that  the  promise  made 
by  the  defendant  bank  was  not  in  writing,  and  wss  a  promise  to 
answer  for  the  debt,  default  or  miscarriage  of  another,  and 
is  within  the  Statute  of  Frauds. 

It  appears  from  the  record  that  the  defendant  bank 
was  interested  in  the  completion  of  the  buildings  and  the 
protection  of  the  bondholders,  and  they  admit  in  their  affidavit 
of  merits  that  thay  agreed  to  pay  the  plaintiffs  whatever  be- 
came due  to  them  from  Busa,  the  original  contractor,  for  work 
performed  and  materials  delivered,  on  and  after  Match  1,  1938. 
It  amy  be  noted  that  while  the  contract  with  ftusa  required 
the  plaintiffs  to  oompsmts  the  work,  the  defendant  contends  in 
this  oa.se  that  it  agreed  to  pay  plaintiffs  only  for  wokk 
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performed  under  the  same  oontract  on  And  after  Karon  1,  1938. 
That  surely  was  an  original  oontraot  between  the  plaintiffe 
and  the  defendant*  The  obligation  to  pay  for  euoh  work  was 
a  liability  of  the  defendant,  and  not  a  liability  in  the  event 
Busa  did  not  pay.  That  would  also  ap-:Iy  to  the  facts  ae 
contended  for  by  the  plaintiffs,  that  the  defendant  we  to  pay 
the  plaintiffe  the  amount  due  after  the  completion  of  the  work 
under  the  Susa  contract*  the  consideration  for  the  promise 
by  the  defendant  bank  to  pay  whatever  became  due  under  the 
contract  between  the  plaintiffs  and  Busa,  the  original  con- 
tractor, was  the  completion  of  the  buildings,  and.  that  the 
compaction  of  the  buildings  would  mean  additional  security 
for  the  bondholders,  whom  the  defendant  bank  wished  to  protect. 
It  was  an  original  undertaking,  the  promise  being  that  the  bank 
*ould  pay  the  amount  that  was  due,  and  not  a  promise  to  pay 
what  was  due  under  the  contract  if  Busa,  defaulted. 

In  the  case  of  Holmes,  et  al.  v.  3uffrln»  198  111, 
App.  4b,  the  Court,  in  passing  upon  the  question  as  to  when  a 
promise  is  a  direct  and  original  promise,  and  therefore  not 
within  the  Statute  of  Frauds,  ouotes  from  liowell  v.  Harvey, 
65  W.  7a.  310;  32  L.R.  a.,  M.  0.  1037.  where  there  is  a  note 
in  which  the  authorities  on  the  cuestloa  are  cited  and 
examined.   In  the  opinion  in  the  case  last  cited  it  was  said; 

"The  rule  by  which  to  deteroaine  whether  a  promise 
is  original  or  collateral  and  without  consideration,  is 
thus  stated  in  39  Am.  &   £ng.  £ncy.  Law,  3d  ed.  p.  339; 
'an  absolute  promise  to  pay  the  debt  of  another  is  not 
within  the  statute,  though  the  liability  of  the  original 
debtor  still  subsists,  where  the  leading  abject  of  the 
promisor  is  to  subserve  some  pecuniary  Interest  or  bus- 
iness purpose  of  his  own,  and  he  receives  a  benefit 
whioh  he  did  not  before  enjoy  and  would  not  have  posseesed 
but  for  the  promise.*   In  support  of  the  text  a  large 
number  of  authorities  are  cited,  among  them  the  c&se  of 
£merson  v.  Slater,  H  How.  £8,  16  U  ed.  560,  whioh 
seems  to  be  a  lsading  case  upon  the  subject,  fnms  oase 
is  so  very  similar  to  the  one  now  under  consideration 
that  -ne   think  it  well  to  state  it.  The  plaintiff, 
Emerson,  had  been  employed  by  a  railroad  ompany  to  build 
certain  bridges.   The  Company  failed  to  make  payments 
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according  to  agreement,  and  Kserson  refused  to  proceed 
with  the  work.   The  defendant  was  a  large  stockholder 
in  the  road,  and  had  leased  to  it  large  ouentities  of 
railroad  iron,  and  held  an  assignment  of  the  earnings 
of  the  road  to  secure  payments  on  his  lease.   The  road 
could  not  operate  and  there  could  be  no  earnings  until 
the  bridges  were  completed.  Under  these  circumstances 
the  defendant  orally  promised  to  pay  plaintiff  if  he 
would  go  on  and  complete  the  bridges,  which  he  did. 
Defendant  refused  to  comply  with  his  oral  promise, 
and  plaintiff  brought  assumpsit.   The  court  held  his 
oral  promise  to  be  binding,  and  stated  the  law  to  be 
that  •  whenever  the  main  purpose  and  object  of  the 
promisor  is  not  to  answer  for  another,  but  to  subserve 
some  pecuniary  or  business  purpose  of  his  own.  In- 
volving either  a  benefit  to  himself  or  damages  to  the 
other  contracting  party,  his  promise  is  not  within  the 
statute,  alghough  it  may  be  in  form  a  promise  to  pay  the 
debt  of  another,  and  although  the  performance  of  it 
may  incidentally  have  the  effect  of  extinguishing  that 
liability,*  The  opinion  further  says:  'Nothing  is 
better  settled  than  the  rule  that,  if  there  is  a  bene- 
fit to  the  defendant,  and  a  loss  to  the  plaintiff  con- 
sequential  upon  and  directly  resulting  from  the  defend- 
ant* s  promise  in  behalf  of  the  plaintiff,  there  is  a 
sufficient  consideration  moving  from  the  plaintiff  to 
enable  the  letter  to  maintain  an  action  upon  the  promise 
to  recover  compensation.i 

The  Court  further  says: 

Mn  Clifford  v,  Luhring,  69  ill,  401,  where  the 
defendant  employed  a  party  to  bmlid  a  house  and  on 
his  failure  the  plaintiff,  who  was  a  sub-contractor, 
made  known  the  fact  to  the  defendant  and  informed  him 
that  he  would  be  obliged  to  qpiit  work,  and  the  defen- 
dant thereupon  told  the  plaintiff  to  go  on  with  his 
part  of  the  work  and  he  would  pay  him,  it  was  held; 
Tnat  the  defendant's  undertaking  was  not  a  collateral 
but  an  original  one  and  was  not  within  the  Itatmte  of 
Frauds,  as  assuming  to  answer  for  the  contractor,  his 
main  object  being  to  serve  a  purpose  of  his  own,  1© 
the  same  effect  are  Crawford  v,  £dlson,  46  Ohio  it. 
339;  Oldenburg  v,  Dorsey,  102  iid.  173,  and  a  large 
number  of  oases  cited  in  the  note  to  Howell  v.  Karvey, 
32  S„  a.  *.,  1.  ft  1027,* 

Finding  no  error  in  the  record,  the  judgment  is 

affirmed, 

JiJDGMEST  aFFIfUO©. 


>0K,   F.J.    AKD  FRIgSD,    J,    CORCBR* 
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Opinion  filed  Dec,  10,  1930 

MB.  JUSTICE  HKBKi.  delivered  the  opinion  of  the  court. 

this  is  an  appeal  by  the  defendant  froa  a  judgaent 
fox  the  sua  of  $75.00,  rendered  in  the  Kunicipal  uourt  of 
Chicago  for  damages  alleged  to  hare  been  sustained  by  the 
plaintiff* 

The  plaintiff  has  alleged  in  her  statement  of  olaisi 
that  on  Narva  37,  1938,  she  bought  from  the  defendant  a  set 
©f  artificial  fingers  at  a  price  of  !7S«00,  upon  his  promise 
that  said  artificial  fingers  would  be  in  every  way  satisfactory 
and  usable  in  the  aanner  of  natural  fingers;  that  the  defendant 
deceived  and  defrauded  the  plaintiff  in  that  the  artificial 
fingers  were  not  satisf  ctory  or  usable  as  natural  finyers; 
that  the  plaintiff  returned  said  artificial  fingers  to  the 
defendant,  who  exchanged  thea  for  another  set;  that  the 
defendant  deceived  the  plaintiff  a  second  tiae  in  that  the 
second  set  was  not  satisfactory  or  usable. 

Ths  plaintiff  did  not  file  her  appearance  i»  this 
Court,  and  therefore  this  court  is  not  aided  by  the  plaintiff «s 

brief* 

The  faots  disclose  that  the  defendant  is  in  the 
surgical  appliance  business;  that  the  plaintiff  and  hsr  daughter 
Helen  Holubey,  visited  the  defendants  pi  ee  of  business  la 
February,  1338,  for  the  purpose  of  having  &  set  of  artificial 
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finger*  made  for  her  daughter's  left  hand;  that  after  talking 

with  Randall  H.  hale,  an  employee  of  the  defendant,  the 

defendant  agreed  with  the  plaintiff  to  make  a  eet  of  artificial 

fingers  for  her  daughter  at  a  price  of  t7»,0Q. 

The  plaintiff  testified,  in  part,  at  followe: 

**•  were  waited  on  by  a  man  called  Dr.  Hale.  I 
asked  hi*  how  aiuch  it  would  coat  to  have  a  eet  of 
fingers  e»4t  for  >ay  daughter.  He  said  it  would  ooet 
375,00  and  1  gave  him  the  order  and  gave  hia  a  deposit 
of  $30.00.  af  daughter  vent  hack  there  a  number  of 
times  alone  for  fittings  and  afterwards  the  fingers 
were  delivered  to  her  and  ahe  paid  than  the  balance  of 
C5&.00.  ay  daughter  did  not  like  the  fingers  So  I 
rent  back  there  with  her  and  coapi&ined  Hat  the 
finder a  were  not  good.  Hale  then  said  be  would  make 
another  set  for  her,  which  he  did,  but  ay  daughter 
did  not  like  that  set  either.  J  bout  two  or  three 
aonths  later  I  *•**  back  with  ay  daughter  and  asked 
thea  to  return  ay  money  teat  Hale  said  that  h*  would 
not  give  it  back  to  as,  that  I   oould  bring  suit  if 
I  wanted  to." 

The  only  other  witness  called  by  the  plaintiff  in 
her  behalf  was  her  daughter  Helen  iloiubey,  who  testified, 
in  part,  as  follows: 

*He  (Hale)  took  a  east  of  ay  left  hand  and  I 
cams  back  after  that  for  Quite  a  masher  of  fittings. 
In  the  latter  part  of  March,  1928,  the  fingers  were 
T«ady  for  delivery.  Hale  fitted  thea  on  as  at  that 
time  and  asked  me  to  wear  them  home,  but  I   told  hi® 
to  wrap  thea  up  and  I  would  try  thea  on  at  home. 
Hale  told  me  to  wear  them  so  that  the  stump  oouxd 
shrink  and  to  coae  back  later  and  have  thea  ad- 
justed.  I  took  them  home  with  ate  and  tried  thea  on 
but  they  were  too  heavy,  so  I  took  thea  b*ck  and 
told  a*.  Hale  that  the  fingers  were  too  heavy.  Hale 
told  me  he  would  make  another  set  for  as,  which  he 
did.  I  enme  back  a  little  whlls  later  and  got  the 
second  set  from  hia,  but  they  were  too  stiff;  they 
did  not  feel  like  normal.   hen  1  put  on  my  glove  the 
fingers  looked  large.  I   sade  a  great  many  visits 
to  the  defendant's  place  of  business  for  fittings 
%nd  adjustments.  About  three  aonths  elapsed  between 
the  time  the  last  set  was  turned  over  to  ma  and  the 
tiae  ay  mother  and  X  went  there  to  try  to  get  our 
money  back.* 

which  was  all  the  evidence  that  warn  of f ersd  in  behalf  of  the 

plaintiff. 

The  evidence  offered  by  the  defendant  is  to  the 
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effect  that  three  arts  of  y.rtifieial  fingers  were  sade,  and 
numerous  adjuataents  to  fit  the  artificial  fingers  to  the 
atuap  of  the  daughter's  left  hand;  th*t  it  was  neoessary 
that  adjustaents  he  made  eo  that  when  the  stump  shrunk  the 
aooketa  of  the  artificial  fingers  could  be  adjusted  -nd 
aade  aaaiier;  that  the  defendant  apent  100  lours  in  asking 
and  adjusting  the  seta  of  fingers*   It  also  appears  froa  the 
evidence  that  the  aets  of  fingers  flfeM  were  fsade  by  the 
defendant  were  aade  in  a  proper  and  workmanlike  manner,  and 
were  fit  for  the  purposes  tm&  uses  intended.   There  la  no 
evidence  in  the  record  that  the  workmanship  was  faulty;  that 
the  materials  were  improper,  or  that  the  various  aets  of  fingers 
were  not  reasonably  fit  for  the  purposes  for  which  they  were 
made,  and  there  is  nothing  in  the  record  that  wouxd  indicate 
that  any  fraud  was  practiced  upon  the  plaintiff, 

The  plaintiff  aade  no  complaint  other  than  that  it 
appears  in  her  teatiaony  that  her  daughter  did  not  like  the 
fingers,  and  ooaplained  that  they  were  not  good.  The  daughter's 
teatiaony  was  to  the  aaae  affect.  £he  added,  however,  th%t  the 
fingers  were  too  stiff  and  looked  large. 

Froa  the  evidence  it  appears  thrt  the  defendant  aade 
every  effort  to  satisfy  the  plaintiff,   that  is  indicated  by 
the  number  of  hours  of  service  in  asking  adjustments,  and  in 
the  making  of  three  sets  of  fingers,   it  la  apparent,  too,  that 
the  defendant,  as  well  as  the  employee  Hale,  was  competent  and 
skilled  in  that  line  of  work;  both  are  Orthopedic  Specialists, 
qualified  for  that  purpose. 

It  is  conclusive  from  the  evidence  offered  by  the 
plaintiff  that  the  last  set  of  artificial  fingers  was  retained 
and  no  complaint  aade  until  t^o  or  three  months  thereafter. 
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when  the  plaintiff  and  her  daughter  vent  to  the  defendant's 
place  of  business  and  asked  for  the  return  of  the  >75,00, 
The  rule  is  that  it  is  a  question  of  feet  to  be 
determined  by  the  trial  court  whether  the  time  elapsed  before 
complaint  is  made  is  a  reasonable  length  of  time  after  goods 
have  been  received  by  the  buyer,  but  where  reasonable  minds 
would  reach  the  conclusion  that  goods  were  retained  an  un- 
reasonable length  of  time  before  any  complaint  was  aade,  it 
becomes  a  question  of  law  for  the  court,  in  the  case  of 
Uoodlatte  v.  Acme  Pales  Porn. .  MM  111,  tgp*  610,  the  court 
in  passing  upon  that  question  says: 

"Where  goods  have  been  received  by  the  buyer 
and  retained  by  him  without  objection  for  a  sub- 
stantial period  of  time,  it  is  generally  a  ouestion 
of  fact  for  Ve  Jury  as  to  whether  the  time  that 
has  elapsed  before  the  complaint  is  made  is  a 
reasonable  time,  but  where  all  reasons hie  minds 
rould  reach  the  conclusion  that  the  goods  were  re- 
tained an  unreasonable  length  of  time  before  amy 
complaint  was  taade,  it  then  becomes  a  question  of 
law  for  the  court*  feuareka  Ml  at  0o>  v»  :-ierrlokuro8fl 
|  Co..  236  111,  App.  3l6. 

#e  are  of  the  opinion  from  the  record  that  the 
judgment  is  against  the  manifest  weight  of  the  evidence  and 
that  the  retaining  of  the  artificial  fingers  by  the  plaintiff* 
daughter  for  a  period  of  about  three  months  without  any 
complaint  eis.de  to  the  defendant  is  unreasonable  and  as  a 
matter  of  law  the  plaintiff  cannot  recover  in  this  case.  The 
judgment  is  therefore  reversed  and  judgment  here. 

ntif.  ?.J.  AH9  F»I£sD,  J. 
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OgQROf  F.  FRkC-EHUSKs,  Administra  tor      )         £** 

of  the  Estate  of  Hannah  C.  Frederiksen,  )      AiYIAl/FROM 
Deceased, 


▼. 


RIA'KAMP  A  CO.,    1*0.    CITY 
Municipal  Corr/rHtioa,  an 

IRtlfcGER, 


On  appeal  of  CITY 

a  Municipal  Corporation, 


9I.A.  654 


Appellant* 

Opinion  filed  Dec  10,  1930 

MIL  JUSTICJ6  HSSSL  delivered  the  opinion  of  the  court. 

This  is  an  action  on  the  ease  brought  by  ueorge  F. 
Frederiksen,  as  Administrator  of  the  Estate  of  Hannah  C. 
Frederiksen,  deceased,  against  Mink&mp  A  Co.,  a  corporation. 
The  City  of  Chicago,  a  municipal  corporation,  and  Louis  C, 
Irueger,  defendants,  to  recover  damages  for  the  alleged  wrong- 
ful death  of  Hannah  G,  Frederiksen  on  March  31,  1336,  while 
she  was  riding,  together  with  one  Henry  F.  c  Uiiams,  5r.,  in 
the  rear  seat  of  a  Chevrolet  -edan  automobile,  which  automobile 
was  driven  by  one  Stanley  L.  Oeering  in  a  southerly  direction 
on  the  rest  side  of  western  Avenue,  1  r-ublic  highway,  near  82nd 
street,  another  public  highway,  in  the  City  of  Chicago,  when 
the  said  jeering  drove  the  said  automobile  against  and  upon  a 
beam  of  a  frame  building  which  had  been  moved  into  the  nubile 
highway.   At  the  olose  of  the  evidence  offered  by  the  pm*t&4m# 
the  jury  returned  a  verdict  against  the  defendants  in  the  sum 
of  7500.00,  from  which  judgaent  the  defendant,  the  City  of 
Chicago,  prosecutes  this  appeal. 

In  an  opinion  filed  in  this  court  in  the  case  of 
Percival  S.  Coffin,  administrator  of  the  Estate  of  Henry  P, 
goniiiams,  deceased,  vs.  Hinkamp  A  Co.,  Inc.  City  of  Chicago, 
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I  municipal  corporation,  and  kouis  0.  BLrueger,  defendants,  aen. 
Mo,  33997,  recorded  In  Volume  351  p.  641,  upon  appeal  of  the 
City  of  Chicago,  the  Judgment  waa  affirmed  and  a  petition  for 
a  writ  of  certiorari  was  denied  by  the  Supreme  0 our t, asking 
the  decision  final.  This  court  in  its  opinion  passed  upon 
the  facts  arising  out  of  the  same  accident  that  is  the  subject 
of  this  appeal,   From  an  examination  of  thf  record  in  this  ease, 
it  appears  that  the  facts  are  substantially  the  same  as  those 
recited  in  the  opinion  filed.  It  also  appears  that  the  saate 
witnesses  testified  in  both  oases.   Errors  assigned  by  the 
Gitjr  of  Chicago  were  passed  upon  by  the  court,  and.  are  again 
contended  for  by  the  defendant  on  this  appeal,   they  are  as 
follows:  First,  that  the  trial  court  erred  In  not  directing 
a  verdict  in  its  favor  at  the  close  of  the  evidence,  because 
the  deceased  was  guilty  of  contributory  negligence,  as  a 
natter  of  law}  second,  that  the  verdict  and  .Judgment  are 
against  the  manifest  weight  of  the  evidence;  and  third;  that 
the  court  erred  in  giving  to  the  jury  plaintiff* a  instruction 
numbered  3,  which  was  numbered  7  in  the  opinion  of  the  court, 
this  court  adopts  the  rulings  set  forth  in  its  opinion  here- 
tofore filed  as  decisive  of  the  contentions  of  the  City  of 
Chioago  in  this  case*  Said  opinion  in  part  is  as  follows: 

"The  record  discloses  that  at  about  1:30  o'clock 
a,  M.,  on  tt&rch  31,  1936,  3.  L,  Bering,  one  of  the 
defendants,  the  deceased  and  two  women  friends  were 
driving  south  on  estern  avenue  near  83nA  street, 
when  the  automobile  in  shich  they  were  riding  collided 
with  a  building  which  was  then  being  moved  and  which 
was  in  the  roadway  of  the  street;  that  as  a  result  of 
the  soliislon  MeYllliamn  lost  his  i.ife.  He  left  him 
surviving  his  widow  and  two  minor  children. 

The  evidence  shows  that  the  defendant  SUnkamp  A 
Company  owned  a  building  located  st  about  8ist  street 
and  western  avenue  ^nd  had  employed  the  defendant 
Krueger  to  move  it  to  about  83rd  street  and  estern 
avenue,   western  avenue  is  a  main  north  and  south 
thoroughfare  having  two  paved  roadways,  the  west  or 
sotahbond  Toadwsy  being  about  25  feet  in  width  and 
the  east  or  north-bound  roadway  about  the  same  width. 
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There  was  a  strip  of  about  18  feet  between  these 
two  roadways  which  was  not  paved.   It  further 
appears  from  the  evidence  that  JErueger  began  to 
move  the  house  »bout  March  17,  1326,  mowing:  It 
out  Into  the  sou^h-bound  roadway  of  western 
avenue.   The  house  was  placed  upon  rollers  *md 
certain  beans  underneath  It.  On  March  13th 
the  City  stopped  the  moving  of  the  house  because 
it  had  issued  no  proper  permit.  Afterwards  a 
permit  was  obtained  and  the  moving  of  the  house 
south  on  the  west  roadway  proceeded.  At  the  time 
of  the  accident  the  house  was  standing  between  33ad 
and  83rd  streets  in  the  west  roadway  of  Western 
avenue  and  was  about  four  feet  above  the  level  of 
the  street.   The  beams  under  the  house  extended  a 
little  east  and  west  of  the  house.  Two  lights 
were  on  the  north  side  of  the  building,  but  the 
evidence  all  shows  that  they  were  very  dim.   The 
street  was  not  lighted  at  the  place  in  question. 

The  evidence  further  tends  to  show  th:  t  uerizv 
was  driving  the  automobile  and  the  deceased  and 
one  of  the  women  were  sitting  in  the  back  sseatj  that 
they  ^ere  traveling  about  36  miles  en  hour;  that 
when  Dering  saw  the  house  he  attempted  to  turn  to 
the  left  and  slowed  down  but  was  unable  to  bring 
the  machine  to  a  stop,  and  the  rear  end  of  the  ma- 
chine skidded  into  the  northeast  corner  of  the  house, 
injuring  the  deceased  and  the  woman  in  the  back  seat 
so  that  they  both  died.  *  *  * 

The  defendant  further  contends  th^t  the  court 
erred  in  not  lirecting  •  verdict  in  its  f**vor  at  the 
close  of  the  evidence  because  the  deceased  was  guilty 
of  contributory  negligence  as  a  matter  of  law.  The 
evidence  shows  that  the  accident  occurred  in  the 
nighttime,  at  about  ijSQ  4,  M*;  that  it  was  dark  and 
rather  foggy;  that  the  deceased  was  riding  in  the  beck 
seat.  Just  what  defendant  contends  deceased  should 
have  done  is  not  disclosed  by  the  record  nor  in 
defendant's  briefs.   The  negligence  of  the  driver,  if 
any, cannot  be  imputed  to  the  deceased.  B&sol  v. 
Hoopes ton-Danville  «ua  Co.,  310  111,  38.   The  court 
left  the  question  of  the  negligence  of  the  deceased, 
if  any,  to  the  jury,  and  we  think  properly  so.  Hoff- 
man v.  Yellow  Cab  Oo.,  338  111*  &pp»   ■••• 

a  further  point  is  made  that  the  verdict  and 
ment  are  against  the  a  nifest  weight  of  the  evidence. 
The  argument  seems  to  be  that  the  testimony  of  Bering, 
who  was  driving  the  automobile  and  who  was  the  only 
occurrence  witness  who  testified,  is  inherently  im- 
propable  because  he  testified  that  he  was  driving  about 
25  miles  an  hour,  saw  the  lights  on  the  house  when  he 
was  65  feet  away  from  it,  and  then  slowed  down  to  ten 
or  fifteen  miles  an  hour.   Other  witnesses  testified 
who  had  driven  over  estsrn  avenue  on  the  night  of  the 
accident,  but  we  think  it  unnecessary  to  analyse  their 
testimony  because  we  are  of  the  opinion  that  the  jury 
was  warranted  in  finding  the  City  of  Chicago  guilty  of 
negligence.   The  rule  of  law  is  well  established  that 
a  municipal  corporation  is  reouired  by  law  to  exercise 
ordinary  care  to  keop  its  streets  ***   *  reasonably  saie 
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condition  for  persons  who  are  using  them  and  who 
are  in  the  exercise  of  ordinary  care  for  their  own 
safety.  City  of  Shioago  w.  Fowler,  60  111.  323; 
Brennsn  v.  City  of  Stre»tor,356  111*  468.   we  think 
the  evidence  warrants  the  finding  of  the  jury  to 
the  effect  that  the  bouse  in  the  roadway  of  the 
street*  upon  which  house  there  were  hut  two  dim 
lights,  created  an  extremely  dangerous  condition, 
and  that  the  City  knew  of  this  fact,  in  these 
circumstance e  we  are  of  the  opinion  that  any  other 
verdict  would  not  be  justified  under  the  law  and  the 
evidence.*  *  * 

Complaint  is  made  to  the  giving,  at  plaintiff's 
request,  of  instructions  7,  9,  and  13.  %  instruction 
7  the  Jury  were  told  that  if  they  believed  from  a  pre- 
ponderance of  the  evidence  that  the  defendants  were 
guilty  as  charged  in  this  declaration  or  souks  count 
thereof,  and  if  they  further  believed  that  th<*  driver 
of  the  automobile  was  guilty  of  negligence  rhich 
contributed  to  bring  about  the  in  ury  to  the  deceased, 
the  negligence  of  the  driver  *?ouid  not  relieve  the 
defendants,  provided  the  jury  believed  that  the 
deceased  wasin  the  exercise  of  due  oxte   for  his  own 
safety.  He  think  this  instruction  MM  entirely  prorer, 
and  under  the  evidence  whether  the  deceased  was  in  the 
exercise  of  due  emre  for  his  own  safety  was  ft  ejus® t ion 
for  the  jury.  *  *  * 

From  a  consideration  of  the  entire  record  before 
us  we  are  of  the  opinion  that  the  defendant  had  &  fair 
trial  and  that  no  error  occurred  upon  to*  trial. to 
warrant  us  in  disturbing  the  judgment.  The  judgment  of 
the  circuit  Court  of  Cook  County  is  therefore  affirmed.* 

The  only  question  that  remains  to  be  disposed  of  by 
this  court  is,  did  the  court  %tt   in  admitting  over  objections 

of  the  defendant  improper,  irrelevant  Hi  incompetent  evidence 
on  behalf  of  the  plaintiff?  It  is  urged  that  in  the  examina- 
tion of  plaintiff's  witnesses  Roland  Siieberger  and  Herbert  T. 
s*sh,  improper  Questions  *ere  put  ftni  answers  were  made  over 
the  objection  of  the  defendant.   ?e  have  examined  the  evidenoe 
complained  of  and  are  unable  to  find  that  it  is  highly  pre- 
judicial and  manifestly  erroneous.   In  this  case  it  is  cle*r 
that  Hannah  0.  Frederiksen  died  as  the  result  of  the  negligence 
of  the  defendants,  and  unlesa  it  is  manifest  that  the  defendant 
was  prejudiced  by  the  evidence  complained  of,  sfei4n  resulted 
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in  an  Improper  verdiot,  this  oourt  will  not  interfere.   I 
find  that  as  to  some  of  the  evidence  of  Ik  ah,  to  which  the 
defendant  objected,  the  defendant  did  not  preserve  the 
question  by  proper  objections  and  exce  tions. 

*;e  have  examined  th  record  before  uet  and  are  of 
the  opinion  that  the  defendant  had  a  fair  trial,  and  that 
there  is  no  error  in  this  record  that  rouid  warrant  the 
reversal  of  the  judgment* 

The  judgment  entered  by  the  trial  court  is  affirmed. 

HHH  AFFIRMfcQ. 

tiiiSos,  p.j.  k>.  ib,  j.  oosesR. 
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MR.   JUSTICE  WLML  delivered  the  owinion  of  the  Court. 

The  plaintiff a  in  error,  hereinafter  referred  to 

*s  the  defendants,  were  tried  in  the  Criminal  Court  of  Cook 

County,  and  found  guilty,  by  a  verdict  of  a  Jury  of  the 

orime  ohsrged  in  the  indictment.   The  court  thereafter  entered 

judgment  on  the  verdict,  and  sentenced  the  defendants  to 

the  penitentiary  at  Jolitt.  The  indictment  upon  *hi&h  the 

defendants  were  tried  and  convicted  ia,  in  substance,  as 

follow*: 

"February  Term,   1338,  the  ;rnnd  Jurors  chosen  *  *  * 
that  one,  Aaron  koshiek,  *  *  •  one,  korri?  3ogoiow  ski, 
*  •  *  on  the  34th  day  of  March,  a.   .  X  .'"7,  did  un- 
lawfully, willfully,  fraudulently,  knowingly, 
feloniously  ?vnd  amlioiouaiy  combine,  emamplrt,  con- 
federate and  agree  together  and  with  divers  other 
persons  whose  names  »re  to  the  a  ;id  Grand  Jurors 
unknown  feloniously,  fraudulently  and  fslaely  to 
make,  forge  and  counterfeit  a.  certain  check,  *hich 
said  false,  forged  and  counterfeited  check  ia  in  the 
words  and  figure*  following,  to-^it: 

mo.  918 
uatziolis  aros. 
wholesale  .banana  s 
86  outh  *ster  Market. 

jhio:?,o,  1 11.. 3/34,li 
Pay  to  the  order  of  George  einberg,  1991/100 
Sine  Hundred  Twenty-five  and  no/100  Dollars, 
To  Commerce  Trust  and  Savings  Sank  ) 
Couth  ■*%•*  Market  ) 

Chicago  ) 

Oatziolis  Hros. 
Sy  Thos,  J.  aatsiolis 
and  bearing  on  the  reverse  side  thereof  the  following 
endorsement  in  words  and  figures  following,  to-wit: 

George  einberg 
0.   K.  Thos  J.  Oatriolis 

George  Weinberg 
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with  the  fraudulent  and  aalioious  intent  unlawfully, 
wrongfully,  and  wickedly  to  obtain  nine  Hundred  and 
twenty-five  dollars  in  money  of  the  value  of  nine 
hundred  and  twenty-five  dollars  lawful  money  of  the 
United  states  of  America  the  money,  personal  goods 
and  property  of  Commerce  Trust  and  Savings  flank, 
a  corporation,  from  the  said  Commerce  Trust  ?ni 
oavings  Sank,  a  fs?y<»tf  ts\i* 

These  defendants  contend  that  the  allegation  of  the 

lndiotment  did  not  charge  the  offense  of  conspiracy,  but  did 

charge  the  consummated  act  of  forgery,  and  that  the  indictment 

is  not  legally  sufficient  to  sustain  •  conviction  of  the 

defendants  for  the  crime  of  conspiracy,  and  rely  upon  the 

opinion  of  the  Supreme  Court  in  Hott  v.  The  people.  140  111, 

5 88 j  la  *hioh  the  court  says  that, 

•Plaintiff  in  error  was  indicted  jointly  with  Asa  ; 
and  Custave  L,  T»a.ub,  but  he  was  tried  slone.  and  the 
jury  found  him  guilty  as  charged  in  the  third  count 
of  the  indictment.   The  sufficiency  of  that  count  was 
questioned  on  the  alleged  ground  of  duplicity,  b§ 
motion  to  quash,  *hich  was  overruled  by  the  court,  and 
it  is  nor  insisted  that  the  court  erred  in  this  ruling* 
The  substance  of  the  allegations  of  the  count ,  which 
are  in  apt  technical  language,  is,  that  the  parties 
indicted  agreed  to  burn  an  elevator  of  one  feter  Hoyt, 
and,  in  pursuance  of  that  agreement,  did  burn  it. 
The  conspiracy  to  burn  is  merged  in  the  consummated 
act  of  burning,  and  so  the  offense  charged  is  th*t  of 
arson,  only,  and  not  the  independent  offenses  of  ■ 
conspiracy  to  commit  arson,  and  arson.  8  fharton  on 
Precedents  and  Pleas,  94-97;  1  Bishop  on  ;rim.  Law, 
786,  790,  804-815;  3  Qreenleaf  on  evidence,  see,  90; 
4  Am,  and  Kng,  £noy,  of  law,  648f   There  was  therefore 
no  error  in  refusing  to  quash  the  count, * 

The  law  is  well  settled  in  this  state  that  a 
conspiracy  to  commit  a  crime  is  one  offense;  thm  commission 
of  the  crime  is  another  &nd  different  offense.   It  is  clear 
from  the  language  used  in  the  indictment  that  it  was  never 
intended  to  try  the  defendants  for  any  offense  other  than 
that  of  conspiracy.   The  allegation  of  the  indictment  is  to 
the  effect  Hmt  the  defendants  did  conspire  to  forge  the 
check,  but  it  does  not  appear  from  the  language  in  the  in- 
dictment that  they  did  forge  the  Gheck  deaoribed. 
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It  is  therefore  clear  froa  the  allegations  of  the 

indictment  that  the  oriae  charged  is  a  conspiracy  to  forge, 

and  not  that  the  check  in  question  was  forged  by  these 

defendants,  as  contended  for  in  this  case.  The  defendants 

were  not  relieved  froa  punishaent  for  the  conspiracy  if,  as 

a  natter  of  fact,  they  coaaitted  the  oriase  of  forgery.   In 

the  case  of  The  People  v.  lobertson.  a84  111.  620,  the  oourt 

says: 

"a  single  transaction  aay  include  several  independent 
criaes,  and  if  there  was  anything  left  of  the  doc- 
trine contended  for  after  the  decisions  in  the  oases 
of  uraff  ▼.  people,  208  111,  313,  and  raonle  v.  Darr, 
355  id.  456,  and  263  id.  203,  it  is  certain  that  the 
conspiracy  to  eoaait  s  criae  doe©  not  aerge  in  the 
oriae  itself,  the  conspiracy  is  a  criae  of  itself, 
and  the  offense  is  coaplete  without  the  eoaaission 
of  the  act  for  which  the  conspiracy  wjib  foraad.  A 
conspiracy  aay  or  ar.y  not  precede  the  ooaaissioa  of 
an  offense,  hut  it  is  not  a  necessary  eleaent  of  tfc* 
offsnse  or  included  in  it.   The  defendants  were  not 
relieved  froa  punishaent  for  the  conspiracy  by  th«< 
fact  that  they  committed  the  oriae.1* 

In  the  case  of  uraff  v.  The  People.  MM  HI,  313, 

in  passing  upon  the  question  of  aerger,  the  Supreae  Court 

distinguished  the  ease  of  Hoyt  v.  People*  suprs,  in  these 

words: 

rtaoyt  f.  People,  140  111.  588,  does  not  seea  to  us 
to  be  authority  upon  the  point  here  presented.  The 
question  th  re  was  whether  the  indictment  was  double* 
It  charged  a  conspiracy  to  burn,  and  it  also  charged 
the  burning  of  a  certain  building  by  the  defendants. 
The  indictaent  was  held  not  double,  but  to  be  l  good 
indictaent  for  arson,  and  it  was  aerely  said  in  the 
discussion  that  'the  conspiracy,  in  such  cse,  is 
aerged  in  the  consuaaated  aot  of  burning.  * M 

It  is  further  urged  thtst  the  indiotaent  cannot  be 

sustained  for  the  reason  that  there  is  no  allegation  that 

the  conspiracy  to  forge  the  check  was  with  intent  to  defraud 

the  Ooaaerce  Truat  and  Savings  Bank,  the  indictaent  does 

allege  the  conspiracy  to  forge  the  check  with  the  fraudulent 


La  »i«3 

»i  fc®frX«rfo  tail 


<W*  tut 


•;-: .-=>?  <:••■-'..-.    Urstfa 


I   t««  a- 


,$!»»; 


m#j 


KMtUU 


•if?  :»POi 

r«tQAAflJ 

t  Mlil 


-  4  - 
and  aalioious  intent  unlawfully,  wrongfully,  and  "iokedly  to 
obtain  the  money  as  alleged  froa  the  Commerce  Trust  and 
8*  Tinge  iJank. 

If  the  intent  is  to  defraud,  then  it  is  clear  that 
it  ie  a  fraudulent  Intent,  ana  that  the  allegation  that  the 
defendants  ;ith  the  fraudulent  and  malicious  intent,  unlaw- 
fully, wrongfully  and  wickedly  conspired  to  commit  this 
offense  certainly  oounldnot  be  construed  to  mean  that  it  was 
without  an  intent  to  defraud. 

The  offense  with  which  the  defendants  are  charged 
is  stated  plainly  enough  to  be  readily  understood  by  the 
jury,  and  the  defendants  were  sufficiently  informed  to 
properly  pTO-p&re   their  defense,  this  is  all  the  law  rehires. 
i'eople  v,  Lloyd.  304  111. 

It  is  earnestly  insisted  by  the  defendant  that 
the  jury  should  hare  fixed  a  definite  term  of  imprisonment, 
the  verdict  of  the  jury  fixes  the  punishment  of  these  defendants 
at  imprisonment  in  the  penitentiary,  mi  is  in  accord  with 
the  rule  announced  in  the  decision  of  the  Supreme  Court  in 
People  v.  Uoyd.  supra. 

Having  examined  the  entire  record,  which  consists 
only  of  the  indiotaent,  verdict,  Judgment  and  certain  orders 
of  the  court,  we  find  no  reversible  error,  %,n&   the  jud^ent 
of  the  Criminal  Court  of  Cook  County  is  affirmed. 
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Appeliant.    ) 

Opinion  filed  Dec*  10,  1930 

UK.  JUSTICE  fi£9£L  aXLlVIRJEO  Ml  QMHIOK  OF  THE  OCUKT. 

This  is  an  action  brought  by  the  plaintiff  against 
the  defendant  for  the  recovery  of  a  balance  upon  an  opea  account 
for  fuel  oil  aold  and  delivered  to  the  defendant  amounting  to 
$3,538.69,  to  which  action  the  defendant  filed  a  plea  of  non 
assumpsit,  affidavit  of  merits,  and  a  special  plea,  I  trial 
was  had  before  a  jury  which  resulted  in  i  verdict  for  the 
plaintiff  in  the  sum  of  $3,892.56.  The  court  entered  ft,  Judgment 
for  that  amount,  from  which  judgment  the  defendant  perfected  an 
appeal  to  this  court* 

Upon  the  trial  it  was  stipulated  by  the  parties 
that  the  plaintiff  sold  to  the  defendant  fuel  oil  to  the  amount 
of  53,145.68,  the  last  delivery  being  on  July  8,  1907;  tb>t 
the  defendant  mads  payments  on  tbrtt  account  in  an  amount  of 

48,606.* 99,  leaving  a  balance  of  feS, 538.69;  that  the  total 
number  of  gallons  delivered  to  the  defendant  was  1,398,95^,  ^.nd 
it  is  claimed  by  the  defendant  that  it  is  entitled  to  a  rebate 
or  cu&ntity  discount  upon  said  number  of  gallons  so  purchased. 

The  controversy  between  the  parties  is:  Did  the 
plaintiff  agree  to  allow  the  defendant  a  rebate  or  discount 
of  one-quarter  cent  per  |  lion  on  all  fumi  oil  that  the 
defendant  puroh&ssd  from  the  plaintiff  during  the  bass  ting 
season,  provided  the  number  of  gallons  ourehaaed  exceeded 
1,000,030? 
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It  is  further  urged  toy  the  defendant  that  t;,e 
verdict  of  the  jury  in  the  sun  of  -3,893.69  la  353.87  in 
excess  of  the  plaintiff^  claim,  and  that  In  arriving  at  thst 
amount  the  jury  enldently  computed  interest  at  five  per  aent 
per  annua  for  two  years  from  October  13,  1937;  that  there  is  no 
evidence  of  unreasonable  and  vexatious  delay,  and  that  the 
allowance  of  interest  is  erroneous. 

In  examining  the  record,  we  are  of  the  opinion  that 
the  evidence  amply  sustains  the  verdict  of  the  jury,  but  the 
bill  of  exceptions  does  not  contain  i  motion  for  a  new  trial, 
nor  sbow  that  the  court  acted  upon  said  motion,  or  that  ex- 
ceptions were  preserved.  It  also  appears  from  the  record  that 
the  instructions  given  or  refused  by  the  court  are  not  a  part 
of  the  biii  of  exceptions,  and  that  one  of  the  assignments  of 
error  is  to  the  giving  and  refusing  of  instructions  by  the 
court,  and  it  further  appears  from  the  record  that  the  jury 
were  instructed  by  the  court  at  the  close  of  the  arguments  of 
the  attorneys  upon  the  trial.  However,  a.  motion  for  a  new 
trial  doss  appear  in  the  transcript  of  the  proceedings  as 
certified  to  by  the  Oierfc.  The  rule  is  th«t  the  authority  to 
certify  that  a  motion  for  l  new  trial  was  entered  rests  slone 
with  the  trial  judge,  and  that  such  motions  and  given  and 
refused  instructions  only  become  1  part  of  the  record  toy 
being  incorporated  in  the  bill  of  exceptions.  The  Question  of 
the  sufficiency  of  the  evidence,  as  a  matter  of  law,  to  justify 
submission  of  the  cause  to  the  jury  is  not  raised  by  the 
record,  and  therefore,  we  are  unable  to  pass  upon  the 
sufficiency  of  the  evidenoe  to  support  the  verdict.  The 
Supreme  Court  had  this  question  before  it  in  the  case  of 
v.B.  &   w.  ti.  R.  Co.  v.  h&aeiwood.  194  111.  63,  and  says; 
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"Th*  cueation  of  Xh?  out ficiency  of  the  evidence 
to  support  the  verdict  of  »  jury  and  the  judgment  ren- 
dered thereon  is  not  open  to  review,  even  in  courts 
having  jurisdiction  to  deteraine  th  t  rueation,  unless 
a  action  for  a  new  trial  was  wide  and  the  motion  over- 
ruled and  exoeptions  thereto  preserved  by  a  bill  of 
exceptions.   (Relqhwald  v.  aaylord.  7?  111.  503;  Lay 
v.  Fletcher*  64  Id*  45;  Illinois  central  Pailroad  Co. 
*•  u'fteefe.  154  id.  508.)  As  will  hereafter  be  *nde 
to  appear,  the  record  does  not  disclose  that  a  notion 
for  a  new  trial  was  presented  to  the  trial  court.  •  •  • 

It  appears  froa  the  bill  of  exceptions  objections 
were  aade  and  exceptions  tateta  to  tisf  r  iings  of  the 
court  on  questions  of  the  admissibility  of  t  atiaony, 
but  it  is  essential  to  the  right  of  appellant  to  have 
such  rulings  reviewed.   The  trial  court  should  have 
been  asked  to  grant  a  new  trial  because  of  such 
rulings.   (Pottle  v.  fcc^orter,  13  111.  454;  Daniels  v. 
ieids,  38  id.  197;  St.  louis,  Alton  and  ;  •  rre  Haute 
ailroad  Qo.  v.  Pcrsey,  68  id.  336;  I uaon  v.  Lets, 
73  id.  371.)   Errors  of  the  court  in  rulings  as  to  the 
admissibility  of  evidence  constitute  grounds  for  a  new 
trial.   It  is  the  duty  of  litigants  to  seek  this  aode 
of  relief  in  the  trial  court,  and  resort  to  an  appeal 
only  in  the  event  the  trial  judge  erroneously  refuses 
to  grant  a  new  trial,  and  such  refusal  is  excepted  to 
mnd  the  exception  preserved,   Illinois  central  Railroad 
3o.  v.  Johnson,  191  111.  594.  k   action  for  a  new 
trial  appears  in  the  transcript  of  the  proceedings 
and  fiiee  as  certified  to  by  the  clerk.   Ibis  action  on 
the  part  of  the  clerk  is  extra-offioisl.   The  authority 
to  certify  that  a  action  for  a  new  trial  was  entered 
rests  alone  in  the  trial  judge.   Such  motions  only  be- 
come a  part  of  the  record  by  being  incorporated  in  the 
bill  of  exceptions,   (Uaniels  v.  Shields,  suprs.;  ysson 
v.  Lets,  supra;  Orahaa  v.  people,  115  111.  5c-8;  Gould 
v.  Howe,  137  id.  351;  Harris  v.  People,  130  ML  457.) 
The  bill  of  exceptions  does  not  contain  a  aotion  for 
a  new  trial,  nor  is  any  reference  found  in  e?iid  bill 
to  any  action  taken  by  the  court  on  such  a  action. 

In  order  to  obtain  the  review  of  the  action  of  the 
court  in  granting,  refusing  or  modifying  instructions,  it 
is  requisite  the  instructions  should  tee  set  forth  in  the 
bill  of  exceptions  and  exceptions  thereto  noted  in  such 
bill.   (East  it.  Louis  ileetric  Hallway  Go.  v.  Stout, 
150  111.  9;  Martin  v.  Peeale,  13  id.  341;  -hioago, 
Milwaukee  and  St.  Paul  Hallway  Co.  r.  Harper,  128  id. 
384.)* 

In  the  ease  of  oreenwell  v.  Hess.  398  111.  459, 

the  court  says: 

*It  is  the  well  established  rule  in  ia»  case*,  th  t, 
in  order  to  be  preserved  as  a  part  of  the  record,  ell 
actions,  including  actions  for  a  new  trial  md  in  arrest 
of  judgment,  and  all  the  instructions  given  and  refused 
by  the  court,  aust  be  preserved  in  a  bill  of  exoeptions 
signed  by  the  court  and  filed  as  a  part  of  the  record 
in  the  case.   Under  our  present  Practice  tat  the  s^ae 
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Might  be  preserved  by  a  stenographic  report  signed  by 
the  trial  Judge,  but  they  cannot  be  copied  into  the 
record  by  the  clerk  as  part  of  the  record  to  be  con- 
sidered on  ■  revie*  of  the  judgment  unless  contained 
in  euoh  bill  of  exceptions,  certificate  of  evidence  of 
stenographic  report,   the  recital  in  a  Judgment  of  a 
court  that  a  motion  for  a  new  trial  was  -ws.de  and  over- 
ruled is  not  sufficient  ?knd  does  not  pees err e  any 
Question  in  the  record  concerning  the  overruling  of 
the  motion  for  a  new  trial.   The  MM  principles  and 
rules  &v^ly   with  reference  to  these  Matters  in  a 
ohanoery  proceeding  rherein  e  statutory  nro vision,  re- 
quires the  submission  of  the  questions  of  fact  to  a 
jury,  as  in  the  case  now  before  us,  as  apply  in  oases 
at  law.  In  the  absence  of  ft  bill  of  exceptions  or 
certificate  of   evidence  in  such  eases  in  chancery,  or 
of  a  stenographic  report  signed  by  the  trial  Judge  and 
made  a  pert  of   the  record  and  containing  the  motion 
for  a  new  trial  and  the  Instructions  of  the  court 
refused  and  given,  no  question  c**n  arise  in  s  court 
cf  review  on  the  sufficiency  of  the  evidence  to 
support  the  verdict  or  on  error  assigned  for  the 
giving  or  refusing  of  instructions.  Tucker  v.  Oole, 
169  111.  180;  Johnson  v.  Karreil,  215  id.  54a," 

Felleeing  the  rule  adopted  by  the  Supreme  Uourt  of 
this  state,  we  cannot,  under  the  record,  review  the  evidence 
or  any  of  the  alleged  errors  assigned  in  the  briefs. 

For  the  reasons  indicated  in  this  opinion  the  judgment 
is  affirmed. 

aF  n#  MED. 

ft  11*80*",  f.j.  &n$  kkisjid,  j.  oojiGira. 
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MR.   8J      MM   liSTICii   SCAMLAM  PELlWEi^L  THB  OPIHIOM  OF  THE   ttWiT. 

This  onus*  was  before  ue  in  &atly  v«  Godson.   242  111.     pp. 
508.       It  w«a  then  an  action  in  dent  to  recover  the  amount  of  a 
deficiency  decree  in  a  Michigan  foreclosure  suit,  where  Jurisdiction 
of  dcfend'int'e  person  hnc  not.  been  acquired.       e  heltf    that    t,he  trial 
court  erred  in  admitting  in  evidence,  over  the  objection  of  defend- 
ant, the  record  of   the  aichigan  court*  and  me  therefore  reversed    the 
Judgment   against  defendant  and  remandec    the  cause*      -lalntlif   then 
filed  an  amended  declaration,  changing  the  cause  of  action  to 
assumpsit,  and  the  earns  c  was  tried  before  the  court,     ithout  a  jury, 
and  there  was  a  finding  in  favor  of  plaintiff   for  |f#itt«     Judgment 
was   entered  upon  the  finding  rind  defendant  has   cued  out  this  writ  of 
error* 

rhe  amended  declaration,  filed  April  27,  1927,  consisted 

of  four   counts,  of  which  the  firct  and   second  were  *  stricken*  on 

motion  of  defendant.     The  fourth  count   consisted  of  the  common 

counts.     The  third  count  was  as  follows* 

■Per  that  whereas  *  *  ■  on     pril  28th,  1816*  the 
defendant,  being  then  indebted  to  the  plaintiff,  and  in  order 
to  obtain  a  further  and  additional  loan  of  money,   in  consider- 
ation of  certain  indebtedness    then  outstanding  and   due  from 
the   said   defendant  to  the  plaintiff  and   the  loan  of  a  further 
and  additional  earn  of  money  by  the  plaintiff  to  the  defendant* 
the  defendant  made,   execute*,    and  delivered    to  the  plaintiff  a 
proposition  and   proposal  in    .riting,  dated     .pril  28th,  1916s 
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*hich  said  proposition  ana   proposal  was   in  the  word*  and 
figures  folio?,  in ,    sowit* 

•April  2tth,   1916. 
Mr.  H.   a.  Kddy* 

76  w.  Monroe  -t.# 
Chicago. 
Dear  hixt 

If  yon  will  loaa  mi  a  sun  of  money  sufficient   to 
purchase   the  Arnold  Judgment  recently  affirmed  by  the     upreme 
Court  of    this     tate,   amounting   to  *  9, 97 9 .40 #  as   security  X  will 
deed  to  you  my  farm  situated  four  miles  north  of     outh  Haven  in 
the     tate  of  Michigan,  County  of     llegan#  subject  to  the  now 
existing  Mortgage  of  $4#900»  the  original  mortgage  having  been 
for  $5,000,   on  which  HOG  has  already  been  paid,  and  whleh  will 
further  be  reduced    to  $4 #000  within  a  few  days*     You  to  hold   the 
said  farm  as    security  for  said  amount  of  judgment  and  also  an 
security  for  the  sum  of  v  14 #590   heretofore   invested   through  me 
or   loaned    to  me  In  the  following  amount s< 

u^ust  19#   1915 #  Loan**  •*••«••• ••   $  lt5G0 

December  9#   1915,  Loan.. *«..........  250 

December  10 #  1915  Loan »•*•••       1 ,100 

March  1,  1915  .  loan 15c 

*ay  14,  1914,   1000   shares  of  U.  M#  2.   Co....        2,000 

March  11 #  191ft,  2340  shares  Recorder.. 2, 340 

July  16,  1915 #  1000  ahareu  Mathleson   "prlng 

'heel     took*... 2,i 

October  8#  1915#   1000  shares  National 

Mileage     tock...... 3, 

Janus  ry  16 #   1916 ,   4033     hares  Kntlonnl 

Mileage     took . 2.  250 

#14*590 

Ton  -are  also  to  continue  to  hold  all  securities  no*  held  by 
you  and  belonging  to  me  as  additional  security  for  the  sums  of 
money  involved,  subject  to  the  various  contracts  now  existing 
between  you  and  mo.  I  will  also  as  an  additional  security # 
give  you  a  bill  of  sale  for  one  painting  by  Alexander  yant# 
said  picture  to  remain  in  my  possession  without  any  liability 
to  myself  for  any  liability  on  your  part. 

I  am  to  pay  you  as  rapidly  as  I  can  enrn  the  money  anc  to 
proceed  at  once  to  turn  Into  e«sh  all  securities  in  your  possession 
belonging  to  me#  I  to  turn  over  to  you  all  proceeds  received  from 
the  sfum.   X  am  also  to  continue  to  Matt  all  securities  owned  by 
you  and  purchased  from  me,  at  such  price  or  prices  as  we  may  agree 
upon,  and  turn  over  the  totsl  proceeds  to  you*  *hich  rill  include 
any  profits  due  me  through  the  no*  r^i?  ting  contracts  between  us* 
The  term  of  the  loan  to  be  one  Vint  at  7#  interest  on  the  money 
now  ncvanoed ,  hut  no  interest  on  any  amounts  except  the  loans*  Xt 
Is  understood  tint!  you  will  nnewyl  the  satire  ;  mount  nt  any  time 
or  ;iny  portion  thereof,  anc  thereby  reduce  the  interest  as  veil  as 
the  principal.  Yon  are  to  tmnit  to  my  account  egsy  moneys  you  may 
receive  through  my  bondsman.  J.  K.  .odt=ont  by  suit  or  otherwise | 
my  second  bondsman,  Mr.  J.  0.  I'Heill,  is  to  be  released  from  all 
responsibility.  The  intention  be  in*  to  hold  you  safe  on  all 
advanoes  made  me  md  purchases  from  me  since  and  including  the 
date  of  Kay  14th#  1914. 
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Your a  very   truly* 

Willi**  B.   ^odson, 
Accepted   this  2d  day  of  May     •   r»  1916* 

H.  C.  Kddy*« 

which  mid  proposition  ««*«  upon*   to-wit,  Kay  2nd*  1916,  accepted 
In  writing  by  the  plaintiff* 

And  plaintiff  avers  that,   in  furtherance  cf  said   proposition^ 
and   to   secure  to  the  plainclff   the   certain  loans  theretofore  mace* 
the  defendant  made*   execute*',   and  deliverer!   to  the  plaintiff  a 
certain  deed*  in  which    -liaabeth  H*  Dodaen,  *ife  of  the  defendant, 
joined   a*  one  of  the  grantors*   in  and  by  which  said   deed  the  defend- 
ant and  his   said  wife  conveyed   to  the  plaintiff   certain  lands* 
tenements     nd  hereditaments.,   situated   and  being  in  Gaaoo  Township, 
bounty  of     llegan  and    >tate  of  Michigan!   which  s   id   deed  was  dated 

pril  26i. tit  1916#   and  wn*  duly  recorded  *   *   *     that   the   said  d»«d, 
while  absolute  on  its  face,  was  not  intended  by  either  the  nnid 
grantors  or  the  plaintiff  to  be  an  absolute  deed,  but  wan  made, 
executed   and  delivered  by  the  nofsmshlll  and   hiu   aaid  wife  as  and 
for   security  and  as  a  plecge  and  mortgage  under  the  terms  and 
conditions  of   the  proposal  made  by  defendant   to  plaintiff,  dated 

pril   -8th.  1916,  and   Bmocmjfenf  by  the  plaintiff,   as  hereinabove 
set  forth*   and   that  afterwards  and,  to-wit,  on  or  about   the  17th 
day  of   •  •epteaiber,  1913,  the   said  deed  w*as  filed  by  the  plaintiff 
for  record   *s  a  mortgage  in  the  Of ; ice   of    the  I  egister  Of     llegan 
County,    in  the     tate  of  Michigan,    *  *  *     And   plaintiff  further 
avere  taat   immediately  upon  the  acceptance  of  said  proposal  by  the 
plaintiff,   said  plaintiff   advanced  nn^  paid  out*   at  the  direction 
of  the  defendant  and  to  and   for  the  use  of  the  defendant,  the  sum 
named   therein  to  be  further  advanced   &.tt&   lorsned   to  defendant,  to- 
wit,   thv  «un  of     9979*40 • 

nd   plaintiff   further  avers  that   the  eaid   defrnd»»nt  failed 
to  y^j  to  the  plaintiff   the  said    sums   of  money  agreed  by   en  id 
defendant   to  be  paid   to  the  plaintiff,  or   nny  p»rt  thereof,  and 
that   thereafter,  and   on,   to-wit,  May  15th,   1919,   «t   the   inetanoe 
and  request  of  the  plaintiff,   the   said  lands*  tenements  and 
hereditaments  in  said  deed  describes  were   sold  at  public  vendue 
according   to  the  law   in  such  case  made  and  provided,  on   Recount 
of  the  indeotedness  due  and  owing   to  the  plaintiff   from  the 
defendant  ©s  aforesaid  0  and  that  the   total  amount   realized  from 
such  sale  whs  the  sum  of  twenty  Thousand  Pollers  (930,ooo.w)* 
leaving  a  balance  of  $5166«94  of  the  «ald   indebtedness  still 
unpaid   and  duo  and   owin&   to   the  plaintiff   from  the  defendant * 
with  interest   thereon  at  lawful  rate  from*   to-wit,  May  15th,  1919* 
after  exhausting   the  said   sccuxity  given  to  the  plaintiff  as 
aforesaid! 

And  plaintiff  further  avere  that  the  a   id   sum  of  #5166*94 
it  still  due  and  payable  by  the  defendant   to  the  plaintiff*  with 
interest  at  lasfml  rate  from  May  15th,  1919 |  but   that   the  defend* 
ant,     lthcuf;h  often  requested,  has  failed*  neglected   and   refused 
to  pay  the  same,  or  any  mart   thereof  J   to  the  damage  of  the  plain- 
tiff  in  the   sum  of  MtM*ft9|     and  therefore  he  brings  his  suit* 
etc*- 

Lcfend*nt  states  his  contentions  as  follows*    "The  principal 

points  in  this  writ   of  error  usay  be  reduced   to  twoi     X*     The  present 

action  is  barred  by  the  statute  of  Limitations*     2.       ven  if  that 
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were  not   true,  there   la  no  coapetent   evidence  of  the   amount  due, 
If  any*   froa  defendant  laduon,   and   the   action  autt   fail  for  want 
of  proof*"      '■  to  the  first  contention,   dtfencnnt   n.dmttt*,  as  he 
BUat,  that  his  letter   of    -pril   28»  1916 ,  was  a  clear,  unconditional 
adaisslon  by  nia  that  on  th  t  date  he  owed  plaintiff  314,59c  ana 
that   the   proaine   contained   therein  "reaoroa  the  bar  up  to  that  date,* 
and  he   contends   that   the  statute  began  to  run  again  froa  that  date, 
and   that   it   operated   as  a  bar  tvhen  the  amended   declaration  * aa  filed 
on   ' ?r ll  If |  1987*       In  support  of  his  instant  contention  defendant 
argues  as  follows*     The  letter  fixes   the  tera  of    the  new  loan  &a  one 
year,  but  "the  aergsr   of  the  prior   indebtedness  in  the  net     ritten 
undertaking  cannot  be  said  to  give   then  all   the  *aia««     maturity,"  and 
that  as   there  was  no  time   of  payoent   specified  for  nay  of  the  old 
debts,   it  aust  be  held   that   they  were  payable   on  demand  and   therefore 
the  statute,  as   to  the  old  debts,  commenced   to  run  froa  the  date  of 
the  letter,   ^pril  28,  1916 J  and  defendant  further  argues,   ao  we 
understand   it,   that  the  deed,   in  the  nature  of  a  mortgage,  vt,s,  given 
primarily  to  secure  the  new  loan  of  f9,979»40  and   that   the  #20, COO 
resllzed  froa  the   sele  of  the  MlehigMa  land   had   to  be  applied  firot 
to  the  extinction  of  this  amount  and   "the  balance   then  to  be  applied 
as  far  ir   it  will  go  to  th*  other  nine  debts.**       e  cannot  agree  with 
defendant's  interpretation  of  the  agreement.  s  we   interpret  itt 

defendant   clearly  and   unqualifiedly  acknowledged    the  old   debts  and 
agreed   to  pay  them,  and  he  further  agreed    Ifcnt  if  plaintiff  would  loan 
him  an  additional  f  9, 9*»9,  40  he  Vaatl  Glre  hia,   ae  security  for   the  new 
loan  and   the  old   debts,  a  deed,   in   the  nature   of  ■  mortgags.     The 
agreement   further  contemplated    that  all  of   the  old  debts  and   the  new 
loan  should   be  merged*  and   that   the  deed,  given  for  a  valuable  consid- 
eration,  should  seeure  ths  old  debts   ae  fully  as  the  nev  loan,   and   we 
think  that  the  agreement,   fairly  and  reasonably  construe-;,   intended 
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that  the   tons  of  the   satire  debt   should  he   one  year.     OB  May  2,   19X6* 
pls.iBf.lff  Accepted*   1b  writ  in;  ,   defeadaat's  offer*  and   the  deed  of 
•\pril  26*  1916*  wob  given   1b  furtherance  of   tht  agreement*      If  wo 
are  correct   1b  our   interpretation  of  the  agreement,   it     ould  follow 
th*vt  the  claim  stated    IB  the  attendee   declar   tlon  filed   'prll  27*  1927* 
v*b  not  ijsrred  by  the     tatute  of  Limitations*       From  the  atAtement 
made  by  defendant'*  count  el   in   support  of  a  motion  for  a  finding  in 
favor   of  defendant  made  at  the  close   of  plaintiff's  case*   it  le  clear 
that  the  aottoB  mi  baoed   "largely*   upon  the  plea  of  the     tatute  of 
Limitation* • 

la  support  of  hie   second   contention  defendant  arguss  that 
the  trial  court  erred   in  admitting*  over  his  objection,  the  report  of 
the  sals  by  ths  commie- loner   of   the  Michigan  court  in  the  foreclosure 
proceed  lags  |   that  "the  Michigan  judgment  Mi  net  competent  to  prove 
the  balance  due  on  the  agreement |  and  there  was  no  other  competent 
evidence  to  prove  lt«*     As  there  nsj  other  evidence  introduced  by 
plaintiff   to  prove  the  balance  due   on  th*  wgre^ment •   It   is  entirely 
unnecessary  to  pass  upon  the  question  as  to  whether  or  not   the  trial 
court  9rrv4    in  admitting   the  said   record.       The  letter  of    -pril   28, 
1916*  wae  marked  rt?laintiff '  e  Exhibit  1,"   and  during   the  direct 
examination  by  plaintiff  of   the  witness  Luc ten  le  .Hording  the  follow- 
ing occurred!       *Ht»  Troacy  (attorney  for  plaintiff )t     Have  you  now 
computed   the  amount  of  the   interest  &n&  principal  due  on  the  obligation* 
Plaintiff's  Exhibit  It     Mr.  Herd  tag  I     *  have.     an*  Treaeys     *hat  is 
thnt  amount?     Mr*  Harding}     Ths  amount  due  t-.fter  allowing  to  the 
defendant  credit  of  $2o,:>oo  on  May  15,  1919,  from  th  t  dnte  to  interest 
at  five  per  cent  amounts  to  a   total  of  principal  and   interest  of 
£7*621, 23**     This  teatiaoay  was  sufficient   to  mane   out  a  prima  faois 
case  as  to  the  amount  of  th*  balancs  due  plaiatlff,  and  defendant  mads 
ao  object loa  of  nay  kiad  to  the  ndmlaeion  of  the  same  aor  did  he  then 
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make   nay  notion   to   strike   it*       defendant   refers  to  the    cross- 
examination  of  Mr*  ft  rdin*i  wherein  it  appears  that  tht  witness 
used   the  record   ia  the  Michigan  foreclosure   suit   in  arriving  at 
his  ceaput   tiona  and  he  argue*  that  because  of  this  fact  tho  quoted 
evidence  of    the   witness  use   incompetent  and   should  be   entirely  dis- 
regarded*    At  the  conclusion  of   the    cross* -examination  defendant  made 
no  objection  to  the  testimony   of   the  witness  nor  did  he   then  aake  any 
notion  to   strike   tho   sao.©,  and   even  if  it  he  conceded   that   there  is 
merit   in  the  contention  of  defendant   that   »he  direct  evidence  of  tho 
witness*  when  tested  hy  the  cross-elimination*  wne  not  competent 
evidence,  nevertheless*  in  tho  light  of   the  record*  we  would  not  ho 
justified    in  disregarding  the  quoted  evidence  of  the  witness*  la- 
coapetont   evidenoe,  if  material*   is  suff ieient   to  establish  a  fact 
in   isbtttt*   **h«n   receiver  without  objection*      (Jones  Comsaentari.es  on 
Evidence ,  2d  &d*»  Vol*  2*  p.  1436*)       The  evidence  in  question  was 
relevant  and  material  to   the   issues  and    the  rule   is  well   settled  that 
when  evidence   is  let   in  generally*  without   objection*   it   is  in  for 
all  purposes*  and   it  must  be  considered  and  allowed    its  full  force* 
ven  hearsay  evidence  which  has  been  received  without  objection  must 
be  tre&tec   as   competent*        (Hoover,  ▼♦.Jimplre^Coal^pQ^ji  i49   OJU  App* 
258|     Percival  v*      ohnei^er*   256   til*  App*  423,  435*       ther  authoritien 
to  the   same  effect  might  be  cited*)     Had  defendant   at   the   time  of 
the  examination  objected  to  tho  evidence  on  ami  ground   of  its  in- 
competency* plaintiff  might   then  have  removed   the  objection  to  the 
same  or  introduced    competent  evidence  by  other  witnesses  ae  to  the 
amount  due*     defendant   states  in  his  brief   thr.t  "if  plaintiff  l\4cy 
will  not  furnish  the  court  with  competent  evidence  as  to  the  amount 
of  tho  note  leas  the  credits*   thit   is  hi©  misfortune**     Thin  state- 
ment very  clearly  expresses   the   attitude  of  defend -int.      In  anevrer 
to  defendsnt's  statement  wo  feel   impelled   to  say  th  t   if  defendant 
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allowed  plaintiff   to  prove  any  mat&riai  ie»uea  In   the   oa»e  oy   in- 
competent  *videnoe  he  will  nut  now  be  heard   to  oomplaia  of  the 
character  of   that   evidence.        in  ouppoit  of  hi<i  contention  defend- 
ant cites  ^ennoyer  v»  Bef.f .  95  IU   as  714*  but  in  that  saee  it  appear* 
(eee  p.   716)   that   the  dcf<*ndr..nt  objected   to  llM   evidence  and  gave 
apecifio   reasons  for  his  objection,     ^day  v.   I>odso»t   suora.   presents 
a  like  record*        Although  defenc«nt  was  a  witaes*  in  the  present   suit 
he  ende  no  atten.pt   to  show  in  any  way  that  he  had  paid   the   instnat 
c  la  in  of  plaintiff    in  whols  or  in  part*       His  testimony   shoes  that 
he  v;h8  thoroughly  f  miliar  with  the  steps   taken  in  the  Michigan  pro* 
csedlngs  and   tha.t  he  knev;    that   the  property  was   sold  for  v-    .         and 
that   there  was  a  deficiency  of  &3*166»94.     The  trial  court  txr^  in 
allowing  him  to  testify*  over  the  objection  af  plaintiff*  that  the 
Kichigan  property i   at   the  time  of   the   sale*  was  actually  worth 
|4te60Q  and  that   if  it  had  been  ©old  for  what   it  was  worth  the  amount 
realised  would  have  paid  hia  entire   indebtedness  to  plaintiff*     Ha 
had  full  opportunity  to  rebut   the  testimony  given  by  Harding  but 
he   failed   entirely  to  do  no*        :  of  *nd«at  states  .  in  his  brief*  that 
if  plaintiff  had   introducer!  the  letter  of  April  2a»  1916,  and  rested* 
he  would  have  au».de  out   a  priiaa  f   eie  orbs,  but   tlv  t  because  ho  admitted 
that   there  wp.b  a  oredit  of  $8o*OOC  due  defendant  by  reason  of  the 
foreclosure*  his  evidence   thereby  failed   to  make  out  a  prima  facie 
or.ee*  and  yet  defendant*   in  the  trial  court*  asked  plaintiff  to 
stipulate   that  the  Michigan  land  one  sold  for  *iv  ,tx;0  and   that 
defendant  *«?e  entitled  to  erec.it  for  th  t  amount. 

The  judgment  of  the  'Superior  Court  of  Cook  County  ehould 
be  and   it  la  affirmed ♦ 
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I    .  IXSXI3  'HE   OPIK.I0H  OF  THE  COQRT. 


."his   oats  tai  commenced  July  If.  19fcS,   la  th*  nans  of 
Sad  Is  7*  lewitt.      On  October  17.   1929*   le*Ye   wna  granted    to   sub- 
stitute as  party  plaiatlff  "Sadie  T.  levitt,   for  use  of  the  Londoa 
Guarantee  a     c    in.nt  Company,  Ltd.,   a  corportictj."        a  asent-ed 
declaration  was  t  iled  ,  which  allegec ,  J^fcHLfllisB*   inat     adit  T» 
levitt,  aa  employer,  amo   defendrnt  were  oper   ting  under  aad   subject 
to   the  provisions  of  the     orknea* a   coapeas   tloa     ot|   that   e-  id 
employer,  became  liable  to  Bernard  He  aally,  aa  ecqployee,  uader  the 
terms  aad  provisioas  of  the  act*   la   the   ?,ua  of  &3,948|   that  ths 
Accident  company  had  theretofore   issued    Its  policy  of    insurance 
iadeaaii-yiBi?   said  employer  again  <t  all  paymeate  she     ould  hnye  to 
make  by  res  roe  of-  aad   la  ac.  oranot  with   the  act  aad   th  t  uader   the 
terms  of  the  policy  it  paid   to  the   employee   the  $3,948  and   thereby 
became   subrogated   to  all  of   the  rlg&te  of   Sadie  ?•  iewitt*  ths 
employe rt   aad    tb/.t  defeadamt  had  notice   of    wtM    subrogation  prior 
to  JamWiry  14,  1922*        fo   the  ameaded  declaration  defendant  pleaded 
the  geaeral  issue   aad    a  p3ea  of  release.     The  tan*  nasi  tried  before 
the   court*  *lth  a  jury*   and    there  was  a  verf-ict   returned   find  lag 
defend  nt     uilty  end   i^ene^ing  plaintiff's  immm#M  at  f*,584*   Judg- 
ment was  entered   oa   the  verdict  aad   defendant  has  appealer* 

The  evidence   she*  a   thnt   oa  September  27,   1921,  a  motor 
truck  belonging  to  defendant  collided  with  a  team  of  horses  attached 
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to  *  wagon  belon,  inr  to  Sadie  T.  J  evltt  and  driven  by  Bernard 
He  Anally,  her  employee,  and  that  as  a  result  of  the  collie  Ion 
Kc  nally  wa&    seriously   Injured, 

Defendant  argues  several  content. lone,  hut   In   the  view 
that  we   take  of   this  appeal   it  will  be  necsKs^ry  to  refer  to  one 
only*        -uefenoKHt   offered    in  evidence  a  general  and   special  release 
to  defendant,  executed  by  :sadle  T.  Pevitt  on  January  14,  1922.     The 
latter  admitted   the  execution  of   the  release  and    the  receipt  by  her 
of  the  cons  id  •  ret  ion  named    in  it,  &22S*       There  was  no  evidence   that 
at   the   time  of  the  ex  cut  ion  of  the  release  defendant   huci   *ny  notice 
of  any  interest  of    the   subrogee  plaintiff   thr.  t  would   in  any  way  affect 
the   right,   of  defendant   to  »ake   the   settlement   in  question.  The  decision 
of  the   industrial  Consmieeion  of   Illinois  fixing  the  compena  tion  that 
thould  be  paid  Ue  nally  by     ad Le  T.  ievitt  was  filed   on  October  13# 
1922.      '.'he   court  excluded   the  release  anc    defendant  contends   that 
this  ruling  constitutes  reversible  error,       .Plaintiff  concedes  that 
the   trial  court  gave   a  faulty  re* pon  for  hie  ruling,  but   it   se<  ka  to 
justify  the   ruling  on   the  ground    thnt  the  release   offered    in  evidence 
was  for  *an  accident  *nich  occurred   on  or   about  the  27th  dry  of 

eptember,  1932,**  whereas  the   special  plea  of  release  was  "for  an 
accident  which  oocurred  on  or  about   the  27th  d>  y  of  January,  1921." 
Plaintiff   argues   that   the  court's  ruling  was  correct  because   the 
instrument  offered   *was  at  variance  with  the   special  plea  and   at 
variance  with  the  accident   as  alleged    in  plaintiff's  declaration  and 
proved  by  plaintiff."        It   is  conceded    thr  t   t.he   release  w>;ra  executed 
on  January  14,  1922,  and    therefore   the   date   of   the  accident  men- 
tioned   therein,      eptember  27,  192 .;,    is  clearly  a  mistake.      It  fc,ppeared# 
however,   that  the  release  was?  executed   in  duplioate  and   defendant 
offered   to  introduce  the  cuplicr.te,   in  which  thr  date   of  the  accident 
was   stated   as  September  i7,   19£ly  but   the   court  also  excluded   the 
duplicate.     The  defense  of  release  ne- d  not  be  set  up  by  cpecial  plea 
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as   In  an  notion  on   the    taM  defendant   la  permittee   under  the  general 
Issue   to  girt   in  evidenee  a  release        (i>apke  v,   Hammond     o»,   14)  2  111, 
6*1,    643  )»   and   the   special   plea  nay  therefore  he  d  1  ai  egar  d  eel  *   and 
the  question  of  var lance  need  not  he  considered.     The  store  fact  that 
the  release  stated  a  wrong  date   of  the   accident  would  not  destroy  the 
r.  mi edibility  of  the   instrument*       Moreover *    the  release  offored  also 
recite?   th  t     «dle  T.  JPevitt  "released   and   forerer  discharged   the  said 
Uorris  *  Company  of  and    from  nil  claims,  demands,  damages* e ct ions* 
onuses  of  action*   or  suits  at  law  or   in  equity*  of  Yihat  soever  kind  or 
nature*   for  or  bee  use  of  rmy  natter  or   thlnr;  f'one,  onltted   or   suffer- 
ed  to  he  done  by  said  iiorrle  &  Company  prior   to  and   including  the  date 
hereof*"     The  release   should   have  been  admitted   &ne   the   trial  court 
committed   reversible  error  in  excluding  it* 

The  Judgment   of  the  Circuit     ourt  of  Uook  County  is 
reversed  and   the  onuse  is  renanced   for  a  new   trial, 
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2  5Q  T  A 


si 
5  l 


ppellant . 

MR.  PRKKIDXTO  JUoTXGK  SCAlLAI  ■OJTKREP  TIE  OPIHIOK  OF  THJ*  COU   . 

Bensoline  Motor  Fuel  Company,  a  corpor  tion,  sued  F,  J* 
Levi*  in  the  iunicipal  Court  of  Chicago  in  a  first  class  action* 
The  cass  was  at  issue  on  pril  15,  1926*  the  record,  as  written 
up  by  the  clerk,  recites  that  on  September  17,  1939,  the  cause  oame 
on  in  regular  course  for  trial  before  Judge  >*&irbaak  and  that  "the 
plaintiff,  though  called  in  open  court,  comes  not,  and  fails  to 
proeecute  this  cause*    her cf ore,  for  wamt  of  prosecution  of  this 
eause,  it  is  ordered  thot  s- id  plaintiff  be  nonsuited  and  that  this 
suit  be  and  it  hereby  is  dismissed  cut  of  this  Court  •  •«  that  the 
defendant  have  judgment  herein  aa  in  case  of  nonsuit  and  that  the 
defendant  hare  nn&   recover  of  and  from  the  plainti;!  the  costs •" 
eto.   On  Laceaber  30,  1929,  plaintiff  node  a  written  motion  to  vacate 
and  set  aside  the  order  of  September  17,  1929,  and  in  support  of  the 
motion  filed  an  affidavit  of  one  of  its  attorneys.   In  the  vie*'  that 
we  have  t*ken  of  this  appeal  it  will  not  be  necessary  to  recite  all 
of  the  averments  contained  in  the  affidavit,  the  averments  upon  hich 
the  decision  in  this  case  is  predicated  are  as  follows t  That  on 
September  17,  1929,  no  order  in  reference  to  this  ease  was  mace  by 
Judge  Psirbank  and  th  t  the  cause  was  dismissed  for  sent  of  prosecution 
by  the  olsrk  of  Judge  Fnirbank  "for  the  reason  th  t  neither  party 
appeared  to  hava  said  cause  set  for  trial  on  a  day  certain"  and  that 
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«o44i*w  o*   |fct|  ;4?     »6*oX  ,41  to  «•»«!   4«  ww  oa>»   «4T 

•44*    *iUH    ***   *■>'-  •■**■■**    IsJ'i*     *tflt    •QTIM9    l^IWS*t    «1    HO 

§1  »ii^    MM  ,4o*  afaoo  «rfmo     tte^tt  si   bill**  Au*n>&!    ,\ltsal*l<i 

a*4i  to  Aolivooac  xe)  ,»*©l3*o4         .oitfoo  elrfi  o4tf9990axq 

ekxii   t*tti   b*»   teiluuw,    *«"  tllJBiaia   6i»?o    **44    Oo*»ireo  94   41    .  a*o*o 

044  4*44   *   *   *   4-xaoO  oiiiJ    lo    **o   0»09i<«»2b  «2   X49"*9d   41    fea«  «tf   Ji09 

•44  4o44   *>«*>.  4i**09*  1c   oaoo   Hi   •«  *l9%94  istwa^i/t  »▼*;  4a*0aotoa 

"••4999    v  bn»  lv  i '.¥*<>**  ft**  »y*4  4n*ta«l9b 

94«09T  04    0ol4«UR   0*44/ Y«    «    llM  ^i^    ,0£&X    ,05    io<fe'/:>* •'.    flO      .o#0 

•if*  to  Jtofojvo  al  baa  «tfitx  ,  r £  -tooto". 

4«xf?  tfoiv  944  al      •at'M'ro.'rift  *41   *fc   oao  to  #41  ■.»■■   boilt  aoJJoa 

XX«  o42?*t  oi   t"too»»o«  '  *«KHO  old*   to  ao4*4    OOOff  0* 

rfairi     iivu  ■4fl90nrotro  o4T   . J    t      .    to   art-*   a2    t»9ai*Jao9   a4rr9*i9T»  »riJ  to 
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X*    09*01   99V    009  0  0144    0#    OM  Hi     VJtttO    •«    v«SOX    •  ?X    to0tiO440: 

u «o 0-14  to  4*91    7*1   oosoloioto  a'*  oojroo  «4i    J   44   baa  jKu4^1»^  •abet 

^•xaq  Y94419C  4  44  a09«9T  944    xot*  i<U((:^(    »a*ut  to  ar  »   X** 

4*43   boo   *KX«4t9o  v*b  a  ao  Xolni  tot  4oo  oatrao  biaa  oro*  o4 


neither   of   ths  parties   to   the    tald    suit  «*•  present  At   that   tine 
and   place*     l  ef  end  ante   filed   a     rltten  motion   to   strike  the  notion 
of  plaintiff   from  the   files  for   the  reason  that  "the  natter |  therein 
In   s-iif;  notion  contained  as   the    a-me  are   atatee    and    eet   forth  therein 
are  not  sufficient   in  law  for  the   said  defendant   It  hare   or  maintain 
or  prerail   in   said  notion  against   this  defendant   and   that  this  defend- 
ant  It  not   bound   by  lav  to  answer  the   sans**     on  January  10,   1930# 
ths  o  urt  denied   defendant1 &   said  motion  and   further  ordered   that 
"on   hearing  petition  of  plaintiff   to  vacate  orcir   of  clania&al  of 
September  17,   1929,   sustained*  and   c&une  reinstated."     Defendant  has 
appealed    from  this   order. 

lie  both  parties  have  treated    the  notion  of  plaintiff 
as  ons  In  the  nature  of  a  nH  of  error   cor  an  nob  la  ♦  w  are  of  the 
opinion   that  It    should  be  conoid ered   as  a  action  If  vacate  or  expunge 
from   the  record  ^hat  purports  to  he  a  judgment   of   ths-   court  hut  which, 
according  to  the  uncontradicted   averments   in  plaintiff1©  affidavit* 
was  not  the  judgment   of  the   court,  but   «as  interpolated   in  the  record 
by  the   clerk  of  the  court*     JDefendant  did   not  deny  the  facte   set  up 
In  plaintiff's  affidavit,  and  his  notion  to  strike  is  in  the  nature 
of  a  general  demurrer* 

"If,  for  any  reason,   the  judgment    ie  void,  the  court  may. 
at  a  subsequent   tern,   set  aside   such  void   judgment,"      (Keeler  v. 
The  People.  160   111.  179,   182«)      "The  rule  that  the  court  nay  not, 
after  the  lapse  of   the  terra,  modify  or   aet  aside   its  final  judgment, 
except  notion   %o  that  end   b<>  entered   at   the  judgment   tern,  has  no 
application   to  the  vacating  of  void   orders**      (Pctereon  v.  it tropolltan 
Hat.   Bank,   83   111.   t\j>p*  190,  191* )        To   the   s*ne  effect  Is  rybaroayk 
t.     cglara,  204  111.   App.   »:32t  235.)      "A  court  nay  at  any  time  clear 
Its  records  of  unauthorized  and   illegal  entries  therein."      (felkert  v» 
Wilson,   3d  Minn.   Ml*)     This  language   Is  quoted  with  approval   In 
JttJnflMs  It   SslltistriU    22C   111.   app<   293,    302.      In   Conk  v.    rood. 
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24  111*  295 ,  it  w»p  held  that  courts,  g|  &  subsequent  term,  mifrht 
correct  mlnprlsloas  of  their  clerks*    fter  the  etpi  ration  of 
the  torn  court*  hare  tho  power  over  the  record  to  correct  errors 
and  mistakes  of  their  off ioero.   ( Cougar an  v*  Sutehcus*  18  111* 
390,  392*)   la  Blake— re  v*   llaoa,  61  111*  App*  484,  tho  appellees 
made  a  notion  in  the  Circuit  Court  to  expunge  from  the  record  a 
falee  Jurat  sppeariag  in  it*   It  was  shown  to  the  court  that  it  was 
a  falee  record  and  that  it  had  been  interpolated  in  the  record  by 
tho  clerk  on  November  15,  1894,  aac  dated  Hoveaber  9»  1894,  eo  as 
to  appear  to  have  been  made  in  term  time.  The  court  (opinion  by 
kr.  Justice  Cartwrlght)  said*  "It  Is  contended  that  the  notion 
was  to  amend  a  record  after  the  term,  and  that  no  amendment  could  bo 
made  in  the  absence  of  a  memorial  &np«x   or  minute  from  which  the 
feet  could  be  ascertained*  the  motion  im*  net  to  amend  or   change  a 
record  nade  by  the  court,  but  to  expunge  a  false  and  fraudulent 
interpolation  from  the  record  which  had  neither  been  made  or 
authorised  by  the  court*  That  the  court  had  power  to  protect  its 
records  from  such  acts  we  think  am   aot  be  doubted •*  There  is 
nothing  in  the  affidavit  of  plaintiff  to  warrant  the  assumption 
that  the  clerk  acted  with  fraudulent  intent,  but  the  rule  would  be 
the  same  if  hs  acted  through  mi *t eke  only* 

The  judgment  of  the  Municipal  Court  of  Ohio** re  i» 
affirmed* 

anmm . 

Or  id  ley  and  Barnes,  JJ*»   concur* 


att$iiH  «crx94  ia*tfp»odu«  a  fs  «e*Tiraa  4*44   aXaA  «a*  91  «<  4»S 

to  jui4atia.se   add   is  *  .i-xilo    tlaa^   to  6«oiali««i«  4ee?*ae 

«t«Xt»    JaeiXOO    01     i)t09»7     'ids!     t»VO    7»*0<I    4**4    tT«d    a4ltfOft       «*e4    *J*,J 

♦in  ex  ifftKft^  tT  am^nwa)    ••  -^^  ***"  *  ae*a4«i*  «w 

»8*I1*«-H«  «4*    »^*   .q«(A   «Xil   i»3   AfiDull      >f   *ieJMlI«{*  si      (•««€    «0*C 
a  bT«o*i  «dJ  smt  agistf**'*  e4  I*  tlD  art:   oi  «ct;ot  a  efea* 

aa»  41  4*24  stskw   aeii   a4  «woo"«  e«*    #1      ./I   tti  »alt*»qfta  4*'*Jtf(,  eeXal 
v«j   biosst    9&S   ftt   fc»4aI»^f*4oi   troatf   ->k>rf    is    4«d;    aa*    o«««&*   *aX*t  0 
t*  ea  «*t»X  «e  tacteoveft  aalaa  tea  «*tax  t*X  latfaevtV  w  *teXa  »a*4 
Xtf  «ei«iqo)   3tuoq  tit     ,a«U4  an*4  ai  atea  «»ecf  evatf  o4  *#•«%»  o4 
mil«i  »a*4  4#tt4   bateeioas  &i    «•     iMsa   (uffeH**?«rj  JJtI#«Mo  .*M 
etf  t»i.uco   JaeiBteeaui  on  ttsdt    tea   .  44   i»#Vs   tetaa?  a  teaa*  e4  aaw 

«ri>  goicf*?  awit   *4tf«i««  *e  i»<£h«  Xaiionasi  a  to  eaaaatfa   an  J   .«*   ates 
a  ojpucCo  to    tea««  o4   4©«  is*  sailor  aifl      .  cttalaJi^eoa  e<f  blue*  4e*t 
4BeX0l>tta?t   boa  eaXat  «  090114*8   o 4    ■  ^tf  efcaei  biooe* 

•xo  abas  oeso*  i»/'.  a©  14   It.^  toirtl 

a4i  lofrfo-xq  o4   %*ao«f  ictf  4um»d  «i4  4, cuff     »4xue0  wS4  v,c  i>»*i*ocU«a 
at  eiarff     ".£»e4f£*o!>  erf  4oo  o*e  tftti^J   %o  ato*  4wa  »  *»»•* 

Bel4q*iuaea   «14    Jo  a**  4    ni   nnteiott 

atf  bii/ow  dXu-x  art*   siro*  «4aat«i   4jtQXf/teaftt  ^»a  alsuXo   *rf4  4«44 

•  YXwo  etf  a » ate  i  »tf  t*   wr-e  arf4 

aJt  o,  ©ld.0  to  j-a&v   x^lalfluM  m  rt-wss^t  *rfT 
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&COKOMY  V 
•  eorpor* 


Appellant » 


▼  • 


MUttBd  K.   »'JSOt  KltiflftfTOSiS  HGMr-S 
BOILIiDIO   COKPOf  '>TXG0r*   •  Corpor   tlon* 
A*  W*    3*    CU«L7KQCTXUir  CJB*»AK#    a 
Corporation*  and   DMA  f«  STAIRS 
tt  al*» 

Appoiioeo* 


iai  jto* 
circuit  court, 
cook  courty* 


J  259I.A.-6555" 


ic  .  Hv»r*ii»a»  justice  i3CA»LAi  isaivaE])  ihs  o*xvxqv  of  thk  coust, 

III  the  above   entitled   cans*  the   chancellor   sustained  a 
general  demurrer  to  an  amended  bill    to  foreclose  a  mechanic* s 
litn»  denied    th«  notion  of  eercplf?  tnant   for  leave   to  file  a  second 
amended  bill  and  dismissed,   the  bill  for  want  of   &  uity.      Complainant 
has  appealed   from  this  order* 

Complainant   contend |  th*t  "this  Court  should  either 
reveree  the  oeelsion  of  the   trial  Court  sustaining  the  demurrer 
or  remand   the  eaoe  to  the  trial  Court  vlth  direct ions  to  grant 
leave   to  the  complainant  to  file  a  further  amended  hill*" 
"Complainant  concedes  at   the  outset  that  its  bill  is  sot  usual 
la  form  and  lacks  the  conciseness  %hich  ^ould  he  possible  under  a 
loss  involved   set  of  facts*  hut  contends  th&t  all   the  facts 
essential  to  maintaining   its  action  appear   therein*   that  the 
remedy  soutrht   is  clearly  stat«     and   that  tan*  defendants  are 
sufficiently  apprised  of  complainant' ■   claim*   particularly  since 
the  facts  lie  peculiarly  within   their   knowledge**     defendants* 
in  support  of   their  contention  that  the  order  should  toe  affirmed 
fa  toto.   call  attention   to  the  fict  th*t   the  amended   Oill   contains 
allegations   thnt  complainant,  was  a  sontractor  and  other  allegations 
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«ijj»l  ad.?   XIa  d*uf*  atttm#ji»a   Htd  «e^>>it  lo  #*s    vyTlo-vi   qs-.iX 

Ml  ,Blnif]J    ta»qfjl  MbllSMi   »*i    &aliil«*nJsjK  oi   X  ft  1"  *■»««• 

^X*jo.Ui»«j    «oxpX<?  s'4ft«flU«XqpM>o  1i9  b»«iviq«  xX*«9i»lllir» 

tt*bB«^*a     *#9»»«XTO«lf    TlvU  /lltr?»»^   »1X  a#»«1    «df 

btflnltl*  »c    bXir;  ro  •/!*   in&S  I  MfJ   >o   #Toq»?*»   ft! 

«*i,»#r»o   iiio    fetOawu  tell   J*rii   *»#"*  *Hi   o#   wU'itfJ»«   limp  ±. 

t&tSBwLLm  t*rftf»   bos  Y9*9«T4(N>ft  «  a*ir   -  B»t#«S«£fa 


that  he  was  a  subcontractor  t  «nd    -igue  "that  a  1)111  of  complaint 
to  foreclose   a  mechanic* a  lien  cnnot  he  so  loosely  drafted   that 
the  complainant  nay  allege  alter n    tivc   causes   of  action   incon- 
sistent with  or  oh  other."        yen  If  defendants   are  correct   that  the 
said  allegations  make  the  attended    bill  defect  ire,   such  defect  ©an  be 
cured  by  a  second  amend ec   bill*     defend  ants   further  contend   that 
certain  material  allegations   in  the  amended   bill  are  contradictory. 
There  is  warrant   for  this  contention,  hut  a  new  amended   bill 
may  also  cure   such  defects.     Defendants   further  argue  that  "under 
Section  33  of   the  Mechanic* a  Lien  Mfce  &  subcontractor  must   commence 
suit   to  enforce  his  lien  wi ;hin  four  months  from   the  time  that   the 
final  payt&ent    is  duel*   that  "the   statute  commenced   to  run  on  February 
19,   1926,    thi*s  being   the  c  .te   that     he   lest  of   the  materials*   labor 
and  apparatus  were  furnished.*  and   th  t  "the  Eddys tono  Home.-  Building 
Corporation*   the  owner     f  the  property,  mm  not  brought   into  the  suit 
until     ugust  M »  1929,  when  the  amendment   to  the  bill  of  complaint 
n&s  filed,  and    >t   th  t   time   the   four-month  period  within  '*hieh  to 
file  suit   as     provided  for  by  statute*  h  .c   expired*"     It    is  suffioient 
to   say*   in   answer  to   this  contention*    that    the  amended  bill  alleges 
"that  on   the  22nd   day  of  i<ecsmb*r,   a«      .   19'.8*   nt   the  request  of  said 
defendant,   Chulee  R*  Swing*  complainant   furnisher    fm    temporary 
service   in  connection  with  said    improvements  on   said  premises  a  3  x  6 
Triplex  Plunger  •t'ump  the  re  tenable  value  of  which  ie  &85*QO  and   that 
was   the  price  named   therefor   and  agreed   to  by   tnlsl    defend  ant  *Charles 
P.*  iiwingi  and  again   at  the  request  of  the  defendant,   Ob&rles  R.  Swine* 
complainant   furnished   for  use  in   the   improvement  of   mild  premises  a 
pump  and   motor   for  five  months  prior    to  Nsf*  6,  1929*   at   the  reasonable 
price  and  agreed  price  with  said   defendant,   varies  R«  Swing*  of 
$15. r; |   e  ch  month*  amounting  to   ,75.00,  mr.klng  a  total  of  extras 
furnished  by  the  complainant  of  iloo.O*  »  no  purl  of     hi  eh  has  been 
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P»ld  I*   and   that  four  months  he   not  elapsed  between  May  6*  1929, 
and     ugust  30 *  1929,       defendants  next  contend   that  "Section  24 
of   the  Mechanic* a  lien  not   is  Mandatory  and  when  the  contractor 
has  failed   to  furnish  the  owner  with  a  sworn  statement  under 
Section  5,   the  subcontractor  mutst   serve  hie  notice  on   the  owner 
or  hla  agent  in  order  to  perfect  hie  lien,"  and   sssat  complainant 
admits   that  his  bill  does  not  allege  service  on  the   owner  as  re- 
quired by  this  section,      i  otion  24*  oh*  S2*  Cahlll*s  ill.  mr» 
&t,»  1929,  contains  the  following  proviso*     ■   *  *  *  suoh  notice 
snail  not  ho  necessary  when  the  sworn  statement  of  the  contractor 
or  BUb-contr&ctor  provided  for  herein  shall   servo  to  giro  the  owner 
notice  of  the  amount  due  and   to  whom  duo,  *   *  *#"     The  amended  bill 
alleges  "that  the  defendant ,  A*  W#  6*   Construction  Company*  or  its 
duly  authorised  agent,  furnished   to  the  defendant  Edcyntone  Homes 
Building  Corporation,  a  statement  under  oath,  or  affidavit ,  from 
which  said  defendant,  Sdsyutene  Homes  Building  corporation*  obtained 
full  notice  and  knowledge  of  the  agreement  between  the  complainant 
and   the  defendant  Swing.*     the  legal  title  to  the  premises*  according 
to  the  allegations*  w  s  in  the  Eddystone  Homes  Building  Corporation 
and   the  amended  bill  also  contains  allegations  tfesft  Kwing  was  the 
general  contractor  with  whom  complainant  made  the  agreement  to 
furnish  the  materials,  labor  and  apparatus  in  question*     There  is 
no  merit  In  the  instant  contention* 

We  have  considered   several  other  contentions  of  defendants 
but  we  are   satisfied   they  do  not  fairly  answer  the  contention  of 
complainant  that  the  chancellor  erred  in  denying  his  motion  for  leave 
to  file  a   second  amended   bill*       hlle  we  do  not  hold   thst  the 
chancellor  erred   in  sustaining  the  demurrer  to   the  amended   bill* 
wo  are  satisfied   that   there  are  sufficient  allegations  In  it  to 
warrant   the  conclusion  that  a  now  amended   bill  might   cure  the  defects 
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ln  the  instant  one  and  est  up  a  state  of  facts  that  voulc  justify 
relief*  and  as  It  Is  clear  fron  the  allegations  that  complainant 
furnished  Materials*  labor  and  apparntua  in  the  improvements  Bade 
on  the  premises  In  question  It  would  he  Inequitable  to  deny  him 
an  opportunity  to  file  a  nn  amended  hill  to  enforce  his  claim* 

The  order  of  the  Circuit  Court  of  Cook  County*  in  so  far 
as  it  overrules  the  motion  of  complainant  for  leave  to  file  a  second 
nmended  hill  of  complaint  and  dismisses  complainant**  amended  bill 
for  vent  of  equity*  Is  reversed  and  the  oause  is  remanded  with 
directions  to  allow  complainant  to  file  a  further  amend ec.  bill* 

RBTSRsaD  tmv%**Mzmi  nm  mmmmau 

Grid  ley  and  Berne©*  JJ«,  concur* 
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APPEAL  jfcoM   CIRCUIT 
COUKT  Of  COOK  COUVTY, 

259I.A.  656 


MK.   PTJi^LDIIO   JUitflCX   SCAHLA*  iKUVERKD  THE  OPDTIO*  OF  THE   COUTT. 

Ob  June  20,  1927,  Mir-City  Securities  Corporation  filed 
its  bill    to  foreclose   an  alleged  mechanic*  |  lien*     iilour   Laniels, 
Jack  Daniels,   her  husband*   ftaniel  r.   Craft  and     rthur  C.   Lueder, 
trustees,   Harold   §*   'And  em  or   et  al.  were  made  defendants.      •  cross- 
bill praying  that  the  bill  be  dismissed  for  want  of  equity  and   that 
complainant* e  notice  of   lien  be  declared  ■  cloud  upon  the  title  of 
croee-coaplainants  was   filed    by  Daniel  1.    Craft*    trustee,  Msf"  ffisstli 
E.   Craft,   Joseph  ■«  WcC©ne.n#hy  and  Kylemd   *V«     olcctl,  doing  business 
as  Craft,   MeConaughy  ft     olcott.       A  master  made  a  report  recommending 
a  decree   in  favor  of  complainant  and  stgainst   cross-complainants .The 
chancellor  confirmed    the  report  and   a  decree  was  entered  directing 
the   gple   of  the  premises   in  question  for  the  purpose  of  satisfying 
complainant's  lion.       Daniel  I.   Craft,   trustee,   and  Daniel  »•  Craft 
et  nl«,  doing  business  as  Craft,  McConau  hy  *     olcott  have  appealed* 

On  September  1,  1923,  Harold     .  Anderson,  who  then  owned 
the  premises,  1322     est  108th  street,   in  chieago,   entered    into  a 
written  contract  Of  sale  of   the   said  premises  with  Jack  Denials  and 
Milour  Daniels,  his  wife*  at  a  prioe  of  $4»3S0.     The  contract 
recites  that  the  vendee  has  paid  $300  on  the  purchn»e  price  and  has 
assume**  «nc   agreed   to  pay  an  incumbrance  on  the  premises  of  $1»5C0» 
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anu    that  the   balance    is    to  be  paics    In  monthly  payment*  of  &40. 
About,   tht  date  of    this  contract  Anderson  eold  hie   Interest   in  the 
■am*  to  the   firm  of   Craft*  JfcConaughy  &     alcott,   or  os»- complainant  a* 
and   also  conveyed   the  legal  title   to  the  premises  to  Lanlel  !>•  Craft* 
trustee*      Craft  was  a  member  of   th  t  firm*     On     ugu&t  1*  1927*   the 
lanielses  owed*  on  the   contract*  $390*5?  principal  pn«t  due   and  #45.24 
interest*  and  *322*5Q  interest  on  the  first  Mortgage.       n  August  9* 
1927*  Craft*    . eOonnughy  &.     olaott  served  notice  upon  the  J  anieleen 
of  the   forfeiture  of   the    »&ki   contract  and  demanded   immediate  possession 
of  the  premises*  and    they  then  brought  a  forcible  entry  and  detainer 
suit   in  the  Municipal  Court  of  Chicago  against   the  lanielaes  and  a 
judgment  for  possession  waa  entered    therein  in  their  favor*  and  under 
process  of   the   court   the  lanielaes  were   evicted   from  the   premise b. 
The  latter  were  personally  served   in  the   instant  case,  but  filled   to 
file  an  appearance  and  tsere  defaulted   me  to  the  original  bill  and   the 
cros  -bill.       On  April  £8,  1925*  i Hour  lanisls  enterec    into  a  v.r.tten 
contract  with  Triangle  Plumbing  ft  Heating  Company  for  the  *ork  and 
materials  which  form  the  subject  matter  of   the  alleged  lien  set  up   in 
the  bill,     that  company  commeneec  work  on  the  contract  June  2*  1U25* 
and  completed    it  June  29*  1925*   and  on  the  following  «&y  aligned  the 
contrast  to  complainant*       Prior  to  the  time  Ue&t  the  Triangle  company 
entered  into  the  a, id  contract  an  official  of  the  company  discovered 
that  tho  legal   title  to  the  premises  bp,s  not   In   Usf  -nnieiaee,  and   he 
then  huii  h  conversation  with  the  latter  in  reference   to  the  title  to 
the   property*  and   ibout     pril  23*  19£5,   th«    ir.nielses  furnished  the 
eo«p&ny  -with  an  equity  otateisent   in   writing  which  ahowet    that  the 
legal  title  *a«   in  Craft*  Uc  onuu^hy  i     oleott  and    th&t   the  i  -inielses 
had  merely  a  written  contract  to  purchase  the  property.     She  address 
of   Graft,  HcConauKhy  i     oleott  was  given  in   the   statement.     The 
company   server   no  notice  upon  Craft  et  al*  of  the  leaking  of  the 


,  to  aJBsertjsq  \jWjaoff  nl   *1j»j  ao*  pi   si   a&asXac  •*#  Ja&*   boa 

*«**  ax  *a»ia*aX  air.  *>Xo*  «oer»»»n     #t  wilaow  eirij   to  aiao  Mil   Jaroo* 

^itu»«lri«rtDO-«*«xo   #**v>  v**a»«oOaJa  «ji«t5  to  awll   aat*  «J  oaaa 

iffcvtS  >3»iMr-i«  orfi  t  X^aX  aa*4  &i>xevM>t>  ooXfl  tea 

oil*   «TSMrX  »X  J  t'ji«     c*>     .»U*  I  rf*    1o   io«fais*t  «  aoo  3  5a*.      »oaJ«At# 

M»8*$  tela  ana  $n*q  U  '<>a%**«3   ^J  «o  rawo  t*«X»laaJ 

«•.  *«*>*«/    jv>     *aaja^toi»  foiil   aid;  oo  laatotaft  Oi»«S$  bass  ,*aotaJ«£ 

— falaafl  iaJ  «<wj*  oolaoar  bovraa  4*ooXo     A  xntaaaaoOo^    •  Jt«0  «V£8X 

aoiaaaaaof  a**ift*3«J   ooagaawo  tea  *aa?*a»u    >>i*«   ait*  to  ataJlatiot   ad*  to 

toai Ai*h  baa  tot  a  *d3*oid  «**S*  xorf*   ***  toaaiai^tq  *&$  to 

a  ftftA  *oaX*i»*U  ■att*    i«nl*is«  Oj§aoXdv<  to  *"u*o*    XaqXttXftUti  ari*  itl    *lx;* 

i*bAJ»   Ma  t«a?at    r.r  sal*  Si  ntsr.'SMiJ    i>**a*a*  a«*  aalaiaouoo:   **^   *aoni;>Bt 

•  aoaio»t%  ad*  a»?t  aaioX-**  o-saw  oaoXalo^  ad*  *tjm»o   ad*   to  aaaooio. 

oa   baXi.^t  c*k*   *»oao  *a«*»&X   *da   ei  LXaaroatao.  crs<  i»**fiX,  oilT 

•   feaa  JJU  g  ad*  o*  a*  tariatt  »io«  tea  ooxaxoo***  m   *Xtl 

«e**  tw  a  o*as   *»o*o*'.  ^r%Qi  «a&  Ukj 

to«  «t'io--<  eiU  wi  %ttaajaav'  $**.  saXeea/X^  aXj^.  a*  *oa**nao 

.11  qix  too  *a*X  oagoXXis  m  t«a  *«H£&ra  ad?  -*•» 

C8S9X  «£  ocart.  *«***;*  nimnaan  xW«apo»  latfY     .xxitf  ad* 

*d*  »amira«a  %*o  ttfafemCXot  ad*  a«  i*»  «ftsstl  ofj  '.wurl  *j   bvHatq 

XflAaj«>a  oXbbmXyT  ad  J  tforf*  aati*  3d*  a*  xai**       .*waai*fgag>o  a*  iaaafaaa 

Aewrooalo  lataspwo  ad*  to  Ma*  iaesiaao  a£a* 

•rf  baa  «oo«Xot«n(i  oi?j  ai  *o«  a#»  ooaiaon  «**  ©  '-.-irta 

Oif    »Xv»  rzojlt 

:   aa»X-»2r.-"  .     "«?i   •<£   Xi  k,      laoe*?    taf    •^iio^otq    ^«* 

arid  <ferf*  ooaiMla  jlaiHK  %«t4Xir  n*   Mfoar»4/iio  i^Xo^o  oa  riJlr  \4baajaoo 

aoaXaJ;  J-jUi    Hfl/.  .  ft  ^*»*««^*^  #*tat»  ai  too  aX*X*  XaiaX 

aaatoboi  aii'i     •t'vaqorq  9dl  »**Mto*i'q[  o*  a«o«4aaa  najllv,-  c 

■;  '.  r«i    .■     .-j    ,     .     ••  <>'..L<  f.-rr;.    •■  .     .,  J     '  ;U    v0 

ddJ  to  f.ctl<aa  a<f<5   to  »Xa  it   «axO  ao«ir  aoi^oa  o«r 


-»- 

contract  with  aUlour  Daniel*  nor  of    its   Intention  to  c  rry  out 
the   terns  of   the  ease  •        It   sent  a  represents  tire  to  examine 
the   terms  of   the  contract  between    aid  ere  on  and  the  D&nielses 
and  he  reported   the  result   of  his  examination   to   the  president  of 
the  company.       1'he  purchase   contract  contained  a  provision  that 
the  Xtenielaee  ehould  not  sell*  assign  or  convey  their   interest 
in  the  contract  or  incumber  the  property,  without  the  written  con- 
sent of  Anderson*        It  also  provided   for  forfeiture   If  the     anlelses 
failed   to  comply  with  the  provisions  of  the  contract,     the  proof 
shoved   that  none  of  the  members  of  the  firm  of  Craft*  MeCon&u^hy  & 

olcott  had  any  notice  of  the  contract  between  the  Triangle  company 
snd  Mi  lour  Daniels  or  that  the  company  had  made  any  of  the  improve- 
ments that  form  the  basis  of  the  mechanic's  lien  Blaise  until  1st* 
in  1926  or  s&rly  in  1927*  The  charge  made  by  the  company  for  labor 
and  materials  furnished  under  the  contract  was  about  $'8S0#  but  pay- 
ments made  by  the  Danielse®  on  account  of  the  some  reduced  the  amount 
due   to  $406.50. 

The  decree  found  that   the  bill  was  filer;  more   them  thirty 
days  b-  f ore   the  forfeiture  was  declared  and    th».t   the  lien  of  com- 
plainant had  fully  attached   to  the   interest  of   th>    D^nielses  in  the 
premises  prior   to   the   forfeiture  *aad   that  therefore   complainant's 
lien  on   the  interest  of  Daniels  could  not  be  and  was  not  vitiated  nor 
affected  by  the   forfeiture*   and   -ant  eamplainaut  hats  a.  valid  mechanic's 
lien  against   the  interact  or  euity  of  i»niel@   in  said  premises  on 
which  Daniels  had  paid   the  sum  ot  1923*13  at  the   time  of   the  forfeit- 
ure, to   secure   the  p&yment  of  4406*50  with  interest  at  five  per  cent 
from  the  29th  day  of  June,   1927,  and  costs  and   expenses  of  this  pro- 
ceeding  *  *  *  against   the   interest  or  equity  of  Daniels  in  said  premises 
at   the   time  of   sntd   forfeiture}   *  *   *  that   there   is  due  and  owing 
the  complainant   *   *  *  $440*56,  for  whioh  aesount   the  complainant  has 
a  prior  lien  against   the  premises  involved   «nd   that  the  interests  of 
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all  other  parties  to  this  cause  art  sub sequent  to  the  lien  of  the 
compla  ina  Pt  he  rely  I**  that  the  defendants  pay  or  enure  to  be  paid 
to  complainant  or  lte  solicitors  within  three  days  from  the  entry 
of  the  decree,  th  t  sum  ($440*56)  with  interest  from  the  date  of 
the  Master's  report,  and  also  the  coats  as  taxed  and  in  the  event 
payaent  was  not  so  made*  the  promisee  describee  In  the  bill  of 
complaint,  including  p.ll  build lngo  and  improvements  thereon  *  *  * 
or  such  part  as  should  he  sufficient  to  m  tlofy  the  amount  of  money 
adjudged  to  be  due  complainant,  with  Interest  *  *  *  ghoulc  be  PoldF* 
etc* 

The  principal  points  relies  upon  for  reversal  are  that 
the  lien  of  complainant  was  a  lien  only  on  the  equity  of  the 
Danlelses  arising  out  of  the  purchase  contract  and  thr t  the  for- 
feiture of  this  contract  extinguished  the  equity  of  the  Irnielees, 
and  th*t  the  decree  In  finding  tlv  t  complainant  had  a  prior  lien 
againot  the  premises  that  was  superior  to  the  interests  of  all  the 
other  parties  to  the  cause  w«a  clerrly  erroneous  under  the  facts 
end  the  law  of  the  case,  and  also  th' t  the  chancellor  erred  In  not 
dismissing  the  original  bill  anc  in  dismissing  the  cross  bill.  On 
the  trial  appellants  conceded  thnt  If  the  Ilea  claimant  would  offer 
to  comply  with  the  terms  of  the  contract  between  the  x^nielees  and 
nderson,  equity  would  then  protect  Its  lien,  and  it  appears  that 
they  stood  re*dy  and  willing ,  In  the  trial  court,  to  allow  complainant 
to  take  over  the  interest  of  the  Xanleloes  in  the  contract  notwith- 
standing the  forfeiture,  hut  th  t  complainant  refused  to  accept  the 
offer*  The  attitude  of  the  lien  claimant  In  the  lower  oourt  and 
in  this  oourt  is  that  it  was  net  oallger  to  carry  on  the  contract 
to  protect  its  lien  and  th-t  for  this  reason  it  refused  the  offer* 

Sect  lorn  1  of  the  Mechanics*  Liens  Act  provides*  "That 
any  person  who  shall  by  any  contract  *  *  *  with  the  o^ner  of  a  lot 
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|  *  ■  or  with  one  whom  such  owner  has  authorised  or  knowingly 
permitted    to    ..lllllllll  f«r  th.  iMMIIMM*  of ,  or  »  *  ♦  furnish 
material  *   *   *  »h*ll  hare  a  lien  upon  the  whole  of  »uch  lot  *  »  •<> 
This  lien  shall  extend   to  an  estate  in  foe.  for  life,  for  yearn, 
or  any  other  eetato  •  *  *  or  interest  which  ouch  owner  may  hare   In 
th*  lot  *   *  *  at  the  tl«o  of  making  such  contract  or  nay  elo- 
quently MM**)  therein.*   etc       Under   this  I  ection  "ork  Nil  be 
authorized  by  the  owner   if  not  contracted   for  by  him,  or  he  con- 
tracted for  by  one  who*  he  has  knowingly  permitted   to  make  ««ch 
contract.       the   evidence   *howo  that  appellants  did  not  make  the 
contract  and   did  not   knowingly  permit   the  making  of  it,  and   did  not 
authorize  the  contract   to  he  made  by  Bilour  Daniel*.  M*  **  »ot 
know  the     ork  MM  btlmg  done.     The   contention  of  appellor    that  the 
ianieloes.  rende.e,  wer*   >W^  withl«  tte  MMMlMJ  of  the  act 
i.t  of  co  roe,  a  meritorious  one.     A  numbar  of  decisions  of  the 
upreme     curt  support   this  contention.     I.  fact,   option  1  provlcee 
th  t   "this  lien  .hail  extend  to  an  estate  in  fee,  for  life,  for 
y«,r8,  or  MM  other  estate  •  *  *  or  interest  which  euoh  owner  may 
ta*.  in  the  lot  ••«  *  at  the  time  of  makin,  such  contract  or  may 

tmmtmmm  »         v^hile  the  Danielaes  were  owners 
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purchase  money  and   interest   thereon  be  fully  paid   to  him.  This*   too* 
can  only  be  done   in  accorr>>noe  with  bis  contract.      Re   la  not  bound 
to  part  with  th*t  title*  Mlal  the  trrms  of  his  sale*  until  he  be 
paid   the  whole  of  the  principal  *\nd    interest  to  accrue  up  to  1886 f 
*  *  *     lo  coubt,   the   lntereat  of  Peat  in  thia  land  may  be   yubjccted 
to   vale   in   thia  proceed  in*;,  but  nothing  elee."      In  the  Hlcxox  ease 
the  purchaser  was*   apparently*   still   in  possession  and   the  vendor 
had   not   forfeited    the  purchase   contract.      Appellee   contend©  the t  evai 
in  a  mechanic's  lien  proceeding  equity  sue t  ho  done  and  that  the 
Instant  case  preaenta  a  state  of  facte  vhich  o#.U»   for   the  exercise 
of  the  broadest  equitable  powers  of  the  court*  In  the   recent  case 

of  Holer  v.   Kaplan*  313  El&«  448.  451#   the  court  ssldi     "Mechanics* 
lions  are  purely  statutory.       Thi*   court  has  uniformly  held  that   the 
statute  relative  to  mechanics*    liens  is  in  derogation  of  the  common 
lev  and  th*t   It  must  be   strictly  construed*  •  *  *     The   lien  should  bo 
enforced  *hen   the  party  brings  him«elf  within  the  provisions  of  the 
statute*   but   it   should  not  be  extended   to  er.ees  not  provide*    for  by 
the   language  of   the   act  even  though  they  may  fall   within  its  reason** 
nd  agin  at  455-6 1     "The  remedy  by  mechanic* n  lien  is  in  addition  to 
the  ordinary  remedies  afforded  by   the    ecsason  lens   and  is  a  privilege 
enjoyed  by  one   class  of   the  community  above  other   classes*     a  party 
seeking  to  enforeo  such  a  lien  mit?,%  brin     himself   strictly  within 
the   terms  of   the  statute**       The  burden  w  s  therefore  upon  the  lien 
claimant    to  bring   itself    strictly  rithin   the  terms  of   the   statute. 
Hot  can  *e  Agree  with  its  mnjor  argument   th  t   this  case  presents 
feets  that  should   specially  appeal  to  the  equitable  powers  of  the 
court.     The   evidence  shows  that  b>  tore  the  Triangle  Plumbing  & 
Beating   Company  entered   into   the  contrast  with  i Hour  laniels  it 
learned    that  the  title   to  the  property  was   In  appellants  and  it 
secured   from  the  ianielsee  a  written  equity  statement   th-:t     pprised 
it  fully  of   the  exact   Interest  of   the   Danielsee*  anri    the  names  and 
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address  of  the  title  holders*   It*  representative  reed  the  contrast 
between  the  lanlelsee  and  Anderson  and  reported  to  the  president  of 
the  company  the  contents  of  the  same,  this  contract  provided  that 
the  i  anielses  should  not  encumber  the  premises  without  the  written 
consent  of  nderson  and  it  further  provided  for  forfeiture  if  the 
Danielses  failed  to  comply  with  the  contract  provisions,  and  yet  the 
Triangle  company  took  no  steps  to  notify  cross-complainants,  title 
holders*  thet  it  intended  to  furnish  material  and  labor  for  improve- 
ments to  be  made  upon  the  premises*   Knowing  the  entire  situation 
in  reference  to  the  title  and  the  limited  interest  of  the  l^aniclees 
in  the  property  $   it  ignored  the  title  holders  and  entered  into  a 
contract  .*ith  *  Hour  Daniels  and  for  some  time  after  the  improve- 
ments were  made  sought  payment  from  the  lanielsee  only.   If  it 

desired  a  lien  as  to  the  interest  of  the  title  holders*  and  wished 

fairly 
to  dval/Vtith  thero,  it  was  an  ea  y  matter  to  obtain  It  at  the  time  the 

contract  was  made,  or  prior  to  the  time  of  furnishing  the  work  and 
material*   It  had  notice  that  the  continuance  of  the  Interest  of  the 
»nlelses  in  the  premises  was  conditioned  upon  the  performance  of  the 
covenants  of  the  purchase  contract  and  if  it  wished  to  protect  its 
lien  as  to  their  interest  it  should  have  made  the  payments  due  under 
the  contract*  if  th<*  I>anielsee  failed  in  that  regard*  '-ven  at  the 
he  rlriK,  *h*n  cross -complainants  offered  to  allow  the  li*n  claimant 
to  step  into  the  shoes  of  the  iMnielees*  it  refused  the  offer*  As 
a  special  ground  for  equitable  relief  complainant  states  that  the 
lanlelsee  "vers  compelled  *  for  reasons  of  sanitations  *  *  *  to  comply 
with  the  requirements  of  the  Health  2-vpartmaat  of  the  City  of  Chic  go 
to  install  sewer*  water  and  toilet  faciltties*  where  none  had  ever 
been  before •*   It  apparently  wishes  the  court  to  understand  th<»t  all 
the  work  and  material  furnished  by  the  Triangle  company  MMI  ordered 
by  t;ilour  inniels  solely  bccaune  required  to  €io   so  by  the  health 
department*    The  vice-president  of  the  Triangle  company  testified 
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th*t  he  hfid   a   conversation  with  the  Danlelses  In  reference  to  the 
work  to  he  done   and   th-t    they  gave  him  a  notioe    th  t  they  had   re- 
ceived  from  the  Bo- re   of  Health  of   the  City  of     hie  go »  which  he 
had   boen  unable  to  find*      that  notified    the  IMulelses   "to  a©  away 
with  the  privies   they  had   in  the  bnck  yard*  have   the   sewer  out   in 
the   street*   IkM   they  were  to  connect   In   the   sewer  and   the  water.* 
The  witness  was  allowed   to  give  his  recollection   as  to   the  contents 
of  the   alleged  notioe*  over   the   strenuous  objection  of  appellants* 
Apparently*   the   testimony  m  allowed  upon   the  promine  of   the  witness 
that  he  would  obtain  a  correct  copy  of  the  notioe  from  the  records 
of  the  Boord  of  Health*        "his  proml?«  «M  not  kept*     Complainant 
also  contends    thr-t   there  w  s  an  ordinance  of   th     City  of   Chicago  that 
required   improvement?*  of   the  kind   Involved  in  the  claim  of  complainant, 
but  no   such  ordinance  appears   to  have  been   introduced   in  evidence* 
Appellants  wore  not  apprised   of  the  receipt  of  the  alleged  not loo 
and   they  arc  not  charged  with  constructive  notioe  of  the  receipt 
of  the  s«ae.       Furthermore,   the  work  done  by  complainant  was  not 
limited   to  the   work  required   by  the  alleged  notioe,  but  inadcitlon 
covered    the   installation  of  a  bathtub,  pedestal  lavatory  and  down 
spouts*         The  proof  with  respect  If  the  alleged  notioe  is  not  of  a 
satisfactory  kind.     Hetther  th?  City  nor  the  Jtanieloea  were  called 
to  give  testimony  in  reference  to  the  same*     But  assuming  that  th© 
i anielscs  did   receive  such  a  notioe,   th  t  fact  did  net  authorise 
them  to  bind  eroes-oomplainants  as  to  work  done     where  the  evidenoo 
clearly  shows   that  no  request  was  mace  upon   thorn  to  make  the  said 
installations  and    the  proof  shows  that   they  knew  not him    about   the 
notice.     The  vice-president  of  the  Triangle  company,  with  full 
knowledge  of  the   Interest  of  appellants  In   the  property,   saw  fit  to 
ignore  them  In  the  matter  of  the  notice  and  the  work  done* 

Complainant  admits  that  cross-complainants*  appellants* 
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had  the  right  to  forfeit  th*  .l-anielses*  purchase  contract*  hut 
It  insists,  aa  re  under stond  the  -rgument,  that  as  the  bill  to 
enforce  the  lien  had  been  filed  and  appellants  served  with  aun&onatn 
before  appellants  forfeited  the  contract,  euch  net  ion  on  the  part 
of  appellants  ease  too  late  to  extinguish  the  right  of  the  lien  y 
claimant  to  enforce  ita  lien  and  that  therefore  the  deeree  properly 
ordered  a  aale  to  enforce  the  lien.  Hlekox  v.  Greenwood  >  supra, 
and  Henderson  v.  Connelly,  123  111,  98,  are  cited  in  support  of  this 
contention*   In  the  flrat  of  theae  on**«»  ae  we  have  heretofore 
noted  |  there  *at  no  forfeiture  and  the  purchaser  w»a  at  ill  la 
possession,  in   the  aecoad  case  the  court  stated  that  it  was  entirely 
satisfied  with  the  law  laid  down  in  the  lilcfcox  e.«so,  but  that  the 
rule  therein  announced  had  no  application  to  the  facta  of  the  ease 
before  it*   In  the  Henderson  (MUM  it  «M  hold  that  whore  the  vendor 
of  repl  estate  lias  done  nothing  to  authorise  the  vendee  to  Isprove 
the  premises,  and  the  latter*  on  his  own  responsibility,  incurs  a 
liability  with  a  builder*  the  lien  of  the  Mechanic  will  be  confined 
to  the  Interest  of  the  purchaser  la  the  premises,  and  the  vendor 
ennnot  be  requird  to  part  with  his?  title  until  he  Is  fully  paid  the 
pureh  e  price,  but  «here  the  vendor*  by  his  contract  of  sale*  express- 
ly author  iasos  hie  vendee  to  erect  a  building  on  the  premises,  agree  lag 
to  advance  money  to  aid  la  such  improvement  as  the  work  progresses* 
and  before  any  termination  of  the  contract ,  and  notice  thereof*  a 
■echaaio  furnishes  materials  and  performs  labor  In  the  erection  of 
such  build  last*  the  latter  will  not  be  require*  to  look  alone  to  the 
title  hold  by  the  vendee •  but  ©ay  enforce  his  lien  against  the  legal 
as  well  as  the  equitable  title.   Uader  the  facts  of  the  ia*ts*.nt  case 
the  lien  of  complainant  could  never  have  re  chad  any  iat crest  in  the 
premise*  save  that  of  the  Eaaieleoo*  and  when  the  contract  was  for- 
feited the  latter  lost  all  their  interest  and  there  then  remained  no 

interest  in  the  premises  which  could  be  subjected  to  the  Ilea  of 
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complaimtnt.      (&*e  Montaer  t.  ?etersa   33  Pao#    (Wash*)   1C78|  Hunt 
Hardware   Co.  v.  d«Tiotf*   195  W.      .    (la.)    264,   268  >     Fiat   r.     yke. 
175  Ark.  «72.  ee   also  Scales  v.  Qriffia.  2  i'OUglassHep.    (Mioh.) 

94 »)       Bad   there  been  no   forfeiture  of  the  contract  the   decree  night 
properly  hare  ordered   a  sole  of  the   interest  of   the  lanislses*     The 
decree  found   that   the  lien  of   complainant  wee  superior  to  the 
Interests  of  all  other  parties  to  th*   ^uit  and   a  sale  of  the  fee 
w*s  ordered.         lueh  a  decree  would  have  been  un*rvr ranted   eren  if 
there  had  been  no   forfeiture.        The  Jbanielses  have  loot  all 
interest  in   the  premises  ana    there   is  nothing  left  to  which  the 
lien  of  complainant  could  attach* 

The  decree  of   th«?  Circuit  Court  of  Cook  County  is 
reversed   and   the   cause   is  remanded   with  directions  to  enter  a 
decree  dismissing  the  bill  and  m*r-».nting  cross-complainants  the 
relief  prayed   for   in  the  cross-bill. 

BKVfaSftii  AHD  RSMA»i;   J       III  M    IflfMIe 

Grid ley  and  Barnes %  J J . ,   concur* 
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Defendant    in    f.Vror. 


OJMfcOK  COUMSTY, 


2591X656 

MR.    mUBMM    itfMW   SCAbXA*  DSLlVamD  UK  BfH2tt  .T. 

Acne  industrial   Cospany,    a  corporation,    olalntiff, 
sued  Charles  B.   Alyea,    defendant,  in  assumpsit.      Tho  daolar&tion 
contained   the  cos*  on   counts   and   a   *>>«eiaX    count  on   an   account 
stated.      The  latter   count  alleged   that  on   January  1,   1923,    de- 
fendant owed  plaintiff  32,226.08  and  promised   to  pay  it,      De- 
fendant  filed  a  alea  of   set-off   in  which  he   claimed  (isJs.gr  alj.a) 
$3,950  for  license  fe*a  due  froa.  plaintiff  under  a  certain  written 
contract.      To   the   set-off  olalntiff   filed  a  replication  alleging 
that   the   contract  was  trade   February  16,    1923,   but   that  on   January 
1,  1924,    it  was  cancelled   and   rescinded  fey  a  new  agreement  fey 
which  defendant  agreed    to  pay  olaintiff   *2, 226.03.        There  was   a 
trial  before  the  court,    without  a  Jury,    t^.d  a  Judgment  in   favor  of 
defendant   on   the  set-off   ir.   the   *u&  of  g2,25o.      Plaintiff  has 
sued  out  thi*  writ  of  error. 

On  a  former  trial,   without  a  Jury,   there  was  a  Jud*;- 
Kent   in   fawcr  cf  defendant,   on  his  set-off,   in  the  sub  of   £1,623.92. 
On  an  appeal  by  plaintiff  the  Judjjment  was   reversed  by  this  court 
on  the  ground   that  the  ease  was  not  tried  in  an  orderly  way,   and 
the  record  was   in   such   eonfuelon    that   it  w  .a   concluded    i  .at    there 
should  be  a  new  trial. 

Plaintiff    contends   that    the   court   erred   in  per   itting 
improper  cross-examination  of  the  witness  Steelhasaier;    that   this 
witness   testified   on   direct  only  to   a  book   account   ar»J   that   de- 
fendant was  permitted   to   ask  questions   *waici   related   to  matters 
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not  brought  out  on   th«  direct   examination,    and  which  pertained 
mostly  to   the   establishment  of  the  contract  on  which   the  defendant 
baeed  ite  claim  of   net-off,"    %nd   that   the    court  erred  in  permitting 
defendant,    during  the  cross-examination  of   this  witness,   and  before 
plaintiff  rested   ite   case,    to    introduce   the   eald   contract   in   «wi- 
dence.      At  the  v*ry  outeet  if   the   trial   the   following  occurred:    "The 
Court:     Let   the  reeord  alec   show,   for   the  purpose  of  hurrying  the 
eaee  along  and  not  taking  up   time  to  rule  on   each  objection  made  in 
the  record,    that   counsel   for    either  side  may  etate   their  objections, 
and  the  general  ruling  of  the  Court  will  be  that  the  witness  may 
proceed   to   answer   the   questions   subject   to   counsel's  objection   and 
the  Court  will   consider   the  objection  at    the  time  of  considering 
the  ease.      That  hurries   it  along.**     &o  objection  was  made  to   the 
proposed  procedure  an I   it  would  appear  that   the  court   followed  it 
during  the   entire  trial.     At  the  conclusion  of  the  evidence  plain- 
tiff did  not  renew  any  of  its  objections,   nor  did  it  ask  the  court 
to  reeoneider  any  of  its  rulings,  nor  was  any  motion  made  to  strike 
out  any  part  of  the  crone- examination  of  Steelhasaaer.      During  the 
examination  of  Steelha&w.er,  president  of  plaintiff  corporation, 
plaintiff  introduced  in  evidence   the  plea  of  set-off,   arid   this  plea 
included  the   contract  in   question.      Plaintiff,    during  the   examina- 
tion of  Steelhammer,    first  agreed   that   the   contract   should  be  ad- 
mitted by  agreement,    and  it  was  so   ordered.      Thereafter  it  asked 
for  leavs  to   withdraw  its   said  agreement  and   that   the   contract  be 
stricken,   which  wae  denied.     But   assuming  that   the   court   erred   in 
admitting  the   contract   in   evidence   during  the  hearing  of  plaintiff's 
ease,  we  fail   to   see  how  plaintiff  was  injured   thereby,    as  defendant 
would  have  a  right   to   Introduce  it   In  support  of  his   set-off,   and 
during  the   examination  of  Alyea,   who  gave  evidence  in   support  of 
his   set-off,    defendant,    as  well   as  plaintiff,   referred   to   the  con- 
tract.     As  to   the  contention   that  it  was   err  r   to  allow  defendant, 
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on  cross-examination ,   to   elicit   fro...  ateelhauuaer  evidence    to   estab- 
lish the  claim  of  set-off,  we  mi^ht   say  that  as  part  of  the  exa  i- 
nation  of  this  witness  plaintiff  introduced  in  evidence  its  lodger 
account  with  defendant,    and  fro*;*  Uie  nature  of   that   account  and 
also   from  certain  testimony  given  by  3teelhatuaer  on  direct,  we   sure 
not  prepared    to  hold   that   the  ore  ss- examination  was  clearly  im- 
proper.     The  trial   was  before   the  court,    and  while  it  was  not   con- 
ducted in  a  strictly  formal  way,  nevertheless,    the  cross- examination 
in  question  had   to   do  with   the  merits  oi    the  case  and  dsi  endant 
would  have  had  the  right   to  elicit  from  Steelhammer   the  testimony 
in  question  if  he  had   stated  that  he  made  him  his  witness  for   that 
purpose. 

Plaintiff  next   contend*   tftat  defendant's  proof  4*1*  not 
establish   that  he  had   complied  with  all  of  the   conditions  of  the 
contract  upon  whioh  he  sought  to  recover  upon  his   set-off.      In   sup- 
port of  its   contention   plaintiff  claims    that  defendant   failed  to 
offer  any  evidence  to   prove  that  he  h»d  performed    >is  obligations 
under  paragraph  -ne  of  the  contract  between  plaintiff  and  defend- 
ant,  upon  which   the  latter  relies.      Said  paragraph  reads  &s  follows: 

"Mil        The  party  of  the  first  part  hereby   agrees  to    1o  all 
things  necessary,   at  his  own   expense,   la   and  about  obtaining  let- 
ters patent   froa.  the  troverament  of   the  United  States  of  America, 
for   said  Air  Displacement  later  Pumps,    a*.d   in  the  event  that  a 
patent   on   said  Air  Displacement   later  Pumps  i*  rejected  by   the 
United  States  Ciov»rnu..«nt,    it   is  hereby  mutually  agreed  by   and 
between   the  parties  hereto,    that  the  life  of   this  contract   shall 
bo  for  two   (2)   years   fro     the   date  of  its  execution;    otherwise 
tfxw  the  date  of  its  execution  for    the  full   life  of  the  letters 
patent   so  granted  by  the  United  States  Government  on  improve- 
ments on    said  Air  Displacement   Water  Pumps  as   covered   thereby." 

This  contention  is  plainly  tan   alter  thought.     Plaintiff  did  not 

raise   this  question   in  the   trial   court.      The   replication  alleged 

that   the  contract  was,   on   January  1,   19  24,    cancelled  and  rescinded 

by  a  new  agreement.     Plaintiff  admitted  in  its   testimony  that   it 

manufactured  pumps  under   the  contract  until   the  year  1923,    that  it 

did  not  manufacture   any  pumps   in   19 28  nor  1929   but    that  i4ji  "assembled 
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punps  during   that   tine  and  took   care  of  repairs  to   those  putaps   that 
war*  outstanding."     It   appears   that  plaintiff  made   several   efforts 
to  hare  the  contract   rescinded  or  nod if led  in  the   spring  of  IV 24, 
out   defendant    insisted    that    the  contract  was   satisfactory   to  hin 
and   that  he  would  not  sign  a  new  one.      In  plaintiff's  letter  to 
defendant,   dieted  *&rch  1,    1924,    in  wi;ich   tt  sought   a  modification 
of  the  contraot,   it  made  no   complaint   that  defendant  hud  failed  to 
perform  under  paragraph  One.      Defendant   testified   that  in  February 
or  March,   1935,  he  offered   to  settle   for   the  royalties  that  vers 
then  owing  him  under  the  contract  but  3te*lha»aer   said   "they  w»re 
hard  up,   so  he  couldn't   settle   then"  wi  t«»  defendant.      The  contract 
provided   that  plaintiff  desired   "the   exclusive   right  to  manufacture 
and   sell    said  Air  Displacement  ^ater  PuKsps  prior  /to   the  issuance  of 
■n^d  letters  parent*   ns  well   as  the  exclusive  right   to  laanufvcturs 
and   sell   said  ptts»ps  for  the  entire  life  of  said   patent.      Plaintiff 
treated   the  contract  ae   in  full   force  and   effect  and  manufactured 
and   sold   pumps  under  it,   a    I  it  will  not  now  be  heard,  under  the 
record  in   this  case,    to   raise   the  instant   contention.     We  nay  add 
that  plaintiff  offered  no   evidence  tending   to    show  that  defendant 
failed  to  perform  under   the   said  paragraph  of  the  contract  or   that 
it   ever  made   any  conpl&int   to  defendant   in  reference  to   the   mm9, 

Plaintiff  next  contends  that   "the  Court   tiki  not  grant 
an  opportunity  to  counsel   to  mrgu*   the  case  orally  as  agreed   to  by 
the  Court,   and   the  parties  were  not  ^iven   an  opportunity  to   submit 
propositions  of  law.-     This   contention  is  without   the  slightest 
warrant.      She  bill  of  exceptions   fails  to    show   that  plaintiff  ever 
submitted  or  asked  to   submit  propositions  of  law  or  that   the  court 
denied  it  the  right   to  oral   argument.     At  the  conclusion  of  the 
hearing  title   court  made   the  following   statement:      "1'he  Court:      Vou 
isay  file  your  brief  and  your  deductions   from   this   testimony  #ith  no 
in   tea   days,    ten  days   for  his  brief,    ten  days    thereafter  for  yours. 
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and  then  he  may  have    live   days  thereaj  tar  lor  reply,   and  then  after 
I   go  over  it  we  will   hear  you   argue  It  orally  if  you  wish.*     Defend- 
ant,  in  his  brief,    states   that  both   sides   filftd  briefs  with   the 
trial   court  and  plaintiff,   in  Its  reply  brief,   does  not  question 
thie  statement  but   seeks  to  go  outside   the  record  in   support  of  its 
oontention   that  the  oourt  denied   it   an  opportunity  to  ar^ue   the  case 
•rally  and   also  denied   it  an  opportunity   to   subr.lt  propositions  of 
law. 

On   plaintiff's  account    stated    it   claimed   £2, 226.08. 
Defendant   frankly  admitted   that  there  was   due  on  this  account   aVoit 
11,600.      Under  the  f net s  of  the  case  we   are  unable  to    say  that   the 
trial   court  was  wrong  is   sustaining  defendant  as  to   the  amount   due. 
Under  the  terms  of  the  contract  plaintiff  was  ,  iven   the  exclusive 
right   to  manufacture  and   sell    the  water  pumps  within  the  United 
States,   the  Dominion  of  Canada  and  South  America,     Paragraphs  four 
and  Fiv»  of  Hm  contract  read  as  follows: 

m :      Xhe  party  of  the   second  part  hereby  agrees  at  its 
own  expense,   to  a.anuf icture   m%^   sell  not  less  than   two  hundred 
of  said  pumps  during  the  ysar  1923;   three  hundred  fifty  of  sal! 
pumps  during  the  year  19  24;    five  hundred  of  said  puaps  during 
the  year  1925;    seven  hundred  fifty  of  said  punps   during  the 
year  1926;    and  on*  thousand  of  said  pumps   during   the  year  19  27; 
and   a  minimum  of  one   thousand  of  said  puv.ps   each  and   every  year 
thereafter  for   the  life  of  this  contract. 

'FIVE:        It  Is  hereby  mutually  agreed  by  and  between  the 
parties  hereto,   that  the  said  pumps  are  to  be  manufactured  and 
sold  by  the  second  party  at  minimum  prices, as  follows: 

Your  inch  pwaps  when   included  in   system  $  7C 
/ive   inch  i^umps   when   included   in   system  105.00 

Six  inch  pumps  when   included   in    system  140.00 

Eight  inch  pumps  when  included  In  system  210.00 

Said  prices  to  be  changed  only  upon  tne  written  consent  and  au- 
thority of  the  party  of  the   first  part. * 

Defendant  claimed   that  he  was  never  able  to  ascertain   the  exact 

number  of  pumps  manufactured  by  plaintiff   und-.  r  the  contract  and 

the  latter  saw  fit   to  offer  no   evidence  upon  thie  subject.      Under 

the  contract  plaintiff  agreed  to   pay  defendant   "for   all  of  said 
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water  pumpa  manufactured   and   sold  by   tho  part;y  of  the   eeeond  part 
thereafter  during  th«  life  if    this  contract,   to  pay  t      Mat  party 
of  the  firet  part  ton  per  cent  (!©'£)    of  the  soiling  priee  aa  herein* 
after  aet   forth,  a«  a  lloanee  f*«   for  the  manufacture  and   sale  on 
each  and   erery  ono  of  oaid  water  pumpa   containing  feature a  patented 
or  to  bo  patented  at   tho   time   and   ti»*e  M  hereinabove  »»t  forth 
in   Section   3."     Plaintiff  further   agreed  to  aianufacture  and  soil, 
at  its  o»n   wxpense,   a  minimum  of  200  pumpa   in  1935  and  38C   pa;,p«   in 
1934,   and  as    tho  minimum   soiling  prlot  ©f  the  pusp  was  -170,    and  at 
plaintiff  paid  defendant  nothing  on  account  of  the  amount   due,   it 
io  clear  that  there  waa  due  from  plaintiff   to  defendant   at  leaat 
$3,860  for  licenee  fees   for   the  manufacture  and   sale  of  water  pur.pa 
during    the  year  a  1923  and  1924.      She  trial   court  deducted   from  tho 
amount  due  defendant,    iS.SRQ,    the  amount  found  to  be  due  plaintiff 
on  ita  clalw,   §1,600,   and   entered  Judgment   for  defendant  for   the 
difference,    13,360, 

Two  trial    court  a  havtf  heard   this    aaae  and    --ach  ha  a 
made  a  finding  in  favor  of  defendant   on   the   set-off.      The  inatant 
judgment   ia  a  Juat  one  and  it  ahoul  l  be  md  it  is  affirmed, 

Qridley  and  Barnee,   JT, ,    concur. 
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WALTSRrt.   0TARC2**SJU, 

>iaintiff  in  Error, 
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tOlKRTS  A  OAJCB,  a  corporation. 

Defendant    In  Krror»  J  *  /» 

^^1/   JUHe   UdO 
»l.  JWlllll  JU  Tier:   MMWi  flBS&VMUUI  THK  OFUnoS  0?  THE  COURT* 

Walter  H.   ^tarexevaki,  plaintiff,  sued  Roberta  &  Gake,  a 
corporation,  defend&nt,   in  case.       There  was  a  trial  before  the 
court,  with  a  Jury,  and   a  verdict  returned   finding  defendant  not 
guilty*     Judgment   was   entered   on  the  verdict  and  plaintiff  has 
•ued  out   this   writ  of  error* 

Plaintiff* e   theory  of  fact  naa  th  t  defendant  was  engaged 
In  concuctlng  and  operating  a  ment  packing  business  and  tts«x*   and 
controlled  a  certain  building  in  connection  therewith*   thet  plain- 
tiff was  an  erapleyce  of  hie  brother,  who  was  engaged  in  the  who lo- 
cale meat  business!       that  on  the  day  in  question  plaintiff  waa 
directed  by  hie  employer  to  go  to  defendant* a  packing  house  and 
get  from  defendant  various  pork  products,   and    that  while  he  was 
upon  the  premises  of  defendant,   engaged   in  filling  hie  order,  and 
while  he   wse   in  the  exercise   of  due  care  for  his  own  e^fety,   as 
the  proilmnte   result  of    the  negligence  of   defendant   in   the  care, 
aanngement  MM  open  t ion  of   its  premise a  and    «  certain  elevator 
and  elerator   shaft,  he  was   injured  by  falling   through  an  open  and 
unguarded   elevator  «h«ft.     Plaintiff  also  offerer   proof  to   the 
effect  th*t  defendant  *as  guilty  of      a    violation  of   the  followl 
ordinance  of    the  City  of  Chic  .got 
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"All  hoistways.  hatchways*   elevator  wells  and   wheel 
holes   In  any  building*  whether  occupied   or  vacant,    shall  be 
securely  f enoed »  enclosed    or  otherwise   safely  protected*  and 
it  shell  be   Usl  duty  of   the   owner*  occupant   or  agent  of   any 
such  building  to  keep  all   such  means  of  protection  closed   at 
all   tines*   except   tfhvn  it   is  necessary  to  have   the    a-  me   open 
in  order    that    the    said   hatchways*  elevators  or  hoisting 
apparatus   raay  be  used.* 

the   theory  of  fact  of  defendant  was   that  plaintiff  *  at   the  tint  he 
was   injured*   waa  on  a  part  of  defendant's  preaises   in  which  he  had 
no  right   to  be*   and    th/;t   the  acre  fact   that  plaintiff  w;<e   there  under 
the  direction  of  a  certain  agent  or   servant   of  defendant  %ould   avail 
plaintiff  nothing*  as  such  agent*   in  giving   such  direction*   exceeded 
his  Authority  and  defendant  w,--.&  not  boun^    thereby}   that  no  servant 
of  defendant  had   the  authority  to  permit  plaintiff   to  go  to  the  place 
ehere   the    hoc  id  eat  occurred*     Defendant   further   claimed    th^t  plain- 
tiff was  guilty  of  contributory  negligence* 

Plaintiff  strenuously  contends  that  the  verdict  was  against 
the  manifest  weight  of  the  evidence*  In  tne  vie*  that  we  have  taken 
of  this*  appeal*  it  is  only  necessary  for  as  to  say*  in  answer  to  this 
contention*  that  the  case  is*  at  least*  close  upon  the  as.tr rial  facts 
and  a  Jury  would  have  been  authorised  In  finding  a  verdict  for  plain- 
tiff. Under  such  &  state  of  the  evidence*  it  ^bb  necessary  that 
the  Jury  be  accurately  instructed  ne  to  the  law  applicable  to  the  facts 
of   the  case* 

Plaintiff  contends  that  the  court  erred   In  giving  to  the 
jury  defendant's   instruction  number  ten*  which  reads  ae  follows* 

*10*       The   Jury  are   instructed    that   in  order  for  the 
plaintiff  to  recover   In  this  case*  he  must  prove  net  only 
negligence   on   the  part  of   the   defendant*  but   that  at   the   time 
of   the  accident  he  was  exercising  due  oare  and   caution  for  his 
ova   c-fety,   in  other  words*  that  he   MM  not     uilty  of  any 
negligence  that  contributed  to  the  injury*" 

This  Instruction  *hb  clearly  erroneous*       Contributory  negligence 

that  will  bar  a  recovery  must  be  a  proximate  cause  of  the   injury* 

This  principle  of  law    is   clearly  established*   and    it   is  unnecessary 

to  cits  authorities   in   support  of  it* 
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Plaintiff   contendss   that  the  court  erred   in  giving  to  the 

jury*   at   the  request  of    MNMMtftti   the  following  Instructions* 

"1.  The  Jury  arc  Instructed    that   the  owner  of  premises 
owes  no     uty  to   exercise  ordinary  or   reasonable  care  to  keep 
hie  premises  In  a  reasonably  s«>fe  condition   to  pe  ssons  who  any 
be  upon  such  premises  without   invitation*   either  Mfnta  or 
implied  • 

*2»        fhe  jury  are   instructed    that  the  law  imposes  no 
burden  on  owners  or   occupiers  of  property  to  place  a  watchman 
or  a  guard  over  the  elevator  shafts  or  hatchways  which  are  open 
by  reason  of  being  used  *  and  which  are   located   in  portions  of 
their  premises  not  in teniae    for  public  use*  and   to  which  the 
public  nre  not  expressly  or   impliedly  invited* 

"4.       The  jury  are   instructed    th  t  it   is  the  duty  of  an 
owner  of  property  to  exercise  reportable  eare  for  the   safety  of 
a  person  «ho  ha»  been  invited*  either  expressly  or  impliedly,  on 
the  premises  only  while  he  is  on   fcJtel  portion  of  the  premises 
required   for   the  purpose  of  his  visit** 

Plaintiff   contends   that  these   instructions  contain   only  abstract 
propositions  of  law  and   th  t  they  tended   to  mislead  the  jury*   to  the 
prejudice  of  plaintiff*       It   is  a  general  rule  that  "instructions 
should  be  framed  with  reference  to  the   circumstances  of  the   case  on 
trial*  and   not  bt  expressed   in  abstract  and  general  terms*  when  such 
terms  may  mislead   last end  of  enlightening  a  jury**     (Chicago  &  Alton 
R.  R«  Co*  v*  Utley*  38  111*  411*)       The  giving  of  Instructions  of 
this  character  Is  not  to  be  coiamended,  and  trial  courts  are  justified* 
under  our  practice*  in  refusing  the  same*  and  while  it  is  true  that  it 
has  been  held    that  the  giving  of  such  Instructions  doe*    not  constitute 
reversible   error  if  they  are  not   calculated   to  mislead  the  Jury*  never- 
theless, it   is  a  settled  rule  that  the  giving  of  instructions  whloh 
merely   state  abstract  propositions  of  law  and  rhlch  might  have  a 
tendency  to  mislead   the  jury,   Is  error*     In  the  late  case  of  The 
Peoolo  v.  Pp. r let*   321  111.  143,  151,   the  court  gave  to  the  Jury,  at  the 
instance  of  The  People*  an  Instruction  on  circumstantial  evidence* 
and   in  holding  that  this   action  of   the   trial  court  was  error*  the 
court  said i     *The  above  Instruction  contains  simply  abstract  proposi- 
tions of  law  and  the  instruction  should  not  have  been  given  for  that 
reason.     These  abstract   provisions  of  |m  are  stated   in  a  manner 
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very  prejudicial  to  the  defendant *  and   could  not  hare  any  other 

effect  except   to  mislead   the  Jury**     A§  we  have  heretofore   said* 

one 
the    c;»*e   is*   at  lenst,   a  tlintjjipf  the  f*icts»  anc   after  a  c&rcful 

conoid   ration   of    the   iretmt   contention,   we  hare  r  fc  ache  a   tho   conclu- 
sion th»t  these  three   instructions  were  rery  apt  to  mislead   the 
Jury*   to  the  prejudice   of  plaintiff.       The  Jury  nay  well  have 
thought   th*t   the   court*   in   riving,   thca,   *ai»  expressing  opinions  on 
vital  and   disputed  questions  of  f«ct  in   the  e<ase.      as  to  Instruction 
number   two*  plaintiff  further  contends,  and  *ith  warrant  under  the 
record ,  thn t   there  is  no   evidence   that   the  doors  of  \.he   shaft  were 
open  "by  reason  of  being  uaed**      It    is,   of  course*  unneoess&ry  to 
eite  Authorities   to  the  effect  that   instructions  rau&t  be  based 
upon  evidence   In   the  ease. 

Plaintiff  also  contends  tkt  the  court  erred  in  giving 
several  other  instructions*  at  the  instance  of  defendant*  but  we 
do  not  desm  it  necessary  to  pass  upon   this  contention. 

Defendant  contends  that   the  evidence  of  plaintiff  shows 
that  at   the   tine   of   the   accident  ant;   Juut  prior   thereto  defendant 
was  guilty  of  contributory  negligence*  as  a  matter  of  law*  ant.   that 
therefore   the  Judgment  suet  be  sustained   even  though  error  was 
committed   during  the  trial  of   the   cause*       fter  a  careful  consideration 
of  the  instant   contention  we  have  reached   the  conclusion   that   it  is 
without  merit* 

Tor  the  r  e& sons   stated,   the   Judgment  of   the  Circuit  Court  of 
Cook  County  is  reversed   and    the  cause  is  remanded. 
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259  LA.  656* 


MK.    p-.i;.'.  IDUIO   JU    fill      iiCABXAl  J):LIYCni.    THE   OPIJrU-   0?  THS  UOU       . 


Aline  L.  ?riedberg  filed  her  bill  to  foreclose  a  trust 
deed  securing  a  principal  note  for  $5,800  and  certain  interest 
notes.  ?rnnk  Flower,  appellant,  and  a  nuaeber  of  others  were  made 
defendants.  The  chancellor  heard  the  cause  without  a  reference  to 
m  meter  in  chancery  and  entered  a  decree  in  favor  of  complainant* 
I •fend ant  "'rank  Slower  alone  appeals.  So  certificate  of  evidence 
was  filed    in   the   case. 

The  bill  wt--<b  taken  as  confessed   *<«  to  all  defendants  save 
appellant  and   Maggie  Uc/iraaon.        The  only  defence  set  up  in  the 
answer  of  appellant   is  "that  prior   to  the  filing  of   said  bill  he 
offered   to  pay  complainant' a  agent,  who   then  had  pos  eeaion  of   said 
notes  for  collection,   entire   principal  and    interest  cue   thereon, 
but   a'  id  agent   then  and    there   stated   th   t  he  would  not   accept    such 
amount  unless   there  was  adtied    the ret a  $S00  for  solicitors'    feesi 
tb   t  defendant    ?rank  Vlower  is   ready  to  pay  said  not  to  and    interest 
thereon  and  now   tenders  £5,826  for   thr.t  purpose."  s   to  this 

defense  the  decree  finds   "that  no  adecuate  or  valid    tender  w.*s  at 
any   time  made  by   the  defendant   :?ronk  l"lo*er   to   the   complainant  /line 
\,4   ?riedbers  of    the  amount  due  to   the  complainant  under  the  pro- 
visions of    th*  instruments  sued    on   in  this   cause  and    thnt   the 
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defendant  Fr«ink   Flower  never  at  amy   time  offered   to  pay  the 
complainant   .line  L.   Fricdberg  the     Mount   that  w*,e  due    to  the 
complainant  under   the   instruments   aued   on  Ml   the   time  of  *,ny  offer 
made  by  s*  id  defendant   /rank   Flower." 

Appellant  first  contends  that   "It   la  error  for  the  court 
to  hear  the  cause  and   enter  a  decree  without   referring  the   cause 
to  a  Master  In  Chancery  to  state  the   account."     This  contention  is 
without    the  slightest  merit.       The  decree  recites  that  when  the 
cau- e   came  on  to  he  heard   "tief  end  ants   ?rank  Flower  and  Maggie 
•JcKlamon  appeared   by   their   respective   solicitors. ■     No   certificate 
of   evidence  was  filed   an<<    there   is  nothing   In  the  record   to  ehov» 
any  motion  or  request  th.  i    -he  e%u^e  be  referred   to  a  master  or 
thAt  any  objection  Wml  mace   to  a  hearing  by  the  chancellor  without 
a  reference.       We  must  presume,   from  the    rr  cord ,   that  appellant 
acquiesced    in  the  he   ring  of   the  cuse   before    the   chancellor 
without  a  reference  nnd   t  .   t  he  participated    In  the  proceeding.  But 
appellant  contends  th.t  *-#here   the   accounting  covers  as  many   items 
and  aa  great  a  p  rlod   of   time  as   in   a  he   instant   ca«e,   it   ia  error  for 
the  court  to  hear   the   cnuse  and   enter   a  decree  without   referring  the 
cause   to  a  Master   in   Chancery  to  state    the   account,"   and  that  the 
decree,   therefore,  tcu  t   be   reversed,   even  If    it  appears  that  the  he  r- 
lng  by  the  chancellor  was  by  agreement  of   the  parties*      In  support 
of  his  contention  appellant  cites  Barnes  v#  Barnes,     29i.v     11.  593, 
wherein  the  court  said   (p.   59?)  i     *  here  the   items  in  an  account  are 
few  the  court  may  state   the   account,  but  where   the   account   consists 
of  many  items,  covering  a  g*t*t   length  of  time,  and    the  testimony  is 
conflicting,   the  court   cannot   proceed   to  an  ac  ountin;:  until   the 
account  has  been  stated  by  a  meter  ajmd  objections  to   t*v.    account 
settlen  by  aim.     the  duties  of   the  court*   the  public   interest  and   the 
rights  of   litigants  forbid    the  examination  by   the  court  of    intricate 
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snC   complex  account*.      (Brpckwa-n  v.     ul*:er*  1*     11.   277»       alley 
v.  Montana »  67  id.  376 |       aync  r.  Key comb,  1  I   id*  611 1  Bealo  y* 

Bealo*   116   id*   292.)        k  complicated   account    cannot  be   stated  by 
the   court  even  by  agreement   of   the  parties.        tMner,  vil.   Tougjlee*   62 
111.   2e6|     hosier  v.   Norton.  SS   id*   519;      S'renoh  y«   Glbbs*  105   id. 
823.)     This   case,    in  which  the   court  heard  a  y«<Bt  amount  of  evidence 
and   eonniderec   ft  reoord  of  ever  10, M9  page??*   illustrates  the   importance 
and  necessity  of  adherence   to  the  settled   rule   of   chancery  practice.11 
!•  deem  it  entirely  unnecc«e<»ry   to  determine    the   point   raisc-c    by 
appellee   th*  t  appellant  *   because  of  his   attitude   in   the   trial  court*  la 
in  no  position   to  rai*e  his  present  contention.       the  bill  alleged   that 
there  was  due  ami  unpaid  one  principal  note  for  $8*500   and  one   interest 
note*        Appellant,   in  his  answer,  die   not  dispute   the   indebtedness  and 
his  sole  defense  ws  tender  of  payment  prior  to  the  filing  of  the  bill* 
It  was  a  very  staple  matter  for   the  chancellor    to  calculate   the  amount 
due  upon  these    two  notes  nnd    the- e  were   only   t*o  other    items   to  be 
considered  by  him,  viz.,   the  nmount  paid   the  Chicago  Title  I  Trust 
Company  oy  complainant  for  an  examination  of   title,  |&4ft«S0j  and    the 
iteo.  of   complainant's   solicitors*    fees,  which  were  fixed  by   the  chancellor 
at  £260*      It  would  have  been  a  waste  of  time  and  money  to  have   referred 
the  en  use  to  a  master  and  4  sftatftSt  would  haye  paid  much  larger  costs 
if  such  a  procedure  had  been  followed.      In  reference  to  the  Instant 
contention  appellee   states  in  her  brief #     *To   say  that   theee   items 
presented   a  complicated  and   intricate  accounting  merely  indicates 
the  extremities   to  which  defendant  is  put    in  his  endenvor  to  find 
something  to  dioeuss  in  this  court*  not  with  the  hope,   as  we  believe, 
of   impressing  this  Court,  but  merely  with  the  desire  of  concealing 
the  real  purpose  of  this  appeal,    vhieh  vie  think  the  entire  argument 
shows  to  be   dimply  for  the  pur  poses  of  delay  and   to  further  harass  the 
complainant."       e  feel   impelled   to   say  MsBt   this  statement  of  appellee 
is  not  without  some  merit* 
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Appellant  next  contends  that  *lt  was  error  to  decree 
the  payment  of  «>;*50   solicitors*   fees    to  complainant  because  the 
evidence  on  which  such  n-llowanee  mis  raade   ie  not  preserved,  and 
it  doe*  not  appear   that   complainant  ha  a  paid   out  anything  for 
solicitors*    fees  nor   incurred  an  great  a  liability  ae  HMO   there- 
for."     In  support  of   thia  contention  appellant  argues  that   "in 
the   instant  case   complainant   ha*  not  preserved   the  evidence  on 
which  the  £350   nolle i tors'   fee  was  al lower,   to  her i  thereby  making 
it   impossible  to  determine  whether   the  evidence  taken  on   that  point 
shewo  such  amount   to  have  been  nectessrily  P»i£  for  the  services 
of  her  solicitors  or  not."     there  are   two  ways  of  preserving  the 
evidence*  one  i»  by  a  certificate  of    the  evidence  and   the  other 
ia  by  the   chancellor  in  the  decree  making  a  sufficient  find  lag  of 
fsscts   to  justify  the  relief  granted*      (Bytoakowlea  v»  SOStittttliftl 
2«0   111.   650,   554 1     Coleman.?  •  feuleaheyf  334   111.  64,  #5.)     The 
trust  deed  provided  for  reasonable  fee©  to  complainant* s  solicitor 
ia  case  of  a  foreclosure*       The  bill  alleged   that  complainant  was 
obliged  to  employ  solicitors  for  the  purpose  of  conducting  the  fore- 
closure suit,  ^m&   Hal  she  is  entitle    to  suea  sun  as  the  court  nay 
>i99rtt&  to  be   reasonable  for  services  of  her  solicitors*       The  decree 
found  th??.t  complainant  Mas  obliged   to  employ  solicitors   in  the  fore- 
closure proceedings  and  ths  t  under  the  terms  of  the  trust  ee«d   she 
is  entitled   to  such  sum  as  the  court  may  determine  aad   decree   to  be 
a  reasonable  sum  for  services  rendered   by  her  attorneys  and   solicitors 
in   the   suit,    ''and    the    eour-  doth  hereby  further  find   th  t   the   num  of 
$290  is  a  reasonable  sum  for  services  of  the  complainant* |  attorneys 
and  solicitors   in  this  cause."     These  findings  were  sufficient.     A 
fee  of  £250  for  ■  foreclosure  of  a  mortgage  upon  which  $$*M6*2&  was 
f'ouad   to  be  due  would   certainly  seem  to  be  a  reasonable  one* 

Appellant  next  contends   that  *it  was  error   to  decree   the 
payment  to  complainant  of  money  paid  out  on  account  of  ex'-min&tion 
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of  title  beceue*   It  does  not   appear   th  t   euch  expense  was  necessarily 
incurred*  nor   thrt   it  v#.e  the   usual  and  cuanose- ry  or  f».ir  and  ren»:i>n- 
able  oh  rg«  for  such  an  examination  of   title."      Jn  support  of  thin 
contention  appellant  argues  IfcsVt   "the  evidence  wns  not  preserved  and 
there   l«  no   finding-    in   the  decree  as  to  what  was   covered  by   t»uch 
examination  of   title  or  whether  an  expenae  of  th»t  aaount  m,« 
necessary,   or  whether   it  v/as  the  usual   and.   customary  or  fair  and 
reasonable   charge  for  such  an  ex^min-tlen  of  title."       There  is  no 
merit   in  this  contention* 

The  truFt  de  d  provided    that  "in  ease  of  euoh  default  ♦   »  ♦ 
the  legnl  hold#r  of  eeid  notas  ate  May  foreclose  I  *  *  and  out  of 
the  proceed ■  of  nny   such  sale  *    *  *  there  shall   first  be  paid  all 
the   eo«sts  of    auit  *  *   *  coat  of  a  complete  aba tract  of   title  to   said 
premises  and   for  an  examination  of   title  for  purpose  of  auoh  fore- 
closure."      The  anendrrent   to  the   bill   -  lleged   fcfcat  for   the  purpose  of 
the  forecioaure   complnin&nt  procured   an  examination  of  title  to  the 
promisee   to  be  mode  by  the  Chicago  Title  A  Trust  Company,  of  Chicago, 
Illinois,  at  a.  coat   of  $158,   *hieh  was  paid  by  complainant,  and    that 
under  the  terms  of   the  trust  deed   she  is  entitled   to  be  reimbursed 
for  such  outlay*       The  decree  finds  "that  for  the  purpose  of  this 
foreclosure  suit   the  complainant  procured  an  examination  of  title  to 
the   premises  deacriber    in  an  id   trust  deed  *  *   *  at  a  coat  to  the 
complainant  of  $1S8»  which  aald  sub  complainant  paid  to  said  Chicago 
Title  *tn&  Trust  Company  for  said  examination  of   title  on  November 
7,  1929,  and    that  under  the  terms  and  previeiona  of   sale   truat  deed 
said  payment  *  *  *  was  a  proper  expenditure   fc   *  *  for   the  purpose  of 
this   *   *  *  suit |     th>  t  a  rebate  or  return  of   the   bus  of  $15«tC  *as 
had  »  •  •  and   that  the  net  amount  of  ; 142,20   so  paid  by   said   com- 
plainant for  said   examination  cf  title  is  an  additional  indebtedness 
to  complainant    secured  by   sale   trust  deed**      It  eras  not  necessary  to 
recite   In  the  decree   the  evidence  bearing  upon   this  item*     -uff icient 
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ultimate  fact*  are  found  to  support  tho  allowance  of  too  item 
I*  question* 

Tat  appellee  strenuously  contends  th».t  the  points 
presented  by  appellant  are  frivolous  and  entirely  without  merit 
and  that  the  present  appeal  wae  prosecuted  merely  for  the  purpose 
of  delay,  and  she  asks  that  she  ho  allowed  statu  lory  damages* 
The  sole  defence  interposed  by  appellant  had  for  its  object  the 
prevent  ion  of  an  assessment  of  cost©  against  him*  The  chancellor 
found  against  him  on  this  Issue,  hut  appellant  has  not  questioned 
in  this  court  the  propriety  of  th  t  finding*  nevertheless*  he  Is 
still  determined  to  avoid*  if  possible*  the  payment  of  any  costs 
assessed  against  him*  The  costs  of  which  he  complains  are  common 
to  foreclosure  proceed  ings  and  the  amounts  allowed  appear  to  be 
so  reasonable  Itat  it  is  difficult  to  understand  why  any  complaint 
should  be  made  as  to  the  same*  However*  after  giving  the  instant 
question  full  consideration*  we  have  decided  to  give  appellant 
the  benefit  of  the  doubt  as  to  his  purpose  in  bringing  the  appeal 
and  to  deny  the  request  of  appellee  for  statutory  damages* 

The  decree  of  the  Circuit  Court  of  Cook  County  is 
affirmed* 

Gridley  tand  Barnes*  JJ*»  concur* 
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W.  PRKBIDDW  JUSTI  flUV  SEXXTORKB  TRK  OPIITIOK  OF  THE   COURT, 


Plaintiff*   appellant*   obtainec   a  judgment  by  confession 
agalnot  defendant*  appellee,  for  $338*  The  judgment  MM  opened 

and  leave  was  given  deffencnnt   to  appear  *md  Biakc  defense  to  the 
olnias,   the  judgment   to   at  and   as   security*        The  cause  was   tried 
before  the  court,   without  a  4ury*   aIKi   there  was  a  finding  against 
plaintiff    and  a  Judgment  entered  vacating  the  judgment  by  con* 
fees Ion*  and   "that  plaintiff  take  nothing  by  hip  suit  and   that 
defendant  recover  from  plaintiff  his  costs*"     defendant   has  not 
filed   a  brief  in  this  court* 

Plaintiff* s  claim  was   for  money  due  upon  a  written  con- 
tract*  shich  was  signed   by  aefendnnt  and  delivered   to  plaintiff* 
This  contract  provides  for  the   erection  of  a  garage  by  plaintiff 
in  the  rear  of  defendant's  home*  for   the   total  sum  of  4-288*  and 
specifies   th  t  defendant  will  pay  the   cost  of  the  garage*  $288, 
in  twenty-four  ccpnt  consecutive  monthly  installments  of  1X2  each* 
It  eontalns  a  judgment  clause  and  provide?  that  plaintiff   shall 
be  allowed  t>50  for  attorney's  fees  In  case  of  a  suit  on   the   contract* 
It  is  admitted   that  plaintiff   built  the  garage*  but   in  defendant's 
affidavit  of  merits  he  avers  that  plaintiff  failed  to  build   the 
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gprage  In  accordance  with  the  specif  io  tlona  contained  in  the 
contract i  that  the  plan  of  the  garage*  -which  was  contained  in  the 
contract*  provided  for  a  door  at  the  south  end  of  the  east  vail 
of  the  garage  and  a  window  in  IftM  north  end  of  th<*  cost  wall  of 
the  garage f  "that  the  plaintiff  without  the  consent  of  the  defendant 
changed  the  plan  of  construction  of  said  east  wall  by  substituting 
a  door  in  place  of  the  window  and  a  window  in  place  of  the  door,** 
and  that  the  garage  is  of  no  value  to  defendant*  the  evidence  shows 
that  the  garage  was  built  in  accordance  *ith  the  contract  save  that 
there  was  a  change  in  the  placement  of  a  window  and  door  on  one  of 
the  sides  of  the  garage.   Defendant  gave  his  copy  of  the  contract 
to  one  eber  and  the  latter,  at  the  instance  of  defendant*  was 
present  every  day  while  t,h<-  garage  was  being  cons  trusted  end  watehed 
the  progress  of  the  work.   Plaintiff's  csrpenter  who  built  the  garage 
testified  that  he  made  the  change  in  the  placement  of  the  door  and 
window  by  order  of  eber*   hile  the  letter  denies  that  he  gave  this 
order*  it  clearly  appears  that  he  noted  the  change  in  the  plans  and 
did  not  stop  the  carpenter  in  his  work*   defendant's  home  was  on  the 
front  of  the  lot  and  he  had  full  opportunity  to  observe  the  building 
of  the  garage*  He  testified  that  he  complained  to  a  representative 
of  plaintiff  that  the  small  door  and  the  window  *«ere  not  placed 
properly*  but  he*  apparently*  made  no  ef.'ort  to  stop  the  carpenter 
from  going  on  with  the  work-   The  garage  -as  completed  and  when 
plaintiff  c  tiled  on  defendant  to  sign  the  notes  provided  for  in  the 
contract  he  r  of  usee-  to  sign  them  unless  plaintiff  did  certain  work 
not  called  for  by  the  contract.   hen  defendant  refused  to  sign  the 
notes  and  the  statement  of  completion  of  the  job  plaintiff  offered  to 
change  the  position  of  the  door  and  window  In  question*  but  defendant 
refused  this  offer.  He  has  refuse  to  pay  anything  on  account  of  the 

contract*  After  a  oareful  consideration  of  the  evidence  bearing  upon 
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the  question*  *e  art  a-tlsfled  th*t  the  changes  were  made  by  order 
of  the  agent  of  defendant  *       The  testimony  of  the  carpenter  who 
built  the  garage  was  thtit  it  aade  no  difference  to  plaintiff  whether 
the  door  and  window  in  question  wore  pi  ced  in  accordaaee  with  the 
contract  or  in  accordance  1th  the  orners  of  eber,  and  that  the  only 
reneon  ho  made  the  change  mug  to  carry  out  the  eaid  orders*   Ho 
further  stated  that  eber  told  hi*  that  he  likee  the  way  the  garage 
in  the  next  yard  was  built  and  that  eher  ordered  him  to  Make  the 
change  so  that  the  garage  of  defendant  would  be  like  that  one*  \% 
the  conclusion  of  the  evidence  the  trial  court  stated  that  the  window 
and  door  wore  not  constructed  in  the  places  called  for  by  the  written 
oontract,  that  plaintiff  had  no  right  to  depart  fro*  the  specifications 
of  the  contract  and  that  until  plaintiff  finished  the  work  in  accord- 
ance with  the  c  ntract  he  would  have  no   right  to  a  confession  of  judg- 
ment* and  th«it  therefore  the  judgment  mjMt  be  sot  aside  ami  a  finding 
made  for  defendant*   The  oourt  farther  stated  that  he  would  not  go 
into  the  question  as  to  whether  or  no&  an  agent  of  defendant  ordered 
plaintiff  to  sake  the  change*  in  question  for  the  reason  that  you 
cannot  change  a  written  contract,*  and  that  he  was  not  "entering  a 
flnoing  on  the  merits." 

The  court,  in  holding  that  plaintiff  was  not  entitled  to 
recover  anything  until  he  had  completed  the  garage  in  accordance 
with  the  specifications  of  the  written  contract,  was  in  error* 
"here  a  party  has  in  good  faith  partially  performed  the  terns  and 
conditions  of  a  contract  on  his  part,  and  the  other  party  has  re- 
ceiver the  benefit  of  such  partial  performance,  anC   does  not  or  cannot 
restore  to  the  other  the  fruits  of  such  partial  performance  and  place 
him  in  statu  quo,  then  the  consideration  of  the  contract  must  bo  paid, 
less  any  damages  suffered  by  reason  of  the  failure  to  perform  the 
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contract."      (  .yiro  v*   Cable*  249  111*   <*pp.    R43,   343#   and  eases 
clttd   therein*)     "If   the  defendant  en  prove  that  the  plaintiff 
abandoned   the  work  without  juot   eaune  and   that  he  did  not  oarry 
out  the  tern*  of  the  contract*  and   that  the  defend  tint  has  sustuinod 
damages  hy  reason  thereof*  he  has  the  right  under  the  pleadings  to 
recoup  for   all  damngeo  he  has  sustained   thereof."      (Ibid*  349*} 
Defendant  failee   to  produce  any  evidence  to  show  what  damages*  if 
any,  he  sustained.       iven  If  it  could  be  held*  under  the  evidence, 
that  plaintiff  made   the  changes  of  hi®  own  volition*   tlmt  fact  would 
not  prevent  him  from  recovering  anything  in  the  present  case  and   the 
theory  of  law  of  the  trial  court  that   plaintiff  was   obliged   to  build 
the  garage  In  strict  accordance  with  the  written  contract*  even  though 
an  agent  of  defendant  ordered   him  to  make  certain  changes  in  the 
specifications,  is,  of  course,  an  erroneous  one*     the  finding  in  the 
Instant  case  should  have  been  for  plaint  if  ji '$  and   for  the  amount  stated 
in  the  judgment  by  confession* 

the  judgment  of  the  Municipal  Court  of  Chicago  of  February 
5,  1930,  finding  the   iatmee  against  plaint  if  i   and  vacating  the  judg- 
ment by   confession  ane   entering  Judgment  against  plaintiff   for  costs, 
is  vacated   and  judgment  will   be  entcree    here  in  favor  of  plaintiff 
and  against  defendant  for   the   sum  of  #333  and   costs* 

asvjsR&gu  *ira  raMM  of  Mkcta  *m>  PWMflB  mm, 

Orieley  and  Barnes*  JJ*»  concur* 
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We  find  as  ultimate  fnota  that  plaintiff,  A*   I*   Holland* 
tfolng  busine»B  as  MM  Xorth  Ametiean  uoni ruction  Company,   built 
the  garage   In  accordance  ^ith  the  specif 1 oat Ions  of  the  written  eon* 
tract  between  plaintiff   and   defendant,  Leslie      •     hUfielo,   save 
as  the   specifications  were   changed  toy  mutual  concern   of  the  parties, 
and  we  further  find  that   there   is  due  plaintiff   from  defendant  on 
the  contr  et  the  sum  of  |33S# 
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The   executor  of  the  estate  of  K&therine  E.  Swift,  deceased* 
appeals  from  &  judgment  alleging  a  elt*im  of  Bay  ©wift  in  the   cub  of 
18*280  a^in^t  the  estate.     The   tmmf  MM  JPtWi  by  the  court,  without 
e  jury. 

The  verified  ««§endc^    statement  of  claim  readc  as  fellows* 

"That  on  or  about  Ufaroh  6th»  IStif  in  Chicago  »  Cook 
County,   Illinois,  for  a  good  tR#  valuable  consideration, 
to-wit,    th*   »aiver  of   claimant's  rights  ©s  heir  of  Joseph 
0* if t,  deceased.  In  and  to  certain  real  estate  owned  by  the 
said  Joseph  Bvlftl  during  hie  lifetime  and   ahlch  had  allegedly 
be«m  conveyer'  by   the  staid  Joseph  3wift   to  the  sale  Kather ine 
K.  Swift,   s^ id  Catherine  1*  Swift  promisee    to  pay  to  the 
claimant  herein  the  sum  of  $3,350.00}   that  on  part  conformance 
with  said  promise  said  Katharine  E«  Swift,  decedent  as  afore- 
said, paid  to  snld  claimant  on  or  about  October,  1923,  the 
sum  of  $200,00  and  again  on  or  about  February  MM4  an  additional 
$200*00,  and  again  on  or  ?,bout     uguot  1924  a  further  additional 
sum  of  #200  ,CX;,  making  a  total  of     6     .00  paid   on  account  of 
S*  id  promise,  and   1  en  ring  due  and    owing  said   claimant  herein, 
as  |  oreoaic,  the  sum  of  $8250.00,   for  which  he   files  his  claim.'* 

ppellant  has  raised  and    strenuously  argued   fire  grounds 

why  the  instant  judgment  should  be  reversed.       In  the  view  that  we 

have  taken  of  this  appeal  it  sill  be  necessary  to  consider  only  one 

of   these,  wis.,  that  appellee   failed    to  make  out  a  prima  facie  case* 

fter  a  careful  consider - t ion  of   the  entire   record  we  are  satisfied 

that  this  contention  is  a  meritorious  one.       hils  it  is  true,  as 

appellee  contends,  that  proceedings  like  the  instant  one  are  not 
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governed  by  the  technical  rules  which  apply  to  suite  at  law  and 
that  written  pie  dings  are  not  required*  nevertheless,  section    60 
of  the  Administration  >>ct»  C&llaghan' l  111*  Hot*  St.»  eh*  3,  1929 
p.  i§i  provide?   that  a  cla iaant   shall  produce  his  claim  in     r it  ins* 
His  atateacnt  of  claim  is   the  basis  of  his  right  of  action*     In  the 
instant   ca*e  the   claimant  verified   the   statement   of  claim*     Counsel 
for  appellee  made  an  opening  statement   to   the   court  which  shows 
clearly  that   the  only  claim  of  appellee  against   the   estate  of  Ktherine 
3,  Swift  war   the  one   etstpc'    in  the   statement   of  claim.     A  careful 
examination   :f  the  evidence  discloses   ttar.t  the  claimant   offered  ao 
proof  that  on  or  about  March  6*  192 3,  he  was   an  hoir  of  Joseph  A* 
Swift,  or  that  Joseph  a.     wift  had   ^ny  real  estate  in  which  claimant 
had  »ny  riphts,  or  thrt  claimant  waived  any   interest  in  the  property 
eonveyec  "by  Joseph  A.  :>wift  to  Catherine  &•  twlft,  or  that  he  had  &ny 
interact   in  said  property.       But  even  if   the  evidence  had   shown  that 
ho  wa$  an  heir  anr;   that  ha  <*s*ived  his   rights  m  an  heir,   there   is 
absolutely  no  proof  that  he  waived  any  rights  of  the  r easonable  value 
of  $5, £50,   the  amount  allows.   Uim*     There   is  no  proof   that  Mrs*   Swift 
ever  agreed  to  pay  claimant  any  specified  amount  for  waiving  his  rights 
as  an  heir.       Renting,  whose  first  name  is  not  given  in  the  record , 
was  the  only  witness  who  testified   that  Mrs*   Bffift  mentioned    any  sum 
of  money  in  the  alleged  conversation*  between  her  and  the  claimant* 
This  witness ,  on  direct  examination,   testified    aa  follows*      *%•     Can 
you  tell  us  what  conversation,   if  any,  took  place  between  Urg* 
Catherine    wlft  and  lay  swift  at  that   time?     A*     veil,  in  a  general 
way  I   can.     %«     Can  you  tell  us  in   substance  wh;;t   it  was?     A*     Tee* 
she  asked  Fay  that  if  he  wouldn't   start  say  legal  proceedings  she 

ould   settle  with  him*     '■<,.      Legal  proceedings  about  what?     lid  she  say? 
A,     Breaking  a  will*     %«  Breaking  a  will?     A.     Yes*     |*       as  there  any 
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sua  of  money  Mentioned   at   that   time?     A.     Well,  yes,   there  was. 
Around  fifty-eight  hundrwd  or  six  thousand  dollars.     The  Court i 
Tou   remember  distinctly    th   t   convert   tion,   do  you?     A*  Yes,   that 
sum  was  mentioned."      It   Is  clear  that  Lbis  testimony  does  not   tend 
to  support  the   instant   claim.     As  the  claim  «af  contested   the 
verified   statement   of   claim  is  not   evidence  against   the*     state. 
(See  Sroythe  v.     Tans.  a*f  111.  376,  386 1     Klagaa  |     o>  v.  fcBaU  l04 
111.    App.   661,   662 |     i»t.   of   3ell.   210   111.    ^pp»  352,   355.)     .ppellee 
makes  the  surprising  argument   that   the  executor  knew  that  Hay  Swift 
was  a  brother  and  heir  of  Joseph  A.    ,wift  and   th  t  if  he  had   in  some 
way  called   at tension  to   the.   absence  of  the  aece«arry  proof  it    sould 
have  been  easy  to  supply  it.     The  estate  objected   to   the   claim  and 
therefore    it  devolved   upon  claimant  to  saakc   out  a  prisma  f acie   ease. 
Appellee  further  contends  that  the  instant  point  raised  by  appellee 
amounts  only   to   this,   that   where   is  a  Tarianee  between   the  statement 
of  dim  and    the  proof  and    shat   as  appellant  did  not   rai~*   th?  question 
of  V'vxinnce  in  the  lower  court  he  ennnot   r->l<*e  it  here.     Appellant* s 
contention  cocr  not  rains  a  question  of  variance.     His  contention  is 
that  the  claimant  haa  failed   to  make  out  a  prima  facie     case,     ppellee 
further  contend?  that  the  filing  of  the  verified   statement  of  claim 
made  out  a  prima  facie  enre*     There   is  no  merit   in  this  contention. 
Under  the  statute,  if  no  objection  te  Mat  claim  ha"   been  made  by  tha 
executor  the  court  aiprht  have   allowed   it  I  I thou t  further  evidence* 
but  where   the  claim  is  disputed  the   statement  of  claim  It  not  evidence 
against   the  estate.        ( f  ?ay  the ,  y  .  „  t;y,ans »   supra ,  38«.)       The  reason  for 
this  rule  is  obvious.         s  feel   impelled   to  add   that  the  evidence 
offered  by  appellee   In  support  of  hi*   el-rim  Is  of  a  very  uns?   tisfnetory 
kind.     Appellee  insists  thnt  the  fact  th^t  the  estate  failed   to  offer 
any  evidence  In  rebuttal  should   play  an  important  part  in   the  d.- ter- 
mination of  this  appeal.       there  would  be  foree   in   this  argument  if 
appellee  had  made  out  a  prima  facie  case.       However,   it  is  not  difficult 
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to  nee  whv   the   estate   was  u  table   to  meet  the  testimony  of    the  wit- 
neosos  for  appellee.     To   illustrate*        illiain  H«  KcF&dden  nas  un- 
doubtedly the   strongest  witness  for  appellee,     rife   toot if led   to  an 

alleged    tali    he  had  vdth  i£rs»  Swift  »hen, no,,  one, n  els »,., w».a p rosea t> 

It  appears  fro»  the    ero»«-©3raadLfi»tio»  of   thie  witnesa   that  although 
are.   Swift  was  apparently  &   voraan  of  proper ty#  tfofoadoa  fileu  a 
claim  ag;  last  her  estate  for  $€#066   for  board  and  lodging  furnished 
her  for  four  years  before  her  death,     ?ao  testimony  of   the  witness* 
Denning  tfoo«  not  support  the  sstateaeat   of   claim,  and   when  it  is 
considered   in   the  light  of   the  testimony  of  Ut&*   Burr,  wfca   claims  to 
have  been  present  and   to  have  heard   the  alleged,  eolfflroroatiefi  between 
Kre.   Swift  and  leaning,   it   rata**  tends   uo  dlsoredit  the  elsiia*  The 
trial  Oourt  first  disallowed   the.   ol&la  on  tfed  ground    that   the  evi- 
dence  in  support  of   the  aaae  was  not   of  a  a&tisf-'  otory  kind  ,  but 
upon  a  roooasldsra  tion  allowed    It.     the  court  justified   his  action 
in  that   regard    tipoa   whe  ground   that   the  estate  had.  offered   -so  ©vi« 
oence   in  rebuttal.        If  the    trial  eoart  had   adhored   to  its  first 
conclusion,   so   -ouM  have   been  Oblige®,  and  ox   the  reoord,   to  sustain 
his  judgment.     ■■  e  have  concluded,  however,   that  |nstiee  would  be 
oest   served    if    there  'mere  a  retrial  of   this  eau&*» 

fhe  juagaeat  of   tae  circuit  Court  of  OoeJi  . aunty  is 
reverse*,,   and    the  cause   is   reaamed* 

At:    N   :..   EC     -    . 

Grid  ley  and  Barats*  J-J.»   concur. 
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yORKKA3«ST*tfK    SATIKjIfe  BAHK, 
ft  cor  porn  t  ion,   as  ^unrdian 
of   the   estate   of  «A"Y  SOVA« 
a  minor , 

appellee* 

V. 

PBStfll  L.  LTH  ;H  and 
i.UOHS  T.    SILLIA1MU 

Cefendams* 


APPBAL  men 


aUPSHXQfc    GOWT, 


cook  Mwrn, 


on  appeal  of  JoGKPU  L.  LYXCH, 
Appellant. 


5  9  I. A.  6  5  "f 


mr.  m&  ixsxio  jmmcr.  scamlai  hojwwd  tjos  o?x*xcar  of  ths  coubt. 


Plaintiff*  appellee,  brought  an  action  In  ea»e  against 
Joseph  L*  Lynch  and  Lugene  T*     llliaas.       the   ease  was  tried  before 
the  court  with  a  jury  and   there  was  a  verdict  returne<    finding 
defendant*  guilty  and   assessing  plaintiff's  damages  at  115*000* 
Judgment  wve  entered   on  the  verdict  end  defendant  Lynch  has  appealed* 

Plaintiff ,  &e  guardian  of  the  estate  of  Mary     own*  a 
minor «  euec    to  recover  for  personal  injuries  sustained  by  the  minor 
ehen  she  was  struck  by  an  automobile  driven  by  defendant  I  illiaias* 
the  amended  declar  it  ion  consisted  ef  seven  counts  but  all  save  the 
seventh  -sere  withdrawn  on  motion  of  plaintiff.      At  the  close  of 
plaintiff's  ease  an  additional  count  *&s  filed  by  leave  of  court* 
The   seventh  count  alleged   (inter  alia)   that  prior   to  the  time  of  the 
accident  defendant   Lynch  owned   and  possessed   an  automobile  and 
that  in  disregard  of  his  duty  he   failed  to  provide  it  with  good 
and   sufficient  brakes  and   permitted    it   to  be  equipped  with  defective 
and   insufficient  brakes  and  permitted   it  to  come  into  the  possession 
of  defendant      llliams  and   to  be  driven  by  the  latter*  and   th*t  as  a 
result   thereof,  vihile   the  latter  was  driving   the  automobile  it  ran 
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Into  ane    struck  K&ry     own  and    thereby   she  mas   seriously    Injured* 

Both  defendants  pleaded   the  generul   issue   to  the  amended   declaration 
and  lynch  also  fllei         special  plea  denying  ownership,  posreneion 
and   sper&tion   of    the   automobile*        n  additional   count  alleged    that 
at   the   time  of   the  accident     m  prior   thereto  Sefendant  lynch  ot>ned 
and  possessed  an  automobile   ami     that   it;  was  his  duty  to  hare  provided 
the   a«id   automobile  with  good   and    sufficient  brakes  while   in  use  on 
a  puolic  hlghT.ay,   but    that,   in   •;  ;  of  hie   said   duty,  he  did  not 

provide  z-  id  automobile  *;ith  good  and  sufficient  brake*  but  permitted 
it  to  be  equipped  with  bad  *  defective  said  insufficient  brakes ,  all  of 
vrhioh  w-^s  then  anc)  the-e  to  him  kno-'R  o-  •  oulfi  hove  been  known  to  him 
by  the  exercise  of  due  c?vre,  and  that  he  permittee  said  automobile  to 
come  into  the  possession  of  nt     illiams  and   te  be  driven  by 

him  on  the  public   streets   in  the  >f     hicngo  with  such  bad  and 

insufficient  brakes  and    that  defendant     illiam*  knew,  or  by  the 
exereise  of  due  care    >ould  have  knovfo,   the   condition  of   said  brakes* 
yet  he,   «hile    suit;   brakes   -ere   in  such  com  it. ion*    carelessly,  negli- 
gently and   improperly  drov*?   said  bile   upon     outhport     venue   nnd 
at   such  an  excessive    rate  of   speed    that  as   the  dir.  et  result. of   the 
said  negligence  of   eai<    defendants  ees&inin     anc    concurring  the  said 
utoaobile  with  force   and   violence   ran   into   and    struck   S&ry     owa  and 
threes  her  upon   the   street  and   -round ,   etc.      The  pleas   of   defendants 
then  oa  file  were  ordered   to  stand  as  pitas   to  the   ad<  itional  eount. 
i  efead^nt  has  raised  anc    irgned   ten  grounds   in  support  of 
his  contention  that   the  judgment   should   be  reversed,  but   in  the  vie?? 
that  <»e  have   taken  of   thiss  appeal   it  will  be  necessary  for  us   to 
consider  one  only.        i  efenc   nt  contends     n:    s.trcnuoutly  argues   that 
plaintiff  has  failed    to  prove  by  a  preponderance  of    She  evitcnee  thsat 
defend  ant   lynch  owned   the   car  st    the   time  of   the  accident  anc    that 
therefore  plaintiff  failed   to  prove   n  pr  Ima  facie   ease*  and   the  Judg- 
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ment  must  be  reversed,    fter  a  careful  consideration  of  all  the 
facts  and  circumstances  that  ben-r  upon  the  Instant  contention  we 
hare  reached  nhe  ooncluuion  that  this  contention  is  a  meritorious 
one.   As  the  ca*?e  may  be  tried  again  we  refrain  from  analysing  and 
consenting  upon  the  testimony.  Plaintiff  argues*  however*  that 
under  the  *eventh  count  of  the  amended  declaration  the  liability  of 
defend  in t  Lynch  is  not  necessarily  based  upon  his  ownership  of  th« 
automobile  at  the  time  of  the  accident!  tb/.t  this  count  alleges 
•that  prior  to  the  tine  of  the  happening  of  the  accident  Lynch* as 
the  owner  of  and  possessed  of  an  automobile |  that  in  violation  of 
his  duty  to  provide  the  automobile  with  good  and  sufficient  brakes* 
ho  permitted  said  automobile  to  be  equipped  with  bad ,  defective  and 
insufficient  brakes  and  permitted  the  ■  utoBiobile  with  such  brakes  to 
come  into  the  possession  of  and  to  be  driven  by  Williams  upon  the 
public  streets  in  the  City  of  Chicago,  and  th&t  while  illisas  was 
operating  the  s**id  automobile  as  aforesaid*  it  seriously  injurec  the 
plaintiff *"  and  that  "in  the  ease  at  bar  lynch  was  liable  for  hit 
failure  to  perform  his  duty  to  see  that  his  car  w^s  equipped  with 
good  »nd  sufficient  brakes  -nd  the  seventh  count  alleging  that  he 
permittee  the  automobile  to  oome  into  the  possession  and  to  be  d liven 
by  Williams  upon  the  public  streets  with  the  brakes  in  such  condition 
stated  a  good  cause  of  action  against  Lynch.*  From  the  oral  arguments 
we  learn  th-t  plaintiff's  inetant  contention*  tersely  stated*  amounts 
to  this*  that  even  if  Lynch  had  sold  the  oar  to  •  illiams  prior  to  the 
tlmo  of  the  accident  he  would  still  be  liable  to  plaintiff  if  prior 
to  the  sale  ho  had  failed  to  provide  the  automobile  with  good  and 
sufficient  brakes  and  had  permitted  it  to  be  equipped  ?  ith  bad* 
defective  and  insufficient  brakes  and  had  permitted  it  to  oome  into 
the  possession  of  defendant  illiams  and  to  be  driven  by  him  upon  the 
public  streets  with  such  bad  and  insufficient  brakes  and  that  &e  a 
result  thereof  the  automobile,  while  being  operated  by  ■ illiams*  ran 
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into  ttnry  nova  *«d   Injured  her  as  charged.     Plaint  If  1   cites,   in 
support  of  hie  contention,   the  following  oases*     foster  v.  Parr  a. 
243  Pae.   778?     Palm,  v«   Ivor  son.  117  111.  App.  S35j     Flies  v.  Pox 
gy.O.ff*  ?Ji^X  Jfcu  2W  ■•  *•  W5J     Saunders,    ye  tea  Blralnjsham Go*  jr. 
Adfttta.  117     outhern  73.     Hone  of  the  oases  cited  applies   to  the 
faets  of  the  instant  one*       In  Foster  v.  Jfagra  the  defendant  kept 
an  automobile  for  the  pleasure  and  convenience  of   Himself  and  family 
•nd   he  was  held   liable  In  an  action  for  personal   injuries   uustalaed 
while  the  automobile  was  negligently  driven  by  hie   seventeen  year  old 
son  while  on  family  business.     In  falm  v.    Ivor  son  the  declaration 
charged   S^.nt   the  defendant  negligently,  etc.,  permittee   his  son,  a 
boy  of   the  age  of  twelve  years,   to  have  a  shot  gtm  end    that  the  son 
negligently,  ete.,   shot  and   Injured   the  plaintiff.     In  Ulna  fm  |frfl 
Bros.  fttfJJH  (;°*   tiMf  defendant  was  a  keeper  of  a  garage  end   it  MM  a 
part  of  its  business  to  repair  auteaebilee  and  place  then  in  proper 
condition  to  operate,  and  it  appeared    Bitot  after  a  oar  had  bees 
greatly  damaged   in  a  *reck  the  defendant  bought    it,  took  it  into  its 
garage  and   rebuilt  it  and  sold  it  to  one  Johnson,  representing  to 
him  that   the  oar  was  equipped  with  all   stand a id  equipments  and    in 
proper  operating  condition  for  use  upon  the  streets  of  LaCrosttC.  It 
further  appears  that  at   the  tine  of  the   sale  the  oar  a  as  equipped 
with  inefficient  brakes  and   th  t  when  Johnson  took  possession  of  It 
and  had  proceeded   two  bloeks  frost  the  garage  he  approached  a  standing 
street  car  which  was  taking  on  and   letting  off  passengers  and  that  he 
then  attepted   to  stop  the  automobile*  when  he  discovered   that  the 
brakes   «ere  inefficient  and  would  not  stop  the  ear,  because  of  which 
he  ran  into  plaintiff ,   cueing  her  Injuries.     The  court  held  that  in 
the  rebuilding  of  the  car  defendant's  duty  was  analogous  to  tht  of  a 
manufacturer  of  a  new  automobile  and  that  this  ant  especially  true 
becaue-  of  the  representations  made  to  Johnson  at  the   time  of  the  sale* 
and   further  held  that  it  *ould  have  been  an  easy  matter  for  it  tc 
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discover   th«t   the  brakes  were  defective.     .The  court's  ruling  was, 
«pparently»  based  upon  Mu  principle   that  "the  manuf  ctarer  of  an 
article,  not  inherently  dangerous*,  but  «aich  may  become  dangerous 
when  put   to  the*  uee  for  which  it  ie   Intended ,  owe*  to  the  public  the 
duty  of  caploying  care,  skill,   and   diligence   in  its  manufacture  and 
of  uatas  re   aonable  diligence  to  ee«   that  it  iss  reasonably  fit  for 
the  purpose  for  which  it  mtm  intended. r'     in  '.founders    yet  em  Birmingham 


Co*  v.    -damn  the  cef<snd&nt  was  engaged    in  letting  automobiles  for 
hire   and   it  MM  held   that  one  let  ling  an  automobile   for  hire  must 
exercise  reasonable  diligence;   to  IMN    its  condition.     Plaintiff  alee 
eites  honor %m  v.  iMMMg  20t'  s*  Y*  s*  ^53,  ****•  tttie  !•  •  niai  priua 
decision  anc  need  not  be  considered,     lynch  was  not  &  manufacturer* 
repairer   or  dealer  in  MHN}|  nor  a  bailor  for  hire,  and  we  arc  unable 
to  sustain  the  content  ion  of  plaintiff   that  after  Lynch  had  sold   the 
second -hand  tMt  and  parted  ^ith  poB^efcsion  and   control  of  the   same  he 
would  be  liable  to  a  third  person  for  injuries  sustained  by  the  latter* 
if   it  appeared    that   the  brakes  were  defective  0t  th*  tine  of  the   sale 
and   that  such  condition  continued  until  the  time  of  the  accident  and 
was  the   proximate  cause   of  the   sum*,     £ven  if  plaintiff  were  correct 
in  his  contention  as   to  the  law,  nevertheless,  we  would  be  obliged  to 
hold   that  plaintiff  did  no*,  prove  by  a  preponderance  of    the  evidence 
th  t   the  brdfces  were  defective   at  the  time  lynch  sold  the  oar  and  gave 
possession  of  it  to     illiama* 

The  judgment  of  the     uperior  *-ourt  of  Cook  County  is 
reversed   and   the   cause  is  remanded* 
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V. 

CITY  |f  9tlQ  Ma   a 
Municipal  Corporation* 

ppeilant . 


AJNFBAli  »<»|  30PSRZ0E  0MR9 • 
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HE.  MB8X9IM  JU::TIC&   MMHMI  I    .  tW  0VSVMI  OP  THE  COfr  T. 

George  W.  Murray*  plaintiff,   sued  City  of  Chicago,  a 
municipal  corporation,  <  ?f©nd  nt»  in  an  action  of  e&se.  Plaintiff 
brought  suit  to  recover  d -mages?   for  personal  injuries  sustained  by 
hia  as   the   result  of  his  stepping  in?.o  «  hole   in  a  pave«snt  on  a 
public  street  in  said   city.       there  mm  s  trial  before  the  court, 
with  a  Jury,  and   a  Teres ict  returned  finding  defendant  guilty  &n& 
assessing  plaintiff**  daaages  tut  f?,000.       Judgment  was  entered 
upon  the  verdict  and   defendant  has  appealed. 

Vo  point  is  mace  as  to  the  pleadings.       The  accident 
happened  on  February  2  ,  1928,  about  5*30  p.  n«,  at  the  northwest 
corner  of     est  Harrison  and     outh  Vranklin  streets  in  s  id   city* 
Harrison  street  runs  enst  r*nd   west  and  Frnnklin  street  north  and 
south.     Plaintiff  was  chief  clerk  in  the  cir«r   service  department  of 
the  Chicago  &     Iton  Railroad  company  and  his  place  of  work  WM   in 
a   ouilding  located   about  one  block  west  of     mnklin  and  on  the 
north  side  of  Harrison  street.       hen  he  left  his  plnce  of  work  on 
the  evening  in  question  he  walked   e$«st  on   the  north  sidewalk  of 
Harrison  street  and  MM  crossing     r&nklin  street  on   the  north 
cronowalk  ^hen  he  stepped   into  a   rjolt?   tant  wns  located   about  two 
steps  froa  thr   sidewalk  At   the  northwest   coiner  of  the   intersection 
and   thftt  was  directly   tn  MM  pftttl  of  pedestrians   crossing  froa  the 
west   to  the   east  side   s€     raiuclin  street.      It  «rb  dnrk  at   the   time 
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and  there  were  no  street  lights  at  the  intersection  save  one  on  the 
southeast  corner*       There  was  enow  on  the   street.     The  hole  was  about 
three  feet  In  diameter  and  somewhere  between  fire  and  eight  inches  in 
depth*       Plaintiff  had  never   seen  the   hole   until  after  the   accident. 
His  usual   course  of    travel   from  his  plnce  of  work  vms  to  walk   east 
on  the  north  sidewalk  of  Harrison  to     r^nklin  and    then  north  on  the 
vest  side  of  '-rnnklin  to  a  station  of    the   elevated  road*     On  the 
morning  of    the  accident  he   left  a  »&tch  to  be  repaired   At  a  place  in 
the  LaSalle   street  station,   located   to  the  east  of  the   intersection 
in  question*  and  at   the   time  of  the   necldemt  he  was  proceeding  direct- 
ly enpt  across  Franklin  street  in  order  to  reach  the  place  where  he 
had   left  the  watch.       Plaintiff   testified  positively  that  he  stepped 
into  the  hole   '  nd  fell  "when  hie  foot  went   into  it*  and   that  he  did 
not  slip  on  any  snow  or  ioe  before  hie  foot  went  into  the  hole*  Thsre 
was  no  evidence   to  contradict  this  testimony  of  plaintiff*     The  hole 
had   been  there  for  at  least  two  cconthe  and   the   city  policeman  located 
at   the   intersection  knew  tfc*t  it  was   there.       This  policeman  testified 
that  the  hole  Wet  about   two  feet   in  diameter  and    about   six  to  eight 
inches  deep  and   that  he   frequently  |M   it  as  he  erosaed   the  street* 
4  witness*   testified   th, t   in     ecember  before  the     eeident  to  plaintiff 
she  had   injured  her  ankle  by  stepping  into  the   sasse  hole.     Plaintiff 
testified    th'/t  he  was   certain   that   he  had  not  crossed    franklin   street 
M  thit  point  within  two  months  before   the  accident*  and   there   was  no 
evidence   to  contradict  this  testimony*       Plaint  if."   sustained   serious 
injuries,   but   as  defendant   docs  not  contend    that   the  damages  awarded 
are  excessive    it   is  unnecessary  to  detail  the   same. 

iefendant   contend?  that  plaintiff  «as  not  in   the  exercise 
of   ordinary  care  at  the   time  of   the  accident*      In   support  of  this 
contention  cefendunt   first  argues   th*t   the   te  timony  of  plaintiff 
th" t  he  had   not  crossed     ranklin   street  at  the  place  in  question 
for   two  months  before   the   accident   is   unbelievable.      It   is  a  sufficient 
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•newer  to  this  contention   bo  say  th«t  the  jury  believed   the  testimony 
of  plaintiff   in  that  regard  and  we  fine  nothing  in  the  record   that 
nould  warrant  us   in  disbelieving  it*       sfeflnmUnss  next  arguen  th,t 
plaintiff  testified  th  t  he  had  to  stand  on  the   corner  for  a  few 
seconds  until  an  automobile   crossed    in  front  of   him,  and  that  as  the 
hole  wp.s  then  only  %  few  feet  in  front  of  him  he  would  hare   seen  it 
if  he  hud   exercised  ordinary  care*         e  find  no  merit  in  this  conten- 
tion.      It  was  dark  at   the   time  and   the  street,    including  the  portion 
•f   the  same  where    the  hole  was  located .  w^s  Covered  with  snow*     The 
evidence  of  plaintiff   is  th^t  he  stopped-  ml  the  corner  only  momentarily 
until   the  automobile  passed   ond   th«*.t  he  then  Issued  lately  stepped  off 
the  curb  and  had.   taken  oal,/   two  or   three  steps  when  he  stepped   into 
the  hole.        /r^nklim  ano  Harrison   streets  are  both  busy  thoroughfares 
and  a  cautious  pedestrian  crossing  the  street  at  that  intersection 

ould  be  obliged  to  observe  the  traffic.       There  is  no  doubt  but 
under  the  law  the  plaintiff  was  entitled   to  assume  that  the  area  of 
crosswalk  on  which  she  was  going  was  in  a  reasonably  safe  condition  for 
travel  and   thst  there  was  no  ©pecial  obligation  upon  her  to  look  par- 
ticularly at  the   surface  of  the  street  as  she  undertook  to  cross  over.* 
(   elch  v.,  City  of   Chlcfe^Qj.  236  111.   A§p«   520,  533  •)       Thi*  case  was 
affirmed  by  the  ■-•upremt;  court   (   elch  v.  ^ity  of  Chic? \gfa  323  111.  498)* 
In  th?      elch  cape  the  ace  Id  ant  happened   about  1»55  p«  tu* 

iefoadant  contends  limit  "the  defendant  was  not  guilty  of 
nny  negligence.1*     Th«t  such  a  contention  should  be  made,   in  view  of 
the  fact  that  counsrl  for  o .  f end  nt  conceded   during  the  closing 
argument  that  defendant  una  guilty  of  negligence,   is  rather  surprising* 
I'efend&nt   doss  not  question  the  evidence   in  reference  to   the  hole  in 
the   street  and  the  length  of  time   femmt   it  h?id  been  there,  but  it 
attempts   to  t-.rgue  that  the   street  wag  slippery  and   that   this  condition* 
and  not  the  hole, was  the  proximate  cauue  of  the  accident.     It   is 
a  sufficient  answer  to  this  contention   uo  sny  that  there  is  no 
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evidence   to  Justify  the    argument  that  plaintiff  slipped   on   the  ice 
or  enow  end    thnt  hie  foot  went  into   the  hole  as  the  result  of  the 
slipping* 

Defendant  contends  that  the  court  erred   in  rtfuelng  to 
direct  a  verdict  for  defendant*         hat  *»e  have  heretofore  tmld  as 
to  defend unt'e  first  and   second  content  lone  disposes  of  the   Instant 
one*  and   adversely  to  defendant* 

Defendant  contend;    that  the  court  erred   in  r  fusing  to 
give  its  instruction  number  fifteen*     There   is  no  merit  In  this 
contention.     The  instruction  is  involved   in  phr&aeolecy  and   contra- 
dictory in  its  terms*       'furthermore*  defendants  given  instructions 
eleven  and  twelve  clearly  and  lulls   express*  the  l*»w  ths-t  the  refused 
instruction  attempts  to   state* 

Defendant  next  argues   tiut  the  court  ®irvti   in  refusing 
to  give  defendant's   instruction  number  si-ttetn,  vihich  reads  as 
follows:     "The  court  instruct*  the  jury  that   the  were  slipperiness 
of  a  street  occasioned  by   ice   or  snow  is  not   ruth  a  defect  as  will 
make   the  City  liable  for  damages  occasioned   thereby.       *he  City  is 
only  liable  where  there  has  been  eueh  an  accumulation  of  snow  or 
ioe  in  uneven  ridges  or  hillock*,  so  as  to  render  parage  dangerous 
If  negligently  permittee    to  remain.*     Plaintiff*®  declaration  Is 
predicated  upon  one   theory*  vi*.»   th  t  defendant  negligently  per- 
mittee  the  hole    La  question  to  remain  in   the  street.     His  case  was 
tried  solely  upon  this  theory  and,  as  we  have  heretofore  stated , 
there  was  no  evidence   in  the  record  upon  *htch  to  predicate  a  claim 
that  plaintiff  slipper   upon   the  *ao*  and   because  of  the  slipping 
his  foot  went  into  the  hole.     In  support  of  it* « rgument  that  the 
instant  instruction  should  have  been  given,  defendant   states   that 
•on  cross-examination  the  plaintiff  testified    that   this  hole  that 
he  slipped    ia.  was,   I     hould  Judge,  rvbout   three  feet  from  the  corner*' 
e  have  carefully  read  the  cross-examination  of  plaintiff  and 
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we  find  nothing  in  it   to  warrant  this  statement  as  to  plaintiff's 
testimony*        Mi  we  hay*  heretofore   stated*  plaintiff   testified 
positively   thi.t  h©   did  not   slip  oa  uy  snow  ov   ice  and  thnt  he 
stepped   Into  the  hole* 

the  verdict  and  Judgment   in  this  case  a«at  ^ith  our 
approval,       liff HMJ  has  had  a  fair  and   Utaartlal  trial  and   the 
judgment  of  the  Superior  Court  of  Cook     ounty  should  be  and  it 
is  affirmed* 


Gridley  and  Barnee*  W»#  concur* 
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X&L  KAlHSfc, 

defend ant   In     rror# 

v. 

AitTHUT    B.    f    NKIH,    KLIiiABEM 
tfAHKnr  and  Hai-.kY  L.  ■  ♦    BmMkf 
Plaintiffs   In     rror. 


JSRR08  TO  MOKICIPAL 
QOQht  OF  CHIC  00 ■ 
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MR,  JU  TIC  .  a.-.jrv  :*SD  the  opibioh  OJT  THK  COUXT. 


3y  thi«?  writ  plaintiff   In  error  Harry  L*  O'Connor   seeks 
review  of  a  Judgment   by   cenfeenion  entered  against   him  and   co- 
pl&lntlffs   In   error,  upon  a  promicaory  note   signed  by  him  and 
them  and  also  B.  0*  Payne r,  and   Indorsed   to     arl     ayner,  without 
recourse*     H&rl  Xayncr  and  ■-' •  0.  Mayner  appear   to  bo  the   same 
individual* 

About  a  month  after  the  entry  of  the  Judgment  O'Connor 
aade  a  motion,  supported  by  affidavit,  to  vacate  the  s&me  and  it 
vat  overruled* 

The  affidavit   sets  up  as  grounds  for  the  motion,   fraud* 
no  consideration,   and   a  co-teaspornry  "understanding  and  agreement** 
The  averments   In  regard   thereto  are   insufficient  to  support  such  a 
motion.     They  are  more  conclusions.       So   facts  are   set  out   that  con- 
stitute fraud,  and   It  not  only  does  not  appear  with  whom  the  alleged 
understanding  w«e  had,  but  It  Is  in  conflict  wtth  the  terms  of  the 
note  by  «hloh  he  and   the  other  makers  make  an  absolute  promise  to  pay* 

The  allegation  as   to  the  consideration  and  understanding 
Is  that  money  was  obtained  fits   the  bank  on  the  note  end   paid   to  the 
"other  defendants   (the  Kanklns)  with  the  distinct  understanding  and 
Agreement "   that  no  action  or   euit  would    be  brought  ag&ln&t      *  Connor, 
until  an  effort  «**  made  or   suit  brought   to  collect   from   the  other 
defendants  "who  had  received   the  money,"  without  notice  of   the   failure- 
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to  collect  from  them,   of  All  of  which  pluintiff  had    knowledge  before 
becoming  a  holder  of   trie  note*   «ind   he  never  notified      'Connor   that 
the  note  wss  net  paid |   thM   there  was  nc  consideration  passing  to 
hla  and  he  never  received   t*ny  of  the  none/* 

The  alleged  understanding  is  not  only  inconsistent  with  hit 
absolute  promise  tti  pay  but  with  the  waiver  in  writing  on  the  note  of 
"notice  of  demand,  protest*  uni  non-payment,"  and  with  the  authorisa- 
tion therein  for  confession  of  Judgment   "against   ua  or  nay  of  us** 

3ut   if   there   *ae  such  an  understanding  it  was  unavailing* 
It  did  not  affect     'Connor*:    liability  on   the  note*  or   constitute  a 
meritorious  defense  thereto*       ad,  bee  Idee,   it  was   inconsistent  and 
incompatible  with  hit  obligation  as  an  accommodation  anker*  as  he 
manifestly  was* 

Under  section  6  of  the  Negotiable  instrument  Act  plaintiff 
could  bring  the   suit  against  any  or  all  the  smkerss,  and   though  he 
also  was  an  aceonaiedntion  .uaker  and   holder  for  value  he  had   a  right 
of  notion  against   the   others  and  was  not  obliged   to   Include  himself 
as  a  defendant*   anc      'Connor  »»  an  accommodation  maker  was  liable  to 
him  as  a    -older  for  vslue.       Under  section  1  of   the*   a#fc§      ♦    onnor 
still  has  recourse  against   the     aakins   for  reimbursement   should  he 
be   enforced   on  execution   to  pay  the  note* 

The   affidavit   sets  up  no  meritorious  defense  to   the  note 
and    the  sot ion  was  properly  denied* 

AWHiKiDe 

e&nlan,   •'■.  J«»  and  Sridley,  J*»  concur* 


• 


»«  Mi   i- 

I   new  * 


■         .  •   ■-■  U-.  I  li.l  i  ft  - 


ftj 


of  tidal L  aaw 

ttf  *•!    AS. 


.»-.;: 


- 
*»nl*$*  ••iJ««    to 


w 


aalOM 


34051 


SARL  RA19%R9 

defendant   In  Error§ 

▼  • 

ARTHUR  S.  PMKII,  KLKABTETI 
RAKKI*  and   IA1XY  1.  O'COmrCfc, 
Plaintiffs   in  Srror. 


KRROB  TO  12UNICIPAL 
GOV'-T  OF  CHIC  GO. 
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A.1ITI0SAL  OPINION   M  PETITION  FOR  REHEARING. 

mh.  nssoxn  jmm  nmm  mxt  hhb  the  opinion  of  the  court. 

Plaintiffs   in   error,    in   their   petition  for   rehearing, 

hart  made   the  following  points* 

1 X*     The  plaintiff  below,  Bar!  Payne  r  *  w  -as  also  on* 
of  the  makers  of  the  note   sued  on  and  when  he  took  over  the 
note   the  note  wn  extinguished  and   he  was  not   entitled   to 
Judgment    on  ouch  extinguished  note. 

•III.     An  accommodation  maker  is  only  liable  to  a 
co-aeeom?.od   tion  maker  for  Me  pro  rata  share  of  the  'mount 
the  eo-accom«50dation  maker  pays   for  the  note,  and   such 
liability  is  not  based   on   the  note  but  on  the  liability 
between  the  parties   as  co-guarantors  or  co-sureties.* 

Heither  of   these  points  was  mace  by  the  plaintiffs   in  error  in  their 

original  brief  and,   therefore,  we  cannot  now  consider   the   same.     The 

petition  for  rehearing  will  be  denied. 

PETITION  FOR  REHEARING  denied. 


Or  id  ley*  J.»  concurs. 
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£AXO*XA  UAMTSXIO  UJWS1  AL  COMPAQ, 

-ppelle©  # 


V» 


WILLIAM  A.  Sle»i: ILL   et   al., 

Jjefendants, 

■nniffTTf  MBBBI  ATSK8, 

I  ppellant* 


COURT,    COOK  COU1TY, 

i,  259I.A.  658 


HP..   JUSTICK  1AJ11KS  fcKLIVEKJUB  THIS   OPIHIOJS  OF  TEE   COt&T, 


This  Is  a  chancery  proceeding   in  which  a  decree  fez 
complainant   is  appealed  from  by  one  of   the  defendants  only. 

The  decree  overruled   exceptions  t©  the  master's  report 
and   In  s us stance  confirms  and  validates  all  acts  and  proceedings 
of   the    stockholders  anc   directors  of  eomplainant   coaap&ny  in  and 
abou:.   lb*   reorganisation  of  said  company  and   the   execution  of  a. 
contract  *Uh  ~- oaxund.  ts   1'uzasings,  a  defsnd*nt#  and  its  execution 
of  a  so-called  mineral  lease   to  the  Texas  Exploration  Company* 
and  decreeing  thnt  said  Cuamings  Is  entitled   to  continue  to  receive 
from  complainant  one-half  of  all  royalties  received  'by   It  under 
said  lease,  and   that  complainant   execute  an  as >-irrnment  to  Cummlnga 
of  a  one-half   interest  in  and   to  said  lease. 

The  decree   is  in  accordance  with  the   findings  of  the 
master  and  the  allegations  and  prayer  of  the  hill* 

There  is  practically  no  material  controversy  of  fact* 
The  material  facts  are  as  follows* 

Complainant  is  an  Illinois  corporation  first  organised 
uguat  50,  18££»  for   the  purpose  of  excavating,  preparing  and 
selling  a  magnetic  material  called  *£mm»1** .     Its  capital  stock 
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#1,000,000,  eividec    into  100,000  shares  of   the  p»r  value  of 
$10  each.        It  acquired   title  to  604  acres  of  land   in  Texas* 
which  was  placed   in  Richard  3*  Tuthill,  aa  Trustee.     Its 
business  was  carried   on  until  1892  wiwh  indifferent   success* 
when  it  disposed  of  all    its  assets  except  nines,  minerals  or 
earth  having  m*  ical,   chemical*   commercial  or  mechanical  value, 
and   springs  of   water  having  mineral  or  chemical  property  on   said 
Texas  real  estate*       One  Mary  Cornelia   Sullen,  became   the  owner 
of  her  husband* a  50,01F>   ahnres*  a  majority  of  complainant's 
capital  atoek*       Edmund  is  Cunnings  was  her  attorney  is  closing 
her  husband's  estate  in  the  Probate  court   in  1912*     £ald  stock 
was   then  deemed  of  no  particular  value. 

In  the  early  part  of  19ief  a  lawyer  from  Texas   culled 
on  Cuaiainge   in  Chicago  aa  the  attorney  for  the  Bull  en  Estate 
and  disclosed    to  him  that  there  was  a  possibility  of  oil  being 
discovered  on  the  Texas  property  and  of  litigation  by  adverse 
claimants*       Cumssings  goal  tfre*   fcfcaatal  &nd  on  her  compliance  %ith 
his  suggestion  to  pay  his  expenses  he  went  to  Texas  to  make  an 
investigation,  an6  with  no  agreement  with  any  one,  other  than 
that  Mrs*  .Sullen  should   pay  his   expenses,   he  viaited  various 
parties  -  nd  cities*     He  learned  th  t  one  Hoei  *ae  seeking  to  en- 
force a  clsim  of  ownership  to  the  land  under  an  alleged   lost  deed 
purporting   to  be  from  complainant   through  Mr •   Hullen,   its  then 
president,  and   that  Malcolm  McJk-Ui,   its  vioe  president,  and   the 
widow  of  the  former  secretary  of  complainant,  and   one  Harris* 
a  stockholder  of  the  company,  were  prepared   to  support  Hoel  in  his 
contention,   nnd  later  learned    that  a  suit  by  Hoel,  asserting  such 
claim,  was  begun  in  the     tats  of  Texas,  to  which  said  Tuthill  as 
trustee  was  made  a  party,  but  not  complainant  or   sny  of  its  stock* 
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holders.   Cuwmings  on  his  own  responsibility  eaployec  an  attorney 
in  Texas  psying  his:  a  retainer  of  $-260  of  his  own  money  to  represent 
the  interests  of  Krs.  sullen  mn£   returner  to  Chicago  to  search  for 
evidence  to  overcome  the  3oel  olaim,  and  found  contracts  und   letters 
that  oetrned  to  controvert  it*  Re  aluo  sseertalnec  thnt  there  was 
another  olai*  of  ownership  to  the  entire  property  Made  by  ths 
estate  of  B.  H.   isdom,  bassd  upon  the  claim  th  t  there  was  no 
original  reservation  of  rights  to  the  JJamonia  Company  of  mineral 
oils  but  only  a  reservation  cf  mineral  earth  for  medicinal  purposes, 
a  question  that  went  to  the  very  foundation  of  complainant* k  rights 
and  as  to  the  force  of  ?<hlca  uraaings  himself  entertained  much 
doubt*   He  also  learned  th?<.t  one   *   •  He rnd an   claimed  an  undivided 
one-fourth  Interest  la  the  property  by  virtue  of  a  settlement  agree- 
ment m&*e  *ith  said  Kichnrd  Tutu ill  in  1901.   .  hilc  Cummings  did  not 
thin*  the  clain  had  legal  »erii.t  it  omo  vigorously  asserted,  and  he 
thought  It  would  oecome  accessary  for  eowplainani  to  intarrcm* 
in  the  iioel  auir.  for  ths  protection  of  it.  rights*   accordingly 
Cunnings  returned  to  Chicago  and  endeavored  to  locate  ths  files , 
records  and  stockholders  of  the  Ammonia  Company,  ^hlch  h*d  been 
defunct  as  a  corporation  since  1392*  He  found  th-.t  some  of  its 
officers  had  left  the  ->tate,  some  were  dead,  and  undertook  to  locate 
its  books  and  records  and  ascertain  who  were  its  stockholders*  As 
the  result  of  Inquiries*  letter  writing  and  advertising  by  him  he 
brought  together  on  November  la,  1910,  such  persons  as  he  found  were 
interested  as  officers  and  stockholders  of  ths  Company*  among  them 
Malcolm  fccBeill,  its  last  vice  president  and  a  stockholder,  who 
turned  over  to  Cunnings  as  an  "active  organizer"  of  the  company 
the  only  stock  record  in  existence,  which  ran  docrn  to  1901,  and  what 
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purported   to  bo  the  minutes  of  previous  meetings  of  the  stock- 
holders, and   also  a  stock  ledger*        It  was   stated  at  the  meeting 
that   In  view  of   the  prospect  of  oil  being  discovered  on  the 
property  in  Texas   it  was  desirable  that   the  company  be  reorganized, 
and  a  board   of  directors  was  electee    air      uthoriaed   to  take  mc^iaurea 
looking  to  the  reinstatement   of  the  company   a*  an  active  corporation* 
Lo^er,  on  January  1*.  1917,  at   the  adjournec  meeting  of  the  stock- 
holders a  new  board  of  directors  was  elected*  which  on  January  26* 
1917 ,  elected   officers  and   adopted  by-laws* 

TTp  to  that  time  Cummings  did  not  purport   to  have  and  did 
not  have  authority  co  act  for  the  lamonia  Company,  and   except  as  he 
volunteered   services  was  acting  in  the  interest  of  Mrs*   Sullen,  a 
stockholder.  In  the  meantime  representatives  of   the  various 

claimants  in  Texas  had  prepared  a  proposed   compromise  agreement  by 
which  the  mineral  rights  were  to  be  leased    to  the  Texas  Exploration 
Company  on  a   royalty  basis  that  was  to  be  paid    in  certain  proportions 
to  the   several  claimants*       The  draft  of  the  agreement  unsigned 
was  presented   to  the  board   of  directors  at   sale*   Jsmm&xy  meeting  for 
consideration,  and  also  a  letter  from  -ummlngs  addressed    to  the 
company  stating  in  detail  all  thrt  he  had   done  and  learned   as  afore- 
said  and  presenting  a  proposal  to  engage  bim  as  its  attorney* 

The  proposal  was   in  the  form  of  an  agreement  providing 
In  substance   that  "utcmings  turn  over   to  the  board  of  directors  for 
its  consideration  and   the  use  and  benefit  of   the  company  the  proposed 
and  prepered   leas*   to  the  Texas  ftxploration  Company,  and   various 
documents  and    evidence   in  his  possession  that  might  be  available  for 
use   to  defeat  adverse   claims  to  the  Texas  property*     By  its  terms 
Cummlngs  «ould   undertake   to  defend   the  company's  clai&  and   to  defeat 
said  adverse  claims  and   Intervene  in   the  Texas  law  suit.   If  necessary, 
for   that  purpose,  and   that  he  would  pay  the   fees  of  all  attorneys  he 
might  employ  tc  assist  him,   tawlmil«j  for  services  already  rendered 
at  his  solicitation,   and   the  Eemonia  Company  should   anslgn  to 
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him  one-half  of  ell  it.    interest   la  and   to   o  id  lease,  and   one-half 
of  all  the  money  that  may  beoome  due  end  payable  under   it,  and   if 
nothing  was  recovered   he  ehould  reeeiff.  nochin/:  for  hia   services  or 
the  moneys  disbursed  by  him. 

t   s  id  meeting,  againet   the  protest  of  two  of    the  directors 
who   regarded    the   compensation  for  •"'ummingc  on  that  basis  as  excessive, 
a  resolution  authorizing   the   acceptance   of  '"ui^sings  proposal  was  passed, 
and   also  a  resolution   to  execute  said  lease*     Later,   as  some  of  the 
claimants  refused    to  sign  the  lease,  the  Tloel  euit  was   set  down  for 
hearing,   and   complainant   intervened*       The  parties  then  accepted   the 
compromise  agreement,   the   l«a«e  wae  signed  and  a  decree  was  entered 

in   the  Hoel  suit  establishing  their  respective   interests  and  percentages 

as 
/provided   in  said  lease*     Cumaings,  noting  *.hrouc*h  and  advising  with 

the  Texas  attorney,  paid  hia  for  his  services  #2750*       He  has  received 

from  complainant  ; 10,745*12,   one  half  of  royalties  paid  to  the 

amonta  Company  up  to  the  date  of  this  suit* 

The  bill  was  filed  May  kk,  1928.       The  only  defendant 

filing  an  answer  was  appellant*       Her  answer  was  to  the  effect  that 

she  was  not   fully  advised  as  to  the  present   assets  and   rights  of 

complainant   and   called  for  strict  proof  of  such  matters*     Ho  evidenoe 

was  introduced    in  her  benalf  except   three  affidavits  and    the 

certificates  of   stock  evidencing  her   interests,  one  for  10,000  and 

one  for  S00  shares,   issued   to  Malcolm  McNeill   in  .December,  1335,   and 

by  hia  assigned   to  *i#    as  McHeill,  and  by  the  latter  assigned   to 

appellant* 

The  affidavits  were  presumably  r>  <  eived  by  agreement    in 

lieu  of  testimony  by  the  affiants,    though  the  record   does  not  so 

show*       However,   they  do  not  appear  to  have  been  objected  to*     One 

affidavit  was  by  appellant,  another  by  her  husband,  and   the  third 

by  Oft*  .•'.,  McBeill,  appellants  assignor  as  aforesaid.     The  purport 
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of  her  affidavit  sod    th'it  of  her  husband  is   that  they  never  knew 
or  received  notice  of   the    <  ',ockholderg  nesting   In  3oveaber,  1916„ 
or  of   the  Meeting   in  Jmunry,   1917,  and  never    :oquired   any   knowledge 
of  the   contract  with  Cumningc   until  about  nine  years  after   it  wan 
executed   and   never  consent**     to   the  sane*        The   affidavit  of  Mat 
A,  KoWelll   states  th«t  he  purebred    on  id   ehrres  of   wtoek  fro* 
Malcolm  McNeill   in  188?,  and   transferred    then  to  appellant   sons  tins 
before   November,   1916}   thr  t  he  learnec    thr-t  a  stockholders  me*  ting 
was   to  be  hsld   in  November,   191£,  and   aeked   his  friend   :  i chard 
Fitzgerald   to  go  to  the  meeting,  which  the   latter   attended   *as  his 
friend  but   really  in  the   interest  of  Margaret   R«     yers"    (appellant )| 
thst  neither  ht  nor  appellant  gave   ^itsgerald   power  of  attorney  or 
proxy,  and  Msnt  ht  had   no  notice  of  the    'toekholde*-s  aet?'..ing  held   in 
Jenuary,  1917  |  and  that  neither  he  nor  appellant  had   any  notice  of 
sis  id  nestings  or  of  the  proceedings  taken  thereat  until   sometime  in 
the  year  1926*      It  appew.rB»  however,   thnt  Pitagerald  appeared   as 
proxy  for  him  and  voted   his   wtoek  at  the  Toveaber,  1916,  meeting:* 
nnd   thit  Malcolm  KcSeill  appeared  in  person  at   the   Soveaber  nestings 
end  vote*?    eertaln  other   stock  standing  in  his  mzae,   and   th.it  the 
January  meeting  was  held  pursuant   to  an  adjournment   frosi  the  last 
November  meeting. 

Prom  this  stats  of  facts   it   is  the  contention  of  appellant 
that  the  contract  was   exacted  by  Car>*mlng&   ns  a  lnwyer   fren  his  client 
under   circumstances  th-t   nnnnot   li^fully  be   sustained.      Oh*  relies 
upon   the  well  established    law  thnt  the   burden  is  on   the  attorney  to 
show  perfect  fairness*  adequacy  of  consideration  and   equity  in  a 
transaction  between  bin  and  his  client,  and.  If  he   fails  to  make  such 
proof,   a  court  of  equity  will  treat  the   cioe  as  one  of  constructive 
fraud    (£arner  v.   Plack,  278   111.   308 i        ill  in  v.    Jurdette,   172   Ul. 
117 |     ignore  v.   Johnson,  14?     11.  513. )#  and  the  principle  that 
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transaction?  between  »n  Attorney  and  his  client  whereby  the  title 
to  land  Involved  in  litigation  passes  to  the  attorney  are'voidable 
at  the  election  of  the  client »  irrespective  ef  the  fairness  or  un- 
fairness of  the  contract,  provided  such  election  is  exercised  within 
a  reasonable  time,"  citing  the  aims re  eat*e,  supra. 

As  to  the  appllojttlon  of  the  latter  principle  th  t  such 
a  contract  Is  voidable  at  the  election  of  the  client  it  will  be  noted 
that  here  the  client  is  not  complaining  of  the  contract*  On  the 
contrary »  it  seeks  to  have  it  confirmed.   In  fact*  the  relation  of 
attorney  and  client  die  not  exist  between  complainant  and  'ummlngs 
until  said  contract  was  signed.  Prior  to  thai,  tine  he  was  noting  for 
bis  former  client*  Mrs*  Sullen*  or  as  a  volunteer*   hile  as  her  at tor* 
ney  and  by  voluntary  efforts  he  had  developed  valuable  Information  that 
might  bt  used  for  the  benefit  of  the  company*  he  had  no  relation  with 
the  company*  until  the  making  of  as-ld  contract*  th  t  obligated  either 
him  to  give  it  the  benefit  of  his  labors  and  expense  or  the  company 
to  compensate  him  therefor.   Having  voluntarily  at  his  own  expense 
brought  matters  to  the  point  where  in  the  pending  litigation  in  Texas 
it  became  necessary  for  the  company  to  Intervene  to  protect  Its  rights 
and  to  defeat  adverse  el-vimaxits  or  make  some  compromise  or  adjustment* 
and  the  company  being  without  money  or  assets*  there  was  no  legal 
impediment  to  his  entering  into  a  contract  for  contingent  compensation 
for  future  services  to  be  rendered  at  hie  expense  (except  such  as  is 
required  by  law  to  be  paid  by  the  client)  and  uatng  the  infortsatloa 
he  had  so  acquired*  Complainant* s  claim  was  more  or  less  uncertain* 
If  contested*  and  if  maintainec  was  of  uncertain  v^lue  and  of  a 
speculative  character*  Complainant  was  free  to  accept  or  reject 
the  proposal*  Op  to  this  tiros  no  contractual  relation  existed  between 
the  parties*  There  Is  bo  claim  of  actual  fraud*  and  of  course  there 
could  be  no  basis  for  the  cl«im  of  constructive  fraud  before  the 
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relation  of  attorney  and   client  existed*        If  complainant   Itself 
was  seeking  to  set  aside  the  contract  instead  of  confirming  it» 
we  fail  to  see  any  basis  for  the  claim  of  constructive  fraud*  and 
if  there  was,   fefcM   there  wae  anything  unfair  or  inequitable  in  the 
contract,   or  under  the   circumstances  and  uncertainties  an  inadequacy 
of  consideration* 

Bat*  as  b«fore  stated,   if   n»y  such  grounds  exist  for 
setting  aside  the  contract  it  could  be  only  nt  the  election  of 
complainant  and  er.ereleed   within  a  reasonable  time*     Appellant 
wae   in  no  position  to  question  the  validity  of   the  contract.      Its 
approval  was  an  act  intra  Tires,  within  the  power  and   discretion  of 
the   dir  etore,  and   it   is  unquestioned   law  that   in  the  ■ brence  of 
fraud  such  an  act  ennot  be  questioned  by  a  single  stockholder. 
(2   "ook  on     orp»   "ec.  684.) 

Her  wae  appellant   entitled  to  notice  of  the  etoekhelders 
meetings*       the  as  I  ignore  of  her  stock,   than  vhatz  she  had  no  greater 
rights*  did  hare  notice  thereof*     The   stock  under  which  she  claims 
stood  in  the  name  of  fcalcolm  KcSeill  nflf  he  alone  ?<ae  entitled  to 
vote   it  at  a   stockholders  meeting*      (nee.  44,   Ch«  49*  Cshlll's   111* 
"tats.)     Hot  only  MM  he  present  and  votet*   *«  the  JSoveraber  meetings 
but  '*•    •>•  HeEeill*  appellant* e  assignor*  also  participated   therein 
by  proxy*  and  the  January  meeting  mm  held  pursuant  to  adjournment 
from  the  November  meeting  at  which  they  were  so  represented.     As 
appellant  acquired  no  greater  rights  than  her  assignor  she  ©snnot 
complain  of  transactions  with  the  corporation  done  or  assented  to  by 
him.      (Babeock  v.  JTarwell*  245  111.  14,  41.)       The  assignor  is  the 
legal  o^ner  of  the   stock  until  the  transfer  is  made  (People  ex  rel. 
Matthlesaen  et  al.  ▼.  Llhme.  269   111.  351|   Bilfauber  ▼.  311huber-Wawak 
Co.,  245   111.     pp.   552#  565.),  and   the   transferee  of  corporation 
etook  is  not  recognized  as  ■  stockholder  until  the  transfer  is  made 
on  the  books  of  the  corporation*  or  a  contractual  relation  between 
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hliB  and  the  corpor  tion  la  otherwise  established.   (Harks  v. 

Brenner*  204  111.  App.  306.) 

Bot  only*  therefore (  has  appellant  no  standing  In  law 

or   In  equity  to  question  the   validity  of  complainant's  acts   in 

the  premises »  but  as  she  fen*1  no  greater  righto   than  her  assignors 

she  had   in  fact  through  then  and  cannot  question  notice  of   the 

meetings  in  which  they  participated* 

The  faot  dwelt  upon  by  appellant  that  when  the  Cummlnge 

contract  was  approver:   the  board   of  directors  gave  it  consideration 

before  considering  and  approving   the  lease  to  the  Texas  Exploration 

Company*  h«s  no  material  bearing  on   the  merits  of  the  question  of 

its  validity. 

Appellant  contends  it  does  not  lie   in  Cunnings'  mouth  to 

say  that  complainant  does  not  question   the  contract  but  is  f tending 
by  its  terms  because  when  it  was  mart      and  ever  since  he  has  had 

ctual  control  of  the  compnny*     This  statement   is  evidently  based 
upon   the  fact  th-rt  Cummiags'   client*  Mrs*  Bull en*  represented   the 
majority  of   the  stock  and  rns  able  to  name   the  directors*   several 
of  whoa  were   suggested  by  Cuaatings.     But  Cvumingi,  wse  not  a  director 
and  never  acted  as  a  stockholder*     sirs*  Builen  appeared  by  her 
brother  as  her  proxy  at   the   stockholders  meetings  and  not  by 

ummingo*  and   the  protest  against  the  contract  made  by  only  two  of 
the  nine  directors  wrs  on  the  ground   that  Cuerciings  might  receive 
excessive  compensation  should   there  be  large  returns  from  the  lease* 

hile  Cummlngs  suggested    the  selection  of  a  majority  of   the  directors 

there  is  nothing  to  evidence  a  fraudulent  purpose  in  his  so  doing* 

or  on  their  part.      In  fact,  whether  anything  of  value  would  come  to 

the  company  from  the  lease  w«.s  entirely  speculative  at  the  time  it 
w*s  made  and   the   evidence  showo  th-t  much  ot  the  work  done  by  the 
exploring  companies  at  great   cost  has  been  at  a  loss,   »n4   thr.-t 
royalties  have  been  diminishing. 

vt  are  unable  to   eay  that  the  decree   U  not  warranted   oy 
the  evidence.  tinfSNml   • 
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im*  jv  txe    babjou  wctifsw*  m  orxixo*  of  the  court. 


This   suit  was   instituted   by  appellee  as  beneficiary  under 
five   insurance  policies  aggregating  |9»ftS   and    interest*   issued  by 
the  3  lobe  Mutual  Life   Insurance  Company  and   assumed  by  appellant $   to 
which  the  premiums  were  subsequently  paid*        Copies  of  the  policies 
are   attached    to  the   statement   of   el&ta   and  marked  A,  B,   C,  X*  and  lg 
respectively* 

The   sole  issue   raised   is  whether  paragraphs  4  and  7  of 
defendant's  second  amended   affidavit  of  merits*  which  were   stricken 
on  plaint  iff* s  motion*   set  up*  as  a  matter  of  law,  a  sufficient 
defense  to  policies  referred   to  as  a  and  B,    the  former  for  ;i5Cuv  and 
the  latter  for     1,  00   insurance  on  the  life  of  plaintiff *  s  decedent* 
I  ef endant  having  been  d tf suited  for  wsnt  of  a  good  and   sufficient 
affidavit  of  merits  M  to  said   poll  ales  a  and  B  after   mt4  paragraphs 
were  so  stricken,  and   having  waived   assessment  of  damages  by  a  jury* 
the   court  assessed   them  at  *1,5?B.03   including   interest*  and  ordered 
the  cause  to  proceed   to  trial  as  to  the  balance  of  the  claim* 

The  policies  were  alike   in  form  and   substance  and   each  con* 
tainet    a  copy  of  the  application  therefor,  which  is  made  a  part  of  the 
policy*     Question  23  of  the  application  asks*     "lure  you  insured?     If 
so,  pive  name  of   company  or  companies,  date   of  policy  and   amount  of 
insurance.*     This  question  was  unanswered   in  the  application  for   policy 

A,  and   MM  answered  by  only  -Tee"    in  the  application  for  policy  B. 
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The  defense   to  policy  A  was   eet  forth  In   arid   stricken 
paragraph  4,  and    thnt  to     olicy  I    In  paragraph  7.      In  both  the 
defense     le  predicated  upon  fraud*      The  charge   thereof   in  the  f oncer 
la  thftt  by   r  turning  no  answer   to  question   33*   the   insured    *  indicated 
and    intended    to   convey  to  defendant   company  the    information  th?t  his 
life  wis  not   then  insured,"   and   th«t  defendant  company  ao  understood.. 
and   thnt  at  rUc!   tine  he  was   Insured  by  *».<  io    :iobe  Mutual  Insurance 
'  omp&ny  and  another   insurance   company  and    therefore  he  was  "guilty 
of   fraud   and    intentional  evasion  awl   concealment   of  f*cts  Inquired 
scout.*      In   that  language  the   charge   is  merely  an  inference  or  con- 
clusion  of   the  pleader*     the  fact    that   the   applicant  failed    to  answer 
the  question   is   equally  consistent  with  a  mere  oversight.     Fraud  will 
not  be  presumed*     There  NttA  he  facte   set  forth  on  which  it  nay  reason- 
ably be  predicated*        It  viould   be  the  height  of  absurdity  to  hold   that 
the  mere  failure   to  answer  the  question   implies  fraudulent   intent.  The 
purpoa-   of  the  questions  and   answers   in  the  applies   tlon   is  to  afford 
information  en  which  the    inquirer  may  determine  whether  it  will   issue 
the  policy*   *>-od    if  the  eonpnny  elected   to  ienue   it  without  an  answer 
to  the  question  it  unquestionably  waived   the  answer.      ( .Peterson  v» 
Manhattan  Life  Ins.  Co*,  244  m,  329,  542-3*  and  oasts  there  cited.) 
mat  was   there   said  of  an  evasive  answer   is  appropriate  here   -  *if  the 
answer  w-:s  good  enough  when  the   company  desired   to  collect  premiums 
from  the  applicant*   it  ought   to  be  good   enough  when  the  company  is 
called  upon   to  pay.*      (p.  343.) 

The  ground   of  fraud    in  paragraph  7  was  likewise  waived  by 
acceptance  of  the  application*      It   is  alleged   therein   that  *in 
connection*   sith  the   issuance  of  policy  3  there  was  a  so-called 
•premininary  applic   tion"   in  which  the   injured   in  answer  to  the  question* 
"Is   ar-id  life   insured  in   thin  Association?     If   so#  give  policy  number»* 
the  applicant   answered*  naming  three  other  policies   (on  which  this 
suit   is  brought )*  but   omitted   to  mention  the  policy  herein  referred  to 
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as  A,   tmd   therefor*  the  pleader   charges   that  the  answer  was  fraud- 
ulent and   Intended   to  deceive,  and   that  defendant   relying  upon  the 
same  was   * thereby  deceived  and   led   to  believe  by  said   Insured   that 
the  answer  "Tea"   In  the  application  referred   to  In  the   insurance 
polloy  sued  upon  refers  to  answer   la  said  preliminary  application* 
This   Inference   eeeas  quite  ae   farfetched   anc.  untenable  as   fca  t  drawn 
from  ssid  paragraph  4.       The  intent  to  deceive  Is  no  more   inferable 
frosi  the  facts  pleaded   than  a  mere  oversight  or  forge t fulness.  Passing 
on  an  incomplete  answer   in  an  application  for   insurance*   the   court,   la 
Triple  Link  Mutual   Ind.     »s*n*  v*   7roebef  90   111.  299,  said  that  the 
omission  in   the  answer  showed    (as   it  dots  here)  *a  partial  answer  to 
the  question,  not   that  the  answer   so  faff  *s   it  goes   is  false**     The 
court  also  eaid,  what   is  true  here,  that  the  answer  being  correct  as 
far  as  it  went,  the  company,  by  issuing  the  policy,  waived  further 
answer  and   could  not   successfully  defend  on   the  ground  the  assured  did 
not  fully  answer.      If,  however,  the  answer   in  the  application,   which 
is  made  a  part  of  the  contract  of   ins   ranee,   is  susceptible  of  two 
interpretations,   that  one  «ill  be    -.c  opted   %hlch  is  moat  favorable  to 
the  Insured*      (Forest  City  Ins*  Co.  y*   Hardcaty,  182  111.  39.) 

Kor  does   it  appear   from  reference  to  a  copy  of  Exhibit  B, 
nude  a  part  of  plaint  iff* s  pleading,   that  the  eo-cnllcd  preliminary 
application  is  a  part  of  the  contract  of  insurance.     If  not,  the 
alleged  *  connect ion"  between   it  and   the  application  th  t   is  made  a 
part  of  the  policy  is  not  apparent  or  such  as  furnishes  a  legitimate 
basis  for   the  charge  of  f  aud   in  making  the  contract* 

According  to  undenled  allegations  in  the  statement  of 
claim  defendant  w  s  receiving  premiums  on  all  these  policies  it  had 
Issued   to  the   insured   for  about   eight  years*     It,   therefore ,  muut  be 
deemed   chargeable  with  actual  knowledge  of   them  and   ennot  re   «sonably 
claim  to  have  been  misled   or  deceived  by  the   omission  to  mention 
policy  a  in  the  preliminary  applic   tion*        ith  such  knowledge   it  will 


-tarrl  Mt  r*mam  art*  *ad4  at»t«**»  tab**!*  *t\J  »tot»i*dJ    baa  «A  aa 

aa**  no^tf  »oiyX ■•'.   jsp^nalsj  1*BJ  Mm  ,e\  *>*   frabaafsi    bft«  *a»X« 

Jarf.?   bataaal    alaa   %a*  araiXatf  •:  h*rl»9»*  t*"***"    «av  aaaa 

••Btuijni    a*;    n J   ©J    ««-.•(  :»i   ml  J  iiii  nl    "a*Y"   Yatraaa  MM 

•  aola^olX^A  tidalalXavq   biaa   Si   iiniu   oJ    atafcat   noqu    baua  \oiXo<i 

aw*-ib  J  ill  aa  »ltf#a»4Bu   4aa   saiiolaV.uk   aa  aliup  aaa+a  »<>«»■<  >)ai  * 

aXaata^n:    ursm  o«  ai   ivlto*!  ©i   #B*4Mi  raq   aaaa  aail 

jaX*««  .   .•a»nX*t  •>»**<  lata*o     lam  a  nndi    aoOaaXq  a)o*«?   adl  atoi* 

o   »/U    «a«AaTtfai(X  •*©*  no.  a  n#  ni    i««aa«  »3olqetoaal  n*  oo 

arf*  tmLi  bin*  •  '»«  jJtSi  ^,ft^Jtn~>LjU?i.: 

a*  sawana  XalJtaq  *"  laiaa*  aaab  si   t.i)    *>airai<«  laaana  aa**   «/  aoiealao 

aa*T     *.a»Xfll  «1  aaaa.  si  a*  i*\  aa   ?»waa*  ast*  Jje-do    v*oa  «nviJa»vp  •A$ 

*o  loaitfio   $aX*tf  tavaa*   *dJ    **dJ    ,  aiarf   aw*.*   «i    Sedv  ,biaa  a«Xa  jim> 

?a4jTtft    btrlevr   ,volXeq   arii    aaiwai   vc    « \nj-.qat, .»     *rfJ    »Ja*»    4i    sa   %n\ 

oxb  bataaaa  »a*J    fcouofj   *di   aa   bn  tfoo   baa  *i»wao*. 

A*!ti'  iXqqa  9di   al   tmtmam  Mti   tVtvwaa  .lavas*  xllul  ton 

•w3   'io  *lci: rj'oatiB  ti    «»orji  g  a  aaaa  aX 

a*  aXtfaxar«>)  iaaai  «1  ciolfi.*-    v»j-  if^MSi 

^•g,:   '  **3a*f*afc  isiS 

«fi  fidJ  a   oJ    *©£  .loci    x&aqq*   Ji    ««ob  iaV 

ifsiXa  >••«  «a*4  #1  .        '  >o  *t*q  a  abas 

wU   .  '  •■•u.i  1o  #um  »  »1  «©X^oiX<jqa 

a  abaa  'JXqq*   9*1  J    baa   11    aaa-vj  »4    "bqX*» .  >tta*0M    iesaXXa 

aJtaaXJia,*!  a  aarfala.  tP***J 

•  *v 
la  jMOMtatl  •*!  Hi  a«ald<n»»XX»  baXaabn»  •«   .a* 
b«l  11  aalolXo  IXa  bo  9^  tttataalab  BiaXj 

*tf  1«b«  «  .aiaax  *****->  *t\s  »4   aatfaai 

\:X«,io  vir  m%Ski   >a  a»baX >rOBK  ltmto»  *Ji*  ^Xtfia^-taBo   baaBMib 

o;   fici-aiaa   adJ  %a*  ba^ri^o^o  -»o   ^; 
XX  0B3i  rfoua  xfll        .Boli   oXX«b  xt 


not  be  permitted  to  assert  such  a  claim.   la  fact,  such  know  led  gt 
furnishes  additional  proof  of  waiver*   These  claims  of  fraud  and 
deceit  will  not  stand  a  logical  analysis  of  the  pleadings* 

In  another  paragraph  is  the  general  allegation  that  the 
company**  agent  who  procured  these  policies  conspired  with  the 
applicant  to  conceal  and  withhold  information  M  to  the  correct 
amount  of  Insurance  held  by  the  Insured,  and  tn  t  the  agent  thereby 
ceased  to  bs  the  company's  agent  and  became  the  acting  agent  of  the 
insured.   Construing  this  paragraph  with  paragraphs  4  and  7,  it  Is 
contended  it  ws©  error  to  strike  the  latter  two.   3ut  if  the  alleged 
fraud  in  said  stricken  paragraph  falls  of  its  own  weight  then  the 
alleged  conspiracy  to  consummate  it  must  fall  with  it.   Hut  notice 
to  the  agent,  at  the  time  of  the  application  for  insurance,  of  facts 
material  to  Ian  risk*  is  notice  to  the  Insure-  and  will  prevent  It 
from  insisting  upon  a  forfeiture  for  causes  within  such  agent's 
knowledge.    (Outer  v.   ecurlty  Benefit  As*'n»  336  111.  174 ,  130 f 
The  ecurlty  Trust  Co.  v.  Tarpey,,  182  111.  52,  59* )   In  the  Tarpey 
case  tne  court  said,  upon  somewhat  similar  facts*  it  would  be  in- 
equitable to  permit  the  company  to  say  that  the  policies  were  obtained 
by  fraud  and  deception* 

But  in  fact  the  policies  contained  a  clause  that  after  three 
years  they  shall  be  incontestable,  except  for  fraud,  nonpayment  of 
premiums,  etc*  The  exceptions  do  not  include  or  cover  a  conspiracy  to 
defraud.   The  purpose  of  the  provision  ir  to  fix  a  limited  time  in 
*hich  the  insurer  could  ascertain  the  truth  of  the  representations* 
(ell  v.  Federal  Life  Ins*  ^..  264  111.  425,  434.)   But  defendant 
has  received  premiums  on  these  policies  for  five  yer»rs  after  the 
expiration  of  such  limitation* 

We  think  the  order  to  strike  was  proper  and  the  ensuing 
Judgment  should  be  affirmed*  AFFXPM  • 

"can!  an,  ?•  J*,  and  Grid  ley,  J*  •concur* 
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jou:daf  packing  /ompai& 

a  corpor   tion» 

>ppellant# 

Y. 

C.   K.    XXIAU3A,    Ctt Ml  1ROSS 
and    .    T   R  GALiAHIS*   copartners* 
doing  business  as  3reen  i-arrot 

.  eotRUTRDtt 


C.   X.  XLIAUOA, 


i  CflBEIf  of  CHIC  00. 


259I.A.  658: 


appellee. 


SB.   JU  TIC:-:   8 ARIES  JMriXTZRRC  THE  OJPHUQS  OF  TEE   COTJKT* 


This  is  an  appeal  from  an  order  vacating  a  Judgment  tor 
(555.54  against   the  above  named  defendants t  upon  the  petition  of 
appellee  filed  for  equitable  relief  under       ction  21  of  the  &unicipa 
Bttfrt  Act. 

The  petition  sets  forth  tht  after  service  of  summons  upon 
appellee  in   the  suit  brought  against  all  of   the   defendants  fti  co- 
partners doing  business  as  Green  i'arrot     eataarant,  he  called  on 
plaintiff* c  attorney  and   told  him  that  he  wna  not  a  co- partner   of 
the  other  defendants*   th»t  he  never  had  been*   and   had  no  interest  in 
their  business}   th?t   thereupon  said   attorney  re^ueatee   th  t  he  give 
him  the   uuoitr.ons  and   copy  of   statement   of  claiu  served   on  hiss,  end    thi 
on  coing  so  said   attorney  then  sin tec    to  him  that  he  would  not    take 
nay  action  on   said    summons  or  euit  papersl   thrrt  petitioner  believing 
8»id  representation  di-    nothing   in  said   cauuej   that   the  first  notice 
he  had   of   the  judgment  m  when  execution  on  the  jucgasent  WMI   served 
en  him|  and  Ittml  he  was   thus  defrauded   of   his  day  in  court* 

In  answer   to  the   s^orn  petition  appellant  filed  an  affidavi 
of  plaintiff's  attorney  denying  asking  MQT  such  representations •  but 
admitting  the   aunasons   and    euit  papers  were   left  with  him,    thou,  h  not 
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at  his  request*  and  also  affidavits  of  two  employes  of  plaintiff 

claiming   to  hare  had   conversations  with  Kllauga  and  one  of   the  other 

defendants ,   tending   to  show  adaieslona  that  Klianga  was  >  t  one  time 

a  co-partner  in   the  business©  oi    aaid  restaurant,  on  plaint  iff  *e   salt 

to  which  the  cause  of   action  ^roso* 

The  petition  is  not  one   in   the  nature  of  ■  suit  fttfS&JtfkAAa 

to  *hich  the  authorities  cited  by  plaintiff  would  be  applicable*  but 

one  Invoking  the  equitable  power  confer HMft  upon  the  Municipal  Court  by 

said     ectlon  21.     The  basis  of   the  petition  is  not  error  of  fact  but 

fraud*  and  «•  cannot  say  that  there  was  not  sufficient  basis  for  the 

ola in  set  up  in  the  petition  to  justify  granting  it. 

hile  plaintiff1 |  attorney  denied   the  statement  on  which 

the   charge  of   fraud    is  predicated,  yet  he  had  no  occasion  to  keep 

appellee*  e  papers,  and   the  fact   tt»t  he  did,  without  giving  any 

satisfactory  explanation  in  his  affidavit  for  such  an  unusual  course, 

nay  properly  have  been  considered  by  the  court  sufficient  ground  for 

its  order* 

the  affidavits  tending  to  show  admissions  hy   appellee  of 

prior  connection  nltll  the  firm  are  not  of  such  evidentiary  v#,lue  as  to 

require?  the  court  to  disregard  the  f&.et  of  the  positive  and  sworn 

statements  of  appsilOe  to  the  contrary. 

Vhlle  the  petition  was  not  filed  until  about  three  weeks 

after  appellee  received  notice  of  the  judgment,  during  which  h«  sought 

legal  advice  and  services*  yet  in  the  absence  of  *ay  special  daaags 

or  injury  to  appellant  «e  do  not  think  it  such  a  lack  of  diligence  as 

precluded  appellee  fros  asking  for  the  opportunity  to  establish  the 

charge  of  fraud*   e  think  there  MM  sufficient  acuity  in  the  petition 

to  warrant  the  court* o  order.   nd  wo  cinnot  but  observe  fchat  had  plain- 
tiff gone  to  a  new  trial  on  the  n lapis  questions  of  f?ct  the  case,  In 
all  probability*  *oulo  have  been  concluded  on  the  real  merit  a  of  the 
ca*<&  before  action  could  have  fMNM  had  on  an  appeal  that  at  best  pre- 
sent* a  debateabls  question.  AFP'IHK'  .. 

Ssaalaa,  P.  J.,  and  Grtdley,  J*,  concur  * 
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MR*   JU:TIC&  JBARIK8  DKLIV-.  M>  TH£   OMKOB  OF  ?fl£  COURT • 


This  Appeal  is  frost  &  judgment   for  |SM  and  costs  in 
favor  of  plaintiff   in  a  suit  brought  upon  an  insurance  policy  on 
the  life  of  K&ry  Ponezek,  who  died  July  21,  1926*     The  case  was 
tried  without  a  jury* 

The  policy  was   lsutieri  Mireh  5,  19*3.      It  provided  that 
if   the  policy  lapsed  for  non-payment  of  premium  or  premiums  after 
premiums  have  been  duly  paid   for  three  full  years  or  more*   the 
insurer5   would   become   entitled   to  extended    insurance  us  therein 
provided*      If   the  policy  had   lapse     prior  to  March  5,  1926,   as 
claimed  by  defendant,   the  Judgment  cannot   stand*     The  sole  question, 
therefore,  presented   by   the  record,   is,  whether  any  payment  was  made 
on   the  policy  after   th-t   time* 

'.ppelUnt  contend  ©   th  t    the    finding  of   the   court  was  against 
the  preponderance  of   the  evidence  as  to   th  t  fact.      It  depends, 
principally,  upon     hether  a  receipt   for     £.75,  given  by  defendant    for 
premiums  on  xrs*   Poncaek'e  policies,  wns  given  I roh  17,  1925,   or 
March  17,  1926*     The  last  figure  of    the  y*nx  has  admittedly  been 
change-.',  and   as  the  receipt  wns  offered   in  evidence  to  oustain 
plaintiff's  claim  it  required   a  satisfactory  explanation  of  the 
alteration   to  entitle  admission  of   the   receipt   in   evidence*    (Q-ajra,  y* 
lty   of    Chicago.   225   111.   21*. ) 
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In  plaintiff's  behalf ,   .ono-.ek,    the   husband    of  the   insured, 
testified   that  ht  »ade   the  payment   to  the  company* e   agent,  an     Italian** 
and  that  the  receipt   thercfer  was  c.iven  to  him  and   oa  It  was  the 
figure  "6*   as  indlc.tine   the  year  when   It  van  delivers    to  him.     The 
receipt   of  the  company  Dears   the    signature   of   its  agent,  one  Pewing, 
who  testified   that   the  receipt   KM   in   hie  handwriting,  s&ade  out   at 
the  tine  he  received   the  woney,   that  he  made  no  change  on  it,  and   that 
the  figure  *«*   in   the  year   is  not   in  his  hand   r  it  in.  |   th  t  he  signed 
the  receipt,  and   that   the  money  given  thereon  wan  not  given  to  him  by 
Mr.  Poneaek,  but  by  a  woman  in  March,  1525,  and   that  he  never  saw  Mr. 
Ponezek  until  he   saw  him  in  the  court  room.     The  receipt   reads »  "Re- 
ceived  from  Mrs.  Ponozek  Six  -  76/100  Dollar*  in  payment  of  3  weeks* 
premiums  on  Polio  -  Revival  -  Dewing."       Sewing  testified  that  the 
word  "Revival*   meant   th  t   the  policy  was  reinstated  ht  that  time.     He 
distinctly  remembered   it  was    in  Marsh,   1925,   that  he  gave   the  receipt* 
as  he  Ml  assigned   to  this  work  th»t  month  and  Mtg  memr  at  roncaek's 
house,  where   the  money  was  paid,   except   in   that  month. 

Another  witness,  for  defendant,     ngelo  B.  Bun  sales,   (the 
Italian  referred  to  by  Ponoaek)  a  collector  for  defendant  on  this 
policy  In  1925,  testified  that  he  never  collected  from  Poncsek  but 
suoh  collections  as  he  made  were  from    :onouekve  mother-in-law,  living 
next  door,  with  whom  Poneaek  left  the  money.     He  collected  for  defend- 
ant  in  that   territory  and   called   there  M  often  as  four  times  a  week. 
He  identified   defendant's  Exhibit  1  from  defendant's  collection  book, 
hich  showed   collections  made  on  eight  Pone^ek  policies   for   three  weeks 
of  December,  1925,   amounting  to  £1*40,  and   testified    that  he  made  those 
collections,     the   exhibit   shoved  no  subsequent  payments.     Plaintiff 
introduced    in  evidence  a  receipt  without  date,   readings     "Received 
from  Ponezek  $2,25  1  week  Sunsalow."      -nils  Bunsalow  was  unable   to 
give   the  precise  date  of   that  payment  he   said  he  never  collected   any 
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money  on   the  Ponsaek  policies  after  December,   1925.     The  only  proof 
as  to   the  time  of   the   pnyment  was  Pcn0£ek*s  general  statement   that 
it  was  *after"    the  payment   of  the  4«*75.        If    the  latter  ma  made   In 
March,   1928*   both     onc*ek* »  ai*$    .'^unealow'a  testimony   1*  consistent 
with  the   payment  of   the  |SolS   la   the  year  1929* 

It  appears   thnt  after  Mrs*   Ponc^ek  died  defendant  paid  on 
torn*  of  her  unlapsec   policies  and  for   that  purpose  her  receipt  book* 
which  Panose*  testified  mas  lost*  was  taken  up  by  the  company*  hut 
returned  with  the  payment,   check*       iiuns&lo1**   accompanied  by  ?ono*ek* 
as  he  testified   and  not  denied  by  ^onsiek*   took  the  check  to  the 
undertaker  to  pay  the  latter* &  bills  and  gave  the  receipt   book  back 
to     one  nek.        The   receipt  book  net  being  produced    at   the   trial*   the 
seid  receipts  mac   the   sheet  from  defendant* a  collection  book  con- 
stituted  the  only  documentary  svideass  as  to  payments  of  premiums* 

To  support  the  claim  that  the  alteration  on  the  receipt  of 
Hareh  13  had  been  mace  when  it  was  received*     esolowski*  who  claimed 
to  live  at  that  time  in  the   same  building  the  Fenesek'e  lived*  testi- 
fied  that  Ponozek  shoved   him  the  receipt  and   that  it  was  in  the  earn* 
condition*  with  the  figure  *6"  thereon*  when  he  showed    it  to  him*  He 
said*     "Think  it  was   the  third  month  and   the  16th  or  l?th*    if  I  am  sot 
mistaken}   in  1926.*     He   testified   that  he  lived   there  about   three 
months*  a  little  over  three  years  before   the   trial*     He   testified    that 
he  never  talked   to  Poaesek  or  anyone  previous  to  hia  testimony  about 
the  ease*     Both  he  and  Ponostek  were  illiterate*     lie  could  read  and 
write  a  little  in  Polish.       Ponosek  finally  had   to  testify  through  an 
interpreter*     Testifying  with  r«ference  to  the   receipt   far  $6*75, 
■■ onesek  said.     "I  went  de^n^tairs   to  the  man  {'eaolowekl)  and   told 
him  I  paid   for  three  months.     I  .id  not  hav*   the  receipt  with  me*  Left 
It  at  home*  just   told   this  man  about   it.       Josephine  Mi  there   that 
night**     Nevertheless*     esoloweki  testified   th»t    the   receipt  w*i«  shown 
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to  fti«  aad   that  Josephine  wax  not   there*  ami   thre*  years  after 
the  occasion  he  cl&lmec    to  have  a  clear  monory  of  se<?ia#  the 
figure  *6*  and  the  "date  of  *16th  or  17th«"  on  the  receipt* 
iieregarding   their   conflicting  testimony,   it   ae*?ns   too  prepos- 
terous  for  credibility  that   these   two   Illiterate  men  should  have 
auch  a  distinct  memory  of   the   precise   figures  on   this   receipt  at 
a  ti»e  when  to  thea  they  possessed  no  particular  significance. 
Hot   only  did  Ponezek  testify   that   the  aioney  w  •«  paid   to  Bunealow, 
although  the  receipt  hears   the   sicjnatur*    of  dewing,  who  testified 
It  was  his*  and   the  p^yaeat  MM  made  to  hia  by  a  woman,  hut   both 
Sunsalow  and  feitlng  testified  positively  that  neither  of  then 
ever  collected  any  aoaey  from  lonoaeh* 

Our   conclusion  is   that   the  f laolng  of  the  court  was 
against   the  gr*<»t  preponderance  of  the   evidence  to  the   effect 
that   the  l«*t  payment  Bade  on  the  policies  vmi;   in   the  year  1925* 
and   therefore  the  policy  had  lapsed  before  the  expiration  of  three 
years   from  its  date  and   was  not   in  force  as  extended    insurance  at 
the   tiae  of  lire*   Penozek1 a  ee*ith» 

The  trial  having  been  b*f  ore   the  court   the  Judgment  will 
be   reversed  with  find lags  of  fact* 
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vmwm  of  pact. 

We  find  that  the  premiums  for  $6*75  ana  $2*25  were 
paid  during  the  year  1925*  that  the  last  premium  paid  on  the 
policy  in  question  vao  paid  before  Karon  |«  i9«:e»  and  that 
the  policy  had  lapeed  for  nonpayment  of  premiums  oefore  that 
timet  which  wae  the  expiration  of  three  full  year*  after  the 
date  of  its  issuance,  ant  ihr-t  no  premium  m  the  polioy  vat 
paid   thereafter* 
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On  appeal  of  »•  H.  FBlfSg 

It  COMPACT,  a  corporation. 
Appellant • 


AP/T5AL   f-Otf    CIRCUIT    COWT, 
i 


259  LA.  659 


.  JU  TiC.  B\RITV:^   3  u;  TBS   OPXMI0*  OF    r#&   COUKT, 


fhie   is  a  creditor's  bill   filed  under   section  49  of    the 
Chancery  Act  to  compel  the  discovery  of  any  property,  saoney  or 
thing  in  action  due   It     illlaa  l«    *rltta,  or  Held   in  trust  for  hia, 
and  to   subject  the   saae   to  the  p&y&esit  of  a  juogesent  against  nia 
for  ?5»437.20  and   costs  of  cult,   in  favor   of  complainant  entered 

prll  29*   1923*  on  which  an  execution  was  issued     ugust  3»,  1926* 
and   returned  by  the   sheriff  Jtovesber  30,  1923*  "JTo  part  s&tisf led.* 
The  hill  was  filed  March  4,  1929,  and  on  Ssrch  6,   the  euausons  was 
eerred  upon  swld  frltts,  and  the  president  of  appellant*       illlaa  T» 
Trltte  was  appellant**  treasurer   and  general  manager  at  a  salary 
of  17,500  a  year,  payable  in  aenthly  inat*llaente  of  $623,   each  on 
the  first  of    the  following  month. 

May  34,  1929,   the  JligpNBt   debtor  filed  his  answer,  and 
on  July  15,  1929,  he  and  appellant  filed    their  joint  and   several 
answer   to  the  effect  that  neither  had  possession  or  control  of  -an? 
aoncy,  *  *  *  or  other  chosea  in  action  belonging  to     illlaa  T*  Fritts* 

"epteaber  23,  1929,  a  receiver  «Mi  ap^inted  on  the 
pleadings,  with  the  Ukiml  powers   in   such  a  cans,  and  on  February  17, 
1930,  upon  a  he   ring  had   in  open  court  a  decree     was  entered     in-  lag 


t    »IX©«1 


*7 


Lm  is, 


>  i3  2s  f\        A  *©  X*©<w« 

X*  1*  u 

Mtf    "i©  tfr   aoi«".-  •■     l*  »*»  -vi©    ©    | 

•1  .     vi  4ff«q&b0&  #  %•  Jfr©*x*«l   n<£   oi   m*m   Ml 

©«  t«fiiaiqttB»  to  wmm  ^«*l  *#« 

•  86QL    »«l    *MfM<       MMMjri  ■*»   R*  ifOif<«    fl 

".©•i'taUn©    Ji*©.  ••*  flttCi  t    til 

•©©    IMMM    M*#    «•    AVI**   S»    MM    I  tit*    ,  *    **!»■    ©©1*1    «*«    Ultf    MfT 

.T  awiXJU        •  JiuXX©<mji   t©  *(  ■   fftt|tf  ^•T-x^• 

X?*X**   ©  I©   l«aMtMi  I«nMt   tor   *»*«?.  "»i*   *'  .lit* 

.dia&a  %«l«*aXX©? 
Ml  ,r*)w»«<«  i.id   I  ?**«&  .trStX  »+t  x*S 

•©MM    Ml©   /nJut   "ri'»ri-  *•   DfW 

Xfto   "©  X©l*fl»o    1©  aol»»«BO<3    V    *©jMj  <h!j    ©<t    i»w*B© 

•«4*iiY  •  *  aaXXUt;  ©J  3«l*fioX»4  »*  ■••**«»  *•*«  •    ■    n\»aom 

Ml*  a©    »4fu© 
,    .  rc«*©t  m  txtm  .•-ma  ©  *•#•   n  q  L*u*m  Mti  .    r,«i  f>**I$ 

jp,  •«©*»©  ©**     »»*©••  ©  ltM»  «•*©  al   bof  ,    cfl 


-2- 

the  tt*x%*  as   above   stated,  anci    lhr.t  after  the   filing  of   the  bill 
©f  coKplalnt  and   after   the    (service   of  auwmoms  appellant  paid  fffff 
to  Till tam  T*   Pritte  salary  to  the  amount  of  Hm  for  the  Months 
of  March  and    *prilt  1929,   as  id  payments  having  been  made  on  -.prU 
1   and  Kay  1,   1929»   reapectlvelyf   that  no   selary  has  been  paid  by 
appellant   to     illiam  T.  Frlttts  «inee  May  1»  Iftttf   thvt  on  July  15* 
1929,   the  president  unci   vioe  president  of  appellant »  and     1111am  T. 
frritts  at   its  treasurer,  mutually  agreetf    to  waive   the  payment   of  salary 
by  the  company  for  the  balance  of   the  y»MT|  that   the  Judgment  debtor 
wma  entitled   out  of  a&id   ©alary  of  ft&SM  to  en  lnmptlij  of  t&$$s 
and   that  complainant   ie  entitled   to  recover  frenr  appellant  flll5. 
the  balance  of  the  salary  it  p*id  to     lllisas  f#   *rltts  for  the 
months  of  March  and  April,   1929. 

Other  provisions  of  the  decree  need  net  be  ncter  &a  the 
appeal  presents  as   the   controlling  question  whether   the  unearned 
salary  of  the  judgment  debtor   is  a  chose  or  thing  In  action  ox 
property  upon  which  i  lien  Is  #lvta  by  the  filing  of  A  oredltor'a 
0111  under  said  statute*      If  not.  then  the  salary  earned  after  tho 
filing  of  the  bill  and   so  paid  oould  not  be  reached  under  ss&id  bill* 

the  general  law  upon   the   subject  is  stated   In  15  C»  J. 

1407 1   M  follows  * 

"Salary  oosipletely  earned  before  the  filing  of  the 
bill  by  perform  nee  of  all   aei vices  vequirve   to  entitle  the 
debtor   thereto  may  be  subject  to  the  payment  of  his  debts* 
although  not  payable  when   the  Dill  is  filed*     Jut  unearned 
salary  Is  not  reachable*   aince  neither  the  creditor  nor  the 
court  could   eompel  t&e  tefcfttV  to  work  out  his  part  of  the 
contract  and   earn  the    salary  for  the  use  ef  the  creditor." 

filing   this   statement  ef  the  law  and  applying  these  principles  in  1'vor 
V.  Haver,  339   111.  458,  where    It  <mn  sought  under  a  creditor* |  bill  to 
reach  as  a  chose   in  action  unearned   commissions  of  an  employe  under  a 
contract  thereby  he  was   to  be  paid  a  percentage  on  orders  for  merchandise 
sold  by  or   through  him,   the   court  said  that  the  Judgment  cred- 
itor    eould  not   subject  te  hie  claim  any  right  which  the  judgment 
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debtor  "would   acquire   in  the  future #"  and  that  *an  unearned   cosmiissien* 

could  not  be   subjected    ta  the   or  citor'a  claim  bee&uae  neither  the 

court  nor  the  creditor  could  compel  th«  debtor  to  render  hie  personal 

aervicea  and   earn  oo&mlsoiona  fox    the  use  of   the   creditor.     Defining 

a  ohoae   in  action  such  as  may  be  reached  by  a  creditor's  bill  under 

said   section  ''9»  the  court   saldi 

*A  thing  in  -ction  is  property  distinguished   from  a 
thing  of  vhich  the  e^ner  hay   the   sefcual  or  eon^.j-uotivs 
possession  but  for  which  an     tit  ion  may  be  brought   to  reduce 
it   to  poentiseion.      Jt   Is   conawnly  tenae.-!   a  choae  in  action 
and   is  a  peraonal  right   to  demand  money  or  property  by  an 
action j  "out  a  present",   right  of  action   is  not   neeeeanry,  and 
the  evidence   of   the  right   to  the  money  or  property  amy  be  a 
note  or  contract*  provided   it  is  absolute." 

But   the  right  to  a  salary  is  not   absolute  until   it   is   earned ,  and 

the  debtor   could  not  be  oontpelle^    t,o  render  personal   services  to 

earn  it.     The  court  went   ^  to  say* 

*  !anife   tly»   a  oreftitor   can  have  no  greater  right   to 
sonsy  or   property  than  the  debtor  would   have,  and  to  constitute 
a   thing   in   action    the?*  must  be  a  flaatf    ptliinl   right  of  the 
owner  to  recover   th*j   money  or  property  in  an  action  in  his  own 
name,      (^onte  v.   Cooper .   90  111.   440. ;• 

Thie  rule  ia  followed    in  other  Jurisdictions.      (3alrd  fc 

'ens  v.   Stets.   13   ity.  1.  7*>9f     Browning  v.  Pettis  &  tforrowf  8  Paige 

(S.  T.)  968!     Troupers  v.  Tampers.  159  ST.  Y.   ft«  817.)       In  Bon$e,  v. 

Cooper i  90  111.  440,   cited    in   the  tftaav  «Ree9   it  In   said* 

■A  cr*»ditor  by  filing  s  ©realtor'  •  bill  laerely 
acquires  a  lien  upon  the  assets  of   the  4 btox   existing  when 
the  hill   is  filed.  and   if  such  assets  consist  of  accounts  duo 
or  ohoses   in  action,   if    the  debtor  himself   could  not  maintain 
an  action  for  a  recovery  of  the  same,  we  are  aware  of  no 
principle  upon  which  a  Judgment   orecitor  could  maintain  a  bill.* 

Tested  by  these  principles   it   ia  apparent   th? t  when  the 

bill  was  filed,   to-wit,  Unreh.  4.  19120.  no  salary  lor  that  month  or 

any  subsequent  period   who  due   to  or  earned  by  the   Judgment  center 

ano  as  he  could  not  maintain  an   notion  therefor  his  creditor  could 

not*     It   la  only  an  earned  salary  th«t  is  reachable  by  such  a  bill* 

and  as   stated   in   said  authorities,   the  lien  of  a  creditor's  bill 
ttachen  only   to  the  u&aete  of   tlM  debtor  existing  when  thu   bill  le 


oam  •«»  «1   *tjUfi'»F   oXtroo*   ie*o*«b 


yiiffitsu.     .io*iw>«>   old   to  »«o   «U    mi)  o*l  ./o  «* 

I 


;C4|     0 

- 


,    -•  :    >i  :;<:       .;^.r^.    < 


1 


oJ  oooirtoxs  Ijm»»-2*<;  *»6woi  <  ftfo"* 


41 


*\i--a   ojf    nr 


IVlH    J 


^.1io€]       .:<•:•;...;*    ttf*t   **ihrf#«    rrr    bOwoXXol   §J    »X*1     ■     •' 

*****  *  imm*  a&axssS:  •«*♦  •* 


I    tj  ,  • 

XX-'*- 
tOTl  •♦*<-■"•  ••   - 

10  Acm»  3  tit*  lot  x««lm 

OXlfOO    t»*l!r»*0    »***    tOl*T 

^ilir  *  riooK.    y:c  oXo*orfo*«i 

IXi'M    a'TWii^to  *    10   BOiX    «M    ,t>UMW!^-«    si  m    Ul    0»#O#«s    ** 


««    |WHl  .  »«■    XXio 

HNTttf*    "X©    04    Mlh    «MT     . 

•"  ;  •■  r     ■   ;        :•  '. -.        Id    I  l     MM 

*i  kmtn*»  «-- 


-4- 

filed   and  does  not  embrace?   ta  mo  sequent  ly  acquired  property* 

The  fast  urged   that  one  way  ay**i£n  salary  to  fee   earned 
in  the  future  doer  not  affect  the  question  for  the  re  figment 
would  be   ineffective  If  the  salary  m  never  earned.      It   is 
essential  to  a  lien  by  a  creditor* e  bill  Mbbt  it  be  completely 
earned  at  the  filing  of   the   Dill. 

Appellee  he m  Kseignod   cross  error*  but  ft|  they  are 
predicated  upon  the   claim  of  right   tc  reach  unearned   salary  and 
bo  right   to  deduct  said   exempt  ion  it  become**  unnecessary »   in  view 
of   the  conclusions  ve  hare  res eher  ,   to  disscucs  them* 

Bo  far  ae  the  decree  Rives  a  lien  upon  the  Judgment 
debtor's  salary  thst  become  due  or  accrued   after   the  filing  of 
the   bill  a&d  decreeing  that  bo  y*?  the  receiver  ail  unpaid   salary, 
whether  earner?   before  or  %fter  the  latter* s  appointment*  ana  rtteru 
the   cause   to  *  Raster   tc  t?-k<?  proof  of    the  amount  of   salary  earned 
after  the  filing  of  the  ?>ili  or  the  appointment   of  the  receiver 
in  order  tc  have   the  MH  applied   on   the  judgment, .   it  WllS   bo 
reversed • 
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IK  VIVO  E*   Jl>A0KL3, 

Appellant* 


Ai>JSAi*sroii  maris  ipal 

C0U1  T  OF  CSXffACKU 

KB.  JU^TICri  BAflM   D.  LIVBBJBCD  THE  OPINION  OF  TH2  COU!  ?. 

rhie  Is  an  action  to  recover  rent  upon  a  written  leaae. 
The  defendant  pleaded  con  is  true  tire  eviction*  Tke  case  was  heard 
without  a  jury  and  from  a  finding  and  judgment  for  defendant  this 
appeal  was  taken. 

The  lease  was  frost  plaintiff  to  defendant  for  a  tern 
beginning  May  1.   1928.   and   ending  April  •§»  1930*     The   rent  sued 
for  was  for  the  month  of  October*  19*s§,  up  to  which  time  defendant 
paid   the  rent.       -Defendant  vacate     the  premises  September   3G» 
1929*   relying  upon  certain  acts  hereinafter  referred  to  ae  con- 
structive eviction.       The  premises  in  question  was    an  apartment 
on  the   second  floor  of  a   three-story  building*     The  landlord 
occupied   the  apartment  on   the  third  floor* 

The  main  acts  and   circumstances  of  which  defendant 
complained   to  plaintiff  consisted   of  conduct  on   the  part  of 
plaintiff's  wife  claimed   to  have  been  done  with  his  permission  or 
acquiescence.     These  several  acts  consisted   of  her  going  to  the 
door  of  defendant* s  ap  rtment  anc   rapping  loudly   thereon  and  either 
demanding  the  right   to  enter*  for  one  purpose  or  another*  or  by 
then  asserting  in  a  manner  that  oarried  the  innuendo  of  some 
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Impropriety  thst  defendant's  wife  had   a  nan  in  the  apartment 
and  on  other  occasions  by  disturbing  and  annoying  defendant  and 
Instates  of  his  apartment    in   talking  through  a  tube  to  the  tenant 
on  the  first  floor   in  a  loud  voice     bout  defendant's  wife*  and 
on  other  occasions  of  her  using  obscene  language  that   could  be 
heard   in  defend nut's  apartment. 

ith  the  exception  of  the  incident  occurring  about 
the  middle  of    September ,  1929*  all  of  the  oecurrences  relied 
upon  as  amounting  to  construct  Its  eviction  occurred   from  a  year 
to  three  or  four  sionthe  previous;   to   the   time  defendant  vacated 
the  premises*     Sut   there  oan  be  no  constructive  eviction  unless 
the  tenant  abend onde  the  premises  on  account  of    the  acts  or  cir- 
cumstances claimed   to  operate  as  such*  however  much  he  may  be 
disturbed  in  the  beneficial  enjoyment  of  the  premises*     (36  C*  J. 
M0t  Barrett  v*  Boddle*  158  111*  479j     Ke>  tlag  v*  ^prlntc;er*  146 
111*  481 v  496*)     If   the  tenant   continues   to  occupy  the  premises 
after  commission  of  aets  which  would   justify  him  in  abandoning 
them  he  will  be  deemed   to  have  waived  hie   right  to  Abandon  them 
and  he  cannot  sustain  his  plea  of  eviction  by   showing  that  there 
were  circumstances  which     ould   Jurtify  him  in  leaving  the  premises* 
(Ken ting  case »   supra*  p*  496* )  As  defendant  continued  to 

occupy  the  premises  in  question  and   to  pay  the  rent  after   these 
several  acts  and   circumstances  occurring   in  and  prior  to  June* 
1929*  he  is   in  no  position  to  assert  the  right  of  eviction*  even 
if  they  were  such  as  would  have  constituted  it  had  he  abandoned 
the  premises  in  consequence   thereof  within  a  reasonable  time 
thereafter.        H  shall  not*  therefore ,  undertake  to  review  the 
evldenoe  as   to  these  several  acts  and   circumstances*  but  shall 
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merely  consider  the  only  other  incident ,  thnt  of  September*  1929* 

At  that  ti»et  pursuant   to  an  arrangement  with  the 
defendant,  llr.  Frank  Gardner,   acting  for  the  administrator  of  the 
estate  of  Mrs*   Cline's  mother,   csll$<;   at  defendant's  apartment 
with  referenoe  thereto  and  for  the  purpose  of  having  Krs«  Cline 
take  him  to  certain  property  belonging  to  the   estate*      -fter  ho 
had  been  talking  with  Mrs.   Clia©  with  respoct  to  the  business  ia 
hand   for  about   twenty  minutes  Mrs.  Pagels  knocked  on  the  hall  door 
and  in  a  loud  voice  said  to  Brs.     line  when  she  came  to  the  doort 
"ton  got  a  man  in  there  and  I  won't  stand  that  in  my  flat.*     Defend- 
ant testified   that  he   called   up  plaintiff  on  the  telephone  with 
regard   to  the    incident  and    told  him  that  that  wis  something  he 
could  not   toleratet  that  it  had  gotten  on  his  life's  nerves  and  that 
she  vftB  In  ouch  a  condition  they  could  not  live  in  the  building 
with  these  continued  annoyance©,  and  that  Pagels  said*  *My  wife 
understands  what  is  going  on  in  the  building!   she  has  a  right  to  do 
what  she  thinks  is  best**       from  that  time  on  defendant  did  not 
stay  in  the  building  and  mot«d  out  his  furniture  September  30, 
and  sent  the  keys  for  delivery  to  plaint  iff* 

Pagels  denied  stating  as  testified  to  by  defendant   that 
Mrs*  Pagels  hid   the  running  of  the  building,  and  what  she  did  in 
running  the  same  was  all  right  with  him,  and  his  version  of  the 
conversation  of  the  September  incident  differed  from  defendant's* 
He  said   that  Cline  asked  him,  "hat  went  on  in  that  apartment 
yesterday?"  and  did  not  attempt  to  tell  plaintiff  what  v*ent  on! 
that  Hrs*  Pagels,  who  « as  present,  answered   that  she  would   tell 
him  if  he  brought  Mrs.  Cline  up  to  their  apartment)   th^t  aline 

did  not  say  that  he  was  not  going  to  stand  for  his  wife  and  her 
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guests  being   insulted* 

%'hat  firs*  Pagels  said  when  said  administrator  was  calling 
on  Mrs*   011ns  is  not  controrerted*     Insulting  as  It  wan  in  Its 
slanderous   innuendoes*  we  tire  not  prepared  to  hold   that   it  con- 
stltuted  construct ire  eviction  even  if  plaintiff  knew  and  approved 
of   the   saute*  which  he  express  'ly  denied,  and  which  there  is  hardly 
sufficient  proof  to  support*       Me  does  not  appear *   except  by  general 
inference  from  the  testimony  of  defendant »  to  have  approved  of  this 
particular  incident* 

In  view  of  defendant's  waiver  of  any  right  to  act  on  the 

previous  Incidents  relied  upon*  his  clnin  of  constructive  eviction 

rosts  entirely  upon  the  effect  to  he  given  to  said  September  incident* 

As  said    In  '  uto  Supply     o»  v*  |  cene-ln-  ct ion  Corp* *  340  111*  196 1 

•Set  every  act  of  a  landlord   in  violation  of  his  covenants 
or  of  the  tenant's  enjoyment   oi    the  premises  under   the  lease  will 
amount   to  a  constructive  eviction*     Some  acts  of   interference 
nay  be  mere  acts  of  trespass  to  -hieh  the  term  'eviction*   is  not 
applicable*       to  constitute  an  eviction  there  must  be  something 
of  a  grave  and  permanent  character  done  by  the  landlord  clearly 
indicating  the  intention  of  the  landlord   to  deprive  the  tenant 
of   the  longer  beneficial  enjoyment   of   the  premises  in  accordance 
with  the  terms  of  the  lease •  "      (Citing  authorities*) 

This  principle   is  so   clearly  established  as  not  to 

require  the  analysis  of  cases  applying  it*     It  is  said  in  3 

c.  J*  p.  267*  that  a  constructive  eviction  may  arise  from  the 

improper  conduct  of  the  landlord   in  interfering  with  the 

beneficial  enjoyment  of   the  premises  "such  as   threats  of 

expulsiont   attempts   to  lease  to  others,  unreasonable  demands* 

insults  or  assaults #"  but   th--t  such  matters   in  order  to 

constitute   constructive  eviction,  "must   substantially  interfere 

with  the  tenant's  beneficial  enjoyment  of  the  premises*  and   the 

Interference  must  be  of  a  permanent  nature •"   wne  of  the  oases 

refer  ec    to  is  Lawrence  v*  Rapaport*  £13  Kich#368»where   the  court  saidt 
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*5tere  word  a,  no  matter  how  off  ens  ire,  and   unwarranted  demands 
cannot   constitute  an  eviction,  vecftuae   the    interference  with 
tht  beneficial  enjoyment  of   the  premises  mist  he  something  of 
a  more  permanent  nature  than  a  personal  altercation  between 
landlord  and   tenant." 

In  view  of   the   authorities  cited  we  do  not   think  the 
evidence   Is  sufficient   to   show  &  substantial  lnterf erenee  with 
the   tenant* e  beneficial  enjoyment  of   the  premises  or  that   the 
interference  was  of  a  permanent  nature*      " h&tever  remedy  defend* 
ant  may  have  therefor  #e  ciu  not   think  the   only  incident  he   is  is 
a  position  to  rely  upon  as  amounting  to  a  constructive  eviction 
can  be  so  construed  either  &e  a  matter  of  fact  or  as  a  matter  of 
law.     Consequently  the  Judgment    in  his  favor  must  be  reversed 
and   a  judgment  will,  be  entered  here  for  the   installment  of  rent 
due  and  sued  for  of  $140,  with  interest  at  five  per  cent  per 
annum  from  October  lt  19Z9t  to  date*     Xn  view  of  this  conclusion 
it   Is  unnecessary  to  construe  alleged  errors   in   the  court's 
rulings   on  the   submitted  propositions  of  law*     The   court  should 
have  granted   plaintiff's  motion  for  Judgment  in  hie  favor* 

nma  i  -   i  i?a  a  rsetat  of  fact 
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roMM  of  jpact. 

We  find  that  none  of  the  occurrences  veiled  upon 
as  &  defense  to  this  canoe  of  action  amounted  as  a  natter 
of  fact  or  of  lav  to  a  constructive  eviction* 
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MR.   JUSTICE   SAftVSS   2&I.IVBMBI  TBS  OPINIO*  0?  THK   COODT. 


this  le  an  appeal  from  a  decree   in  chancery  entered   upon 
a  third  remandment  of   the  cause   to  the  trial  court*     The  history 
of  the  litigation   is  as  follows : 

The  original  bill  ems   brought  by  appellee     iliiam  Q.     urn 
as  sole  coxcpla inant ,  and  sought  specific  performance  by  defendants 
ef  their  written  agreement  to  lease  certain  premises  for  a  garage* 
The  agreement  purported  to  be  between  appellant  Morris  H.  Bericson 
as  first  party*  and   said   -urn  as   second  party*  hut  was  signed   also 
by    \nna  J.     urn*   the  wife  of  s«id     urn*     A  cross-hill  was  filed  by 
defendants  to  which  una  J*     urn  was  made  a  party  defendant*  alleging 
that  without  her  as  a  party  complainant   specific  performance  could 
not  be  enforced  by  *illian  G*     urn*       nswerlng  the  cross-bill 
separately  the     urns  denied    thAt  said   agreement  purported   to  giwe 
her  any  interest   in  the  premises*  but   Heat   -Villiam  3*     urn  had  a 
right  and   interest  therein  ass   sot   forth  in  his  bill  of  complaint* 
On  issues  joined   and   a  he  ring  had   a  decree  wws   entered  awarding 
specific  performance  of    the  agreement  and  dismissing   the   cross-bill 
for  ^  nt   of  equity*     On  appeal  to  this  court  that  oecree  was  rewersed 
and   the  cause  remanded  with  directions  to  dismiss  the  bill  and 
grant  relief   under   the   cross-bill.        (<i23   111*   *»p«  86*)     The 
ease  then  went  to  the    supreme  Court  on  writ  of  error*  which  reversed 
the  decree  of  thin   court  and   Affirmed   the  decree   of  the     uperier 
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Court  with  direction*   for  its  moc  i?  ic   Uon.      (   urn  y.  Barkson,   305 
111*   331*)        On  mod  if lent Ion  mate  by   the   lower  court   the   cause  was 
taken  direct  to  the     upreme  Court  by     rit   of   error,  which  then  on 
its  own  motion  reconsidered    its  former  decision*  and,   consolidating 
the   oauaes  on   the  two  write,  reversed   both  the  deoree  of  this  court 
and   that  of  the   Superior  Court  and  remanded   the  cause  to  the  latter 
court*  "with  leave  to  the  pnrtleo   to  amend    their  pleadings  If  they 
be   so  advised,  and  for  further  proceedings  not   Inconsistent  with  the 
▼lews  herein  expressed*"     (300  HI.  52u#)         n  itr  remand  ment  pursuant 
thereto  the  pie  dings  were  amended  making     nna  J*     urn  an  additional 
party  complainant  and    cross-dt-fendEnt ,  and   complainants  filed   a  second 
emended   supplemental  bill  of  complaint,  setting  forth  that  in  the 
meantime,  while  the   euit  was  pending,   the  term  of   the  lease  contracted 
for,   Including   the  period  of  renewal  provided  for,  had  expired*   Re- 
referenoo  to  a  m  ster  hawing  been  had  aft?   exceptions  to  his  report 
overruled,   the  chancellor  held  that  while  the  time  for  speciflo  per* 
formanee  of  the  contract  bad  expired ,  as  alleged    in  the   second  amended 
supplemental  bill,   the  court  bad  power  to  enter  a  judgment  at  law  for 
damages  for  nonperformance  of  the  contract,  found  to  be  113,710,  and 
it   accordingly  entered  a  deoree   for  tht  t  amount   in  favor  of  complain* 
ants  again  at  defendants,  and   this  appeal  followed* 

It  appears  thnt  pursuant  to  said  agreement   the  flvo  defend- 
ants to  the  0111  and   the   complainants  herein  met  Harsh  17,  1916*  and 
all,   including  Mrs*     urn,   signed   in  duplicate  a  lens©  as  agreed  upon* 
The  agreement  provided   for  t*e  deposit  of  $1,000  "to  be  applied  on  the 
first  part  of  the  lease  term,"  and  al?o  recited   that  a  deposit  of 
$500  had  been  made  by  the  ascend  p«rty  as  earnest  money  "to  apply  as 
good  faith,"   and,  on  occupation  of  the  g*  rage,  "to  apply  as  rental*" 
After  the  lease   in  duplicate  had  been  executed  as  aforesaid  but  not 
delivered,  a  disagreement  arose  as  to  the  construction  of  tbe  agree- 
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raent,  whether   it   required  an  additional  deposit   on  execution  of 
the  l*ft0©  of  #l»GOO,   «s  claimed  by  defendants*  or  only  £50  >  as 
contended  by     urn.         urn  tendered  $50>'!  and   defendants  r  e fused   ta 
rtccept   the   tender  or  to  deliver  a  copy  of   the  lease  signed  by  them 
unleaa  $1*000  additional  va«  paid*       This  disagreement  over  |SfM 
led   to  this  ensuing  lengthy  litigation* 

The     uprerae  Court's  reeonelden tion  of  itti  forme?  decision 
of  the  ease  was  due  .apparently  to  the  f-ict   it  was  only  upon  the 
record  of  the  seeontf  mrt&  of  error  Moat  it  ^r:e  brought   to  the  court* a 
attention  th-t  Bra.     urn* a  answer  to  the  Berksona'    eroaa-bill  dis- 
avowed any  interest  in   the  n&reement  for  the  lease*  and  she  then 
filed  her  consent   in  the  supreme    'curt  to  be   bound   thereby*      In  its 
previous  decision  the  court  h  d  held   ttsaft  to  obtain  relie?f  of  specif lo 
performance   she  was  a  necessary  party  to  the  billf  either  aa  a  com- 
plainant or  defendant ,   artf  held    in  both  opinions  that  all  parties 
considered  her  as  one  of  the  parties  to  the  contract  but  thfjt  her 
name  «u  unintentionally  omitted  fro®  the  body  thereof.     Th©  court 
elenrly  Indicated*  if  it  did  not   in  effect  hold*  ftfcmt  had   she  been 
made  a  joint   complainant  relief  by  w?y  ef  specific  performance*  on 
the  stats  of  fscts  before  it»  would  have  been  warranted,  it   spying 
■th«it  auch  contract,  when  considered   in  eonnection  with  the   lease 
signed*   is  of   sufficient  certainty  to  arrant*  under  proper  oleadin/t 
*tt$  proof >   (italics  ours)   its  enforcement  by  specific  perf onoanee.* 
(309  111*  523.)         hile  it  also  held   Nam*  the  Berksone  wet*e  not 
entitled   to  hare  the  contract  remover'   at  a  cloud  upon  their  title 
it   snid   thfct   i«  view  of  the  disclose     attitude  of     una  J,     urn   in 
her  answer  to  the  cross-bill  and   her  maintaining  it  until  she  filed 
in  the     upreme  court  her  consent  to  be  bound  by  the  contract   in 
question*   "the  Berksone  ohould  be  Eiven  an  opportunity  to  chew,   if 
they  can,    in  *h*t  manner,   if  any,  the  attitude  of  Krs.     urn  subsequent 
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bo   the  disagreement  of   the  parties  on  V   rch  17 ,  1916*   justified 
refuel  on   their  part  to  execute   the  lease  in  question  in  so  far 
t9   that  natter  relates  to  ^he  question  of  damages*"        (Italics  our a.) 
Prom  theee  rulings  anc    the  character  of   the  remand ing  order  tt  would 
seem  that  the  rem&ndment  contemplated  Ju»t   such  an  amendment   to  the 
pleadings  ns  has  been  made  and   ft  decree  in  conformity  with  amid 
rulings  unless  defendants  could   s>ho^  such  damage  by  reason  of  Mrs* 

urn's  attitude  as  justified    their r efusal  to  execute   thd  lease* 
On  that  subject,  however*  defendants  tore  offered  no  specific  proof, 
nor  is  there  any  additional  proof  tending   to  show  a  change  of  facts 
from   those  upon  which  said  rulings  were  based*      It  does  not  appear 
that  Mrs.     urn*»  disclaimer  in  her  former  pleadings  either  misled  or 
ciueed  appellants   to  change  their  position  in  any  ^ay  to  their 
financial  detriment*     They  hare  continued  «  as  before*    in  the  possession 
sad   use  of  the  property   for   their  own  benefit  and  profit* 

But  notwithstanding  the  record  discloses  no  change  of  facts 
from  those  en  considered  by  the     upreme     ourt*  except  th«t  the  time 
for  specif le  performance  has  in  the  meantime  expired*   thus  necessi- 
tating a  change  in  the  character  of   the  relief  decreed*   counsel  for 
appellants  ha»    re-argued   the  rulings  so  made  by  the  Supreme  Court* 
contending  th*;  t  they  are  mere  dicta  because  of   the  Changs  of  plead- 
ings as  aforesaid.     There,  being  no  material  change  of  facts*  however* 
to  *hioh  '•.hose  rulings  apply  we  cannot  entertain  such  assumption. 
The  Supreme  Court  having  held  on  substantially   the   same  proof  that 
the  agreement  and   signed   lease  constituted   a  contract  that  was 
snforcibls  by  the     urns  Jointly  against  appellant*  under  proper 
pleadings,   and   the  pleadings  having  been  amended   to  conform  to  its 
expresses  views*  and  there  being  no  new  proof  having  any  legitimate 
tendency  to  change   those  vlsws*  we  fail  to  eee  any  occasion  for  a 
re-discussion  of    then,   or*   in   the     beence  of  any  additional  proof 
th  t  mill  Justify  appellants*    refusal  to  sign  the  lease,   any  reason 
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why  the  decree  is  not  entirely  consistent  with  them,   in  fact*  as 
the  remandment  contemplated  no  nev  issue  of  fact,  except  the  effect 
of  Mrs*  urn*e  change  of  attitude  as  aforesaid,  in  the  absence  of 
any  proof  on  that  subject  the  trial  court  may  *ell  on  amendment  of 
the  bill  and  of  the  supplemental  bill  hare  declined  to  re-open  the 
case  for  nny  other  proof  than  that  necessary  to  support  complainant'  a 
claim  of  damages.   Otherwise  it  could  hare  entered  a  decree  in  accord- 
anee  with  the  c  cision  of  the  supreme  Court  as  aforesaid*  (Boalc  v« 
Tipton*  222  111*  639,  64 7 |  Tribune  Co*  v.  mery  Motor  Livery  C<ut 
338  111.  837.) 

The  point  is  made  that  the  trial  court  could  not  assess 
damages  and  that  defendants  were  entitled  to  a  jury  trial  on  that 
question*  The  court  did  not  lose  jurisdiction  by  the  lapse  of  time 
within  which  specific  performance  could  be  decreed,  and  haying 
properly  acquired  jurisdiction  to  give  equitable  relief  it  properly 
retained  it  to  give  such  relief  as  would  settle  the  whole  matter* 
(Orlffln  T*  Or iff  in.  163  Xll.  216.) 

The  damages  were  assessed  on  the  theory  tht  t  their 
measure  is  the  difference  between  the  rent  reserved  in  the  lease 
and  the  reasonable  rental  value  of  the  premises  from  time  to  time 
and  year  to  ye-ir  during  the  term  the  lease  was  to  run,  namely.,  ten 
years*  timely  notice  having  been  given  to  exercise  the  option  of 
renewal*   Appellants  urge  that  the  measure  of  damages  is  the  value 
of  the  leasehold  on  the  open  market  at  the  time  of  the  bre  ch»  or 
the  difference  between  the  rent  reserved  and  the  actual  rental 
value  of  the  premises  at  the  time  of  the  breach,  citing  eaaes  where 
the  action  wr<s  one  at  law  for  breach  of  contract* 

But  the  urns  had  a  choice  of  remedies,  one  at  law  for 
breach  of  the  contract,  and  the  other  in  equity  for  spec if io  per- 
formance. Filing  the  bill  herein  ws  an  election  for  the  latter 
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remedy*        It  did  not    seek  damage*  for  brenoh  of  the  contract  but 
•ought   to  keep  it  alive.     Thie  complainants  hn^   the   right   to  do* 
(Kpybllng     ona  Co*   r*  Look     titch  Fence  Co.,   ISO   111*   660 1     Kadi  ah 
et   *>1.  y*  Youna  et  aj«,   108  111.  170 f     i  luka  T.  Blollckl*,   S3 6   111. 
202*)     It  eas  only  when  the  lapse  of  time  during  the  pendency  of 
the   cause  rendered   specific  performance   impossible   tht  complainant s 
had   recourse  to  the  altera". tire  remedy  for  damages*  not  however  on 
the  theory  of  a  ore  eh  at   the  time  of   defendants'    refusal  to  perfor»# 
but  on  the  theory  that   complainants  being  entitled   to   the   lenee  and 
possession  and  use  of   the  premises  under  It  a  court  of  equity*  con- 
sidering as  done  that   which  ought   to  be  done*  would  regard  defendants 
la  the  same  position  as  though  they  hact  delivered  the  lease  but 
refused    to   surrender  posneenion  of  the  premises  wad   continued   to 
occupy  and  enjoy  the  use   thereof  for  their  oen  belief  It  and   profit* 
Defendants  having  refused   to  produce   their  books  under  a  subpoena 
duces  tecum,  to  show  what  profit   and  use  they  had  made  from  keeping » 
operating  and  maintaining  a  garage   on  the  premises*   and   complainants 
being  unable   in  consequence   thereof   to  prove  what  defendants   actually 
received  from  the  property  in  the  w?ay  of  profits  or  rentals >  resorted 
to  proof  of  what  they   should  have   received  as  reasonable  rental  value 
thereof  over  said  period  of  tea  years  curing  which  complainants  were 
entitled   to  and   deprive*    of  their  use  of  the  premises*  and   from  such 
value  deducted   therefrom  the   rent   reserved   in   the  lease*      la  the 
following   c^aee  of  specific  performance  «here  damages  were  passed 
upon  because  of  failure   la  oae  way  or  another   to  enforce   specific 
performance  practically   the   MM  rule  was  observed •  and  we  think  it 
Is  applicable  la  the   lastaat  case.      (   orrall  v«  Munn*  38  K*  Y*  137| 
ptdtostafc  V»  KlWl  at  ale*  103  It  Y*  414,  423 1     Cochrane  v«  Justice 
Mining  Co«»  35  ta#4  752 1     Helnlen  v*  Kr-.rtia*,  55     al.   231 !     Fsvar  y* 
frlvervlc*  ?ark»   144   ill.  App.  8f#  90*) 

The  only  remaining  ae?<   contention  of  appellants  is   that 
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complainant*9 right   to  the  remedy  sought  was  lo&t  by  laches.  This 
claim  Is  predicated  upon  the  content  ton  that   the  right  of  the 
complainant*  to  the   relief   sought  must  be  do terminer   as  of  and  from 
*the  date  of   the  filing  of  the  second  amended  and  supplemental  bill,* 
to-* it,  June  2,  1925.  ants  not  from  the  onto  of  the  original  bill, 
namely,  March  22,  1916.       This  was  evidently  not   the   theory  of  the 
upremc  Court  wh*n  the  cause  was  sent  hack  for  amendment  of  the  plead* 
Inge*     Appellants*   counsel  nays  that  assuming   that  complainants* 
theory  of  the  measure  of  damages  is  correct,  the  position  of  defend- 
ants during  the  years  of   litigation  w$  changing  from  time   to  time 
and  they  Might  'become  liahle  for  a  greater  amount  of  damages  accord- 
ing as   the  rental  v-lue  on   s.he  open  market  fluctuated  in  the   interim* 
hence  it  whs  incumbent  upon  Anna  J.   -urn  to  pr*sa  her  claim  tit  once* 
As  said   in  Meidhardt  y*  Franh,   MS   111,   596v  and  to  the   same  effect 
*■  Simons  t.  Morris,  33$  111*  133 1       *Xn  an  e^ul table  proceeding  it 
is  only  «hen  by  delay  or  neglect  to  assert  a  right   the  adYcrae  party 
is  lulled   into  'Join     th   i  whleh  he  would  not  have  done  or   into 
omitting  to  do  th-t  which  he  «ould  have  done  in  reference   to  the 
property  had  the  ri^ht  been  properly  asserted   that   the  defease  of 
1-  chef  can  be  eonsiderea.*     (trcyer  v*     ramaq,  320  111.  14G|   Compton 
v.  Johnson.  240  Id*  Mse)       it  seems  sufficient  to  say  in  answer  to 
the  contention  of  laches  that  defendants  were  given  an  opportunity  to 
prove  any  financial  detriment  by  reason  of  the  change  of  Krs»     urn* ft 
attitude  and  whether  they  were   induce-?-;  to  change  their  position  there* 
by  from  which  thoy  suffered   financial  Injury,   and    they  made  no  such 
proof* 

Accordingly  we  think  the  decree   should  be  affirmrc* 

ASTIR*:    . 

-can lan,  J?.  J«»  and  tfridley,  w#»  concur* 
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ME.   JU    flu      o  .  M.,.;    &&&XVE&KL   THE  0P1NWS  OF  IH»  00l5it# 


This  bill  MM  filed  by  appellants   seeking  the  return  of 
moneys  paid   to  appellees  on  a  contract  for   the    sale  of  real  estate* 
and   asking   that   the  forfeiture  of   said  moneys  be   wet  aside  and  an 
accounting  be  had   of   the   s».B3e»       The   bill  does  rot  question  the 
right   to  forfeit   the   contract  but   is  based  upon   the   claim  that  the 
■entry  paid    thereon,  which  the  contract  provided   should  in  the  event 
of  a  breach  thereof  be  forfeited 0  wris  merely  to  be  retained   as 
security  for  payment  of  the  balance  of  the  purchase  price ,  and   that 
the  smeunt  so  retained*  upwards  of     1I»        »   is  grossly  disproportion- 
ate to  the  actual  damages   sustained  and    thet  it   is  grossly  unjunt, 
inequitable  &n6  unconscionable  th  t  defendants  should  be  allowed  to 
retain  all   of  said   sum  *«   liquidated  unmagos*     After  answer  by  appellees 
they  filed   ■  orons-bill  praying  to  have  the  recording  of   the   contract 
removed  as  a  cloud  on  their   title   to   th*   real  estate   in  question,  and 
th»t  the   forfeiture  be  declared  v&lid   and   lawful. 

On  the   issues  joined  reference  was  had   to  a  Blaster   in 
chancery  whose  report  found   the  equities  for  complainants  on   the 
theory  of   the  bill  as  aforesaid,   and   th  t  defendants  wore   entitled 
to  retain  only  their  actual  dai*ages>,  vhloh  were  found  to  be  $1,239, 
and  the  master  recommended  a  decree  again* t  the  defendants  for 
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$9,495,   and  a  decree  ad  prayed   far   by  the   o  ro  •«.<-  to  ill  • 

fter  defendants*    objections   to   the  mater'*   report  were 
overruled*   they  stood  as   the   exception*   thereto  and  were   sustained, 
the   chancellor  finding  that   the   contract  was  rightly  forfeited  and 
that  eross-cotaplaimants   **ere  entitled  to  the  relief  prayed  toy  the 
cross-bill,   tuft   entered  a  decree  dismissing   the  bill  for  want  of 
equity  and  gr&atiag  the  relief  naked   for   in  the  crosu-blll. 

It   1*  admitted    that   there  ic  no  real  dispute  of  fact* 
except  aa  to  the  value  of   the  land  from  th*  time  of  4ef&ultlag  upon 
the     on tract  op  to  the  declaration  of   its  forfeiture* 

The  material  facte  on  which  the  controversy  rests  ar«« 

On  January  16,  1926,  'oclamd  and  hia  wife*  defendants  to 
the  bill  and  cross-complainants,  entered  into  a  contract  with  one 
Shekleton  as  purchaser  of  their  farm  of  92*56  acres  in  Dufage 

ounty,   Illinois*  for  £69,30-..    subject  to  adjustment  it  to  acreage, 
payable  &X*3CO  on  execution,  19,500  on  May  It  1926,  $23,300  Eecemtoer 
1,  1926*  and   the  balance  toy  mortgage*       The  contract  contained  a 
elauae   that  in  the  event  of  failure   of   the  purchaser  to  make  either 
of  the  payments  or  any  other   thereof,  the  contract  should,  at  the 
seller's  option,  be  forfeited  and   l»fcMWliml|  and    the  purchaser 
should  forfeit   all  payments,  which  should   be  retained  by  the  seller 
as  liquidated  damages* 

the  paytaent  of  $1»&C0  wan  made  on   the  execution  of  the 
contract*  as  required*       Before  Kay  1,   shekleton  decided  he  would 
make   no  more  payments  anc    a  a  signet*   the   contract   to  complainant 
yman,  between  whom  and  Jacob  wchwan  (a  real  estate  broker  who 
brought  about   the  contract),   a  verbal  arrangement  was   entered    into 
to  make   the   rest  of   the   payment  a  called   for  toy  the     hekleton  con- 
tract*      The  Anlands  were   not  parties  to   the  arrangement*       hile 
yman  claimed  that  /ucland  knew   of     ch^ab' s  Interest  shortly  after 
their  arrangement,  Axland   denied  having  any  knowledge   of  it  until 


ff 


•XXJo-*a©*o   -i&i    &   t«*  Ml   «•*••«  *    *•*   •*•♦«•♦ 

,»*ai«*«tfa  *i»w  >»a  ©j»i*^5  ha  »  iotti*  \«rfv   t&»£»  tara 

tiw.  aatJa'toai  »a*  *  i9iJL»imad*  t<i> 

.    *«*   i>*x»t*  «iu*ai*Xv 

10   ifl**    *•!   XXitf    «t«    %ai3KiaeJ*   ***»»*  a  *»v  I  -*••«» 

i   ^la   ni   i«l  a**«a  lalX^t  «tftt   uaiia  %h  b*m  \4l9»i 
,   Mi  *•  »ti«t»lt  Xav*  aa  »i    *i*di   i*Jli   bmtitmlm  al 
«4Q»   BBlJ'Xtfataa    io   #«i.i    «tfJ    ste* .  :    a**!    ?£,       o    (M*i  If    s*U    a*    «a   4«»0X9 
•viaJltVta^   §4  tol^-i*Xi>;o  wis  oi  qu  *««***»»  atf# 

»axa  **ti-n  -%*i*v*\i bo*j  *>rf-  jf»lo>  hg   ataal  X*li«4»u  a*lf 
a*  &4a.nt>rte*<»fe  «**X»  ftiri  bin*   -ftt  v;ii*u«  --t  aO 

rijxv  {  3-«»oi«  taa  Xlla*  nU 

*3  a«?o*  <>'.  o  -taajtfLa^aa.  **  RotaXiariA 

,»»aarjOO    O*    *S    *Ma*tf*Wfcka   O*    -v-tflX  fit  iV**^ 

tr.s|  ,d&ex  <x  xa!i  *      axaaxaq 

a  aaai-tticno  taavJaaa  •«**»*  voa  x#  »••  i  »Si;fX  «X 

tadila  atfaai  eJ   laeaae'?**   wu    i  tiara   9.  xl*   »aaaXa 

»rf;    id   ,  jJtooris-   *€>*i'x£a49  aMJ   «la»*x>,  na   to  alttaartat  *di  \o 

•s«iitsf(otu(|   sai    teue  «  .i«?nift><  ■  >*  a*  *0   t*aXdaa  a 'taXXat 

vaXXaa   »j«    v*   b*alm8*t  »«'  •'   ««Ju»ax*<;  X  -   yi   aXaacia 

•  H»3MBA9  Bit 

wi4   lo   «ci.L->*>5  »&4   no  »&#«  aa*  Q 
»4   aafeloah  aa**Xa' 
inijni aXq«c.=   oJ   j-)«jfiv-   *jfj   baafeleua   teu.  afHaancaa.  mm  on  arfaa 
ad*   T^jio-rrf  a*A*«y   X>3t  a)   ««»^r  la  aerf*  aaaulaa"   «cuMfC 

©*ei    &a*r*#«»   a««r  laaarafcn  on j   ;uoc»fl   Ja$0»3fT 

-no»  a»J«X)I»tf     »JiiJ   Y<:  '#XX-c   K,*a»eci.aq   tdJ    to  4«»«    ^i    »X4M  ol 

tXlfi       .ifl.a»8a*<n      a:   o:   it  Hi*  joa-tXa/.  «jCT       •#9ji«# 

i»i)o  ^X*iO*<*  «*«'.*«  o*«S  w*«tf  baaXxA  *«ii  a««i*X»  ea*^1 

tlinu  41  i«  aaaelweait  yn«  ^alrsjl  baia*b  asaXxA  %Jawixu-ii»  xliit 


-3- 

after     ohwab* »  death  the  following  January*  and   after   the     xlands 
had  given  notice  of  forfeiture  of  the  contract.       /  fter  said  arrange* 
ment,  about  May  1,  1926*     yman  paid     xland   the  sum  of  i  9, 7.54,   then 
due  on  the  ooatrnct*     chw&b,    it  a;>pe&rs»  contributing  about  half  of 
it.     3To  further  sun  was  ever  paid  on  the  contract. 

It  appears  that     yman  took  the  as  'ignment  as  a  matter  of 
speculation,   in  which     chwah  wa©  to  have  oome  share.     In  the  mean- 
time, there  is-ib  a  slump  in  th    real  estate  market  and  hia  and     chwab'e 
efforts  to  effect  a  sale  of  the  property  ware  unavailing.     Thereupon 
yman,    la  October ,  19«e6»  »«<;'«  known  to     xl&nd   th*»  difficulty  of 
completing  the  contract,  but   the  interview  resulted   in  no  modification 
of   It  or  nny  agreement  for   Its  extension.     The  payment  due  under  It 

scember  1*   not  having  been  »at^e   th«?    -xlands,  on  January  £4,  1927, 
gave  notice  to     hekleton,  and     yai&n  as  hit  assignee,  that  unless  the 
amount  due  December  1,  19£6*  WM  paid  on  or  before  January  15,  1927, 
they  would  exercise  the  option  provided   in  the  contract  to  declare 
the  snme  forfeited  and   determined   and  all  payments  marts  thereon  for- 
feited,        hortly  after  January  4,     oh%ah»  who  had  been  working  with 
Lyman  and  had  received  a  proposal  of  purchase  from  one  Lipman,  die** 
and  on  January  31,     yman  wrote  the  Axlaads,   referring  to  his  death, 
and  reciting;  the  interest  of  Schwab  with  himself  and  made   certain 
proposals  for  an  extension  of  the  contract*   In  view  of  a  prospective 
e&le  to  Llpman.       The  deal  with  the  latter,  however,  having  fallen 
through,  the  Axlands,  on  Mnrch  5*  again  addressed   »  notice  to  3faekleton 
and     yman  forfeiting  the  contract  as  aforesaid,  and  all  payments  made 
thereon,      I  few  days  lat^r  the     xlands*   attorney  ^rote  to    yman  re- 
questing that  he   execute  a  proper  release  of  the  contract,  which 
contrary  to  a  provision   therein,  had  been  placed  of  record.     This     yman, 
on  May  11*  offered   to  do  on  return  of  the  moneys  paid.     This  suit 
followed* 

hile     yman  said  that  In  the  October   Interview  with 
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*l*vnd  he  referrec    to     ehwab' *   interest  uiic      >.l\nc  denied  knowledge 
of   it  until  advised  thereof   uy  letter  after    .ch««Vb  death*  jet 
there   ie  no  pretense  of  any  alignment   of  the   contract  having  bean 
sade  to     ehwab*  nor  was  there   any  recognition  by  the     xlande  of  anyone 
other  than  ?yman  aa   the  assignee   thereof*     All   of  the   correspond enoe 
between     yman  and   the     xlande  rein  tire  to  the   assignment  and   the 
request   for  an  extension  treat     yman  only  aa  the   assignee   of   the  con- 
tract.     It    is  apparent,   therefor**    from  the  above   «t«ted   facta   that 
there  was  no  prltity  of  contract  between     ehwab  and   the     xlands*  and* 
therefore*    that   the  executors  of  hies   estate  were  not  proper  parties 
to  this  proceeding*     Inasmuch*  therefore*  as  neither  he  nor  his 
estate  had  any  legal  or  equitable  right  It  could   enforce  against   the 
Axlanda   the  bill  wee  properly  dismissed  as   to   the   executors  for  want 
of  equity. 

As     yman  individually  has  not  appealed  from  the  decree 
it   is  hardly  necessary  to  -Hate  upon  the  points  mace  by  counsel 
for   the  executors*     Counsel  for  appellants  admit   that  the   contract 
was  rightfully  terminated  but   complain  of   the  retention  of   the  moneys 

paid   thereon  on  the   theory  that  the  provision  for  forfeiture   thereof 

a 
should  be  considered   as^nalty  and  not  ae  liquid&ted   carnages*     If 

the   theory  be  correct*   it   is   only     yaan  individually  who  could  assert 

the   claim*     But  we  do  not   think  It   Is  tenable*     It  was  said   in 

Oieseoke  v«   Julie  it on*  280  111*  515,  and  in    dvance  Amusement  Co*  v* 

franke .  268   111*   581*   that  "no  branch  of  the  law  is  involved   in 

more   obscurity  by  contradictory  decisions,  than  whether  a  sun  named 

in  an  agreement   to  secure  performance  will  be   treated   as  liquidated 

damages  or  as  a  penalty."     As  to  the  rule  to  be  applied  when  the   sum 

agreed  to  be  forfeited    is  treated  as  a  penalty,  no  question  arises* 

But  when,  as  here*  the  sum  is  a  part  of  the  consideration  named   in  the 

contract  and  not  a  sum  deposited   as   security  for   its  performance*  nor 
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a  collateral  contract  for  security,  like  a.  bond*  clreumataaeea 
are  presented  far  making  a  distinct  ion  between  a  penalty  ami 
liquidated  damagee.   It  was  paid  In  Bryaon  v.  Crawford ,  68  111* 
362 1  365,  discussing  the  question  when  the  pur  chatter  of  real 
estate  nay  and  nay  not  he  entitled  to  recover  hack  the  money  ha 
has  paid  on  a  contract  of  purchase  *  "But  when  the  contract  has 
been  declared  forfeited  *  *  *  pursuant  to  its  own  terns,  on.  account 
of  the  default  of  the  purchaser  In  making  further  payments*  he  la 
not  entitled  to  recover  back  what  he  hae  paid."   (Citing  authorities*) 
recognising  this  as  the  rule  in  most  jurisdictions  it  is  said  In 
R.  C.  L.,  par.  378,  Iteml  it  is  especially  true  where  the  contract 
provides  that  he  nay  retain  the  deposit  or  part  payment  as  a  for- 
feiture in  the  nature  of  liquidated  damages  for  the  failure  of  the 
purchaser  to  complete  the*  contract*  And  again  in  28  R.  C.  L»,  par0 
126,  it  It  amid  that  "the  cases  distinguishing  between  a  penalty 
and  liquidated  damages  do  not  apply  to  a  pecuniary  deposit*  which 
is,  in  reality,  not  a  pledge  but  a  payment  in  part  of  the  purchase 
money.*   The r easons  for  such  a  rule  are  sufficiently  stated  In 
"teele  at  al*  v,  S  ggs  et  al«»  22   111.  651  f  Gobble  v»  Mnda.r,  76 
111.  168,  160,  and  Olbb  v.  Merrill,.  234  111.  pp.  267#  274, 
We  think  the  deoree  is  correct. 

AFFIRMED, 

canlan,   P.  J.,   and  Or  id  ley,  J.,   concur. 
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This  action  was  brought  for  the  recovery  of  £2,000  under 
a  fire   insurance  policy  covering  sundry  grocery  articles  and 
fixtureo   in  plaintiff's  store* 

The   grounds  urged   for  reversal  are  that   the  verdict  is 
against  the  weight  of  the  evidence,  that  defend;  nt  failed  to  establish 
its  defenses*  that  plalatif     d id  not  have  a  fair  trial,  and  errors  in 
the  ins truet ions* 

Several  defenses  based  on  the  terms  of  the  policy  were 
pleaded  hut  only  three  are  argued  or  were  relied  upon  at  the  trial, 
(l)  that  the  direct  cause  of  the  fire  war  an  explosion  that  limited 
liability,  (2)  t  at  the  policy  war  voided  by  plaint  iff*  si  false 
swearing  as  to  the  value  of  some  of  the  goods  covered  by  the  inour- 
anoe,  and,  (3),  plaintiff  failed  to  furnish  duplicate  bills  and  in- 
voices as  requested   by  defendant  and  required  by  the  policy* 

The  first  defense  relied  upon  is  that  the  d.«u*age     was 
caused  by  explosion  and  not  cir   etly  by   fire*       The  policy  provides 
that  the  company  shall  not  be  liable  for  loss  caused  dir  etly  or  in- 
directly by  explosion  of  any  kind  unless  fire  endues,  and   in  that 
tventf   for   the  damages  by  fire  only*     In  its  amended   af ; idavit  of 
merits  defendants  denied   that  plaintiff   suffered  *a  direct  loss  by 
fire  to  his  property"   and  that  the  alleged  loss  and  damage  was 
caused  by  fire* 
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Thai  there  wee  a  fire  and   the   Insured   property  completely 
destroyed   ie  not   questional.       hile   there  was  some  evidence  Intro- 
dueed  by  defendant   tending   to   show   an  explosion*   there   ie  absolutely 
none  from  which  it  can  reasonably  be  sold  that  the  explosion,   if  any* 
preceded  the  fire. 

In  the   lnwt ruction*  «-;iven  for  defendant  the  Jury  were  told 
In  of feet  that   If   they  believed  from  the  evidence   there  was  an  ex- 
plosion and  after  it   the   fire  ensued*  defendant's  liability  was 
limited   to  the   actual  dosage  from  the  fire  after  the   explosion!  and 
if  they  believed  from  the  evic  ence  there  was  on  explosion  that  preceded 
the  fire  and   caused   damage  to  the  property  and   the  plaintiff  has 
failed    to  prove  by  a  preponderance  of  evidence  the  part  of   the  loss 
nnd  damage  which  was   caused  by  the  fire*  then  their  verdict  should 
be  for   the  defendant* 

These   instructions  are  predicated   on  the   theory  that 
there  was  evidence  tending  to  show  the  fire  ensued  from  an  explosion 
preceding  the  fire*     But  the  only  logical  inference  from  the  evidence 
is  that  the  eau*e  ef  the  fire  was  unknown*  and   it  reveals  no  circum- 
stances whereby  it   can  reasonably  be  said   an  explosion  preceded   the 
firs*   and*  if  so*  that  there  was  any  damage  not  attributable  to  the 
fire*       For  aught   thot  appears  to  the   contrary*  the  entire  loss  was 
caused   directly  by  the   fire.       The   fire   took  place  about  1  a*  m* 
So  one  appears  to  have  been  present  when  it  started.     One  of  plain- 
tiff's witnesses  and  one  of  defend  nt's  slept  within  seventy  feet 
of  plaintiff's  store*         The  latter   said  he  was  aroused   from  his 
sleep  by  a  noise  that     "sounded  like  a  cannon4*  and   ''was  not  so  very 
loud,"    that  it  threw  him  out  of  bed*  and  going  to  the  window  ho  saw 
that  plaintiff's  store  was  on  fire*     Plaintiff's  witness  testified 
that  he  was  aroused  from  his  bed  by  the  shouting  of  "fire",  and  saw 
the  fiance  coming  out  of  the  store  windows  and  heard  glass  breaking 
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and   cabs  " popping  in  there**     He  heard  no  explosion  and  saw  no 
evidences  of  one*       ->nother     itnee*  for  plaintiff,  «ho  lived  within 
about  sixty  feet  of  the  building,  he^rd   the  fire  alarm  and   went 
ov<*r  to  the  fire.       He  oald   it  was  on  the  inside  of   the  building* 
and  the  firemen  were  breaking  in  the  windows*       He  heard  no  explosion 
and  siw  no  evidences  of  any*       two  of  defendant's  witnesses  who 
visited  the  aeene  the  next  day  testified  to  seeing  fruit  and  glass 
lying  across   the  street  73  feet  frosi  the   stare.     One  of  the  firensn 
testified   that  there  was  glass  and  fruit  lyln#  »  round!  on  the  side- 
walk* that  the  fire  shot  out   acrose  the  sidewalk,  bat  he  did  not  know 
what  caused  the  glass  to  he  broken*         hile,  as  ws  think,  he  was 
erroneously  permitted   to  express  his  opinion   thst  it  was  blown  out 
by  an  explosion,  he  admitted   th  t  if  fire   is   confined   and   there  is 
no  ventilation  "it  naturally  would  blow  out***     One  of   the  firemen 
testified  for  plaintiff   th:,-.t  he  broke  the  "jagged  «?lase"   in  the  front 
window,   that' they  tried   tie  ascertain  the   cause  of   the  tiro,  and   that 
it  was  reported  as   "unknown** 

All  of   the   proof   regarding  the  explosion  was  entirely 
compatible  with  one  ensuing  from  the  fire,  and  had  no  legal  tendency 
to  negative  plaintiff's  prima  facie  ease  that  the  entire  loss  was 
caused  by  fire,  or  to  support  the  defense  that  it  was  directly  caused 
by  an  explosion*         In  this   state  of    the   record,  therefore*  it  was 
error   to  submit   the  case  to  the  jury  on   the   theory  that   there  was 
evidence  from  which  they  might   determine  whether   there  was  am 
explosion  preceding   the  fire,  and   to  direst  a  verciet  for  defend  at 
on  plaintiff's  failure  to  separate  the  loss  causes  b>   an  explosion 
from  that  caused  by  fire*       there  was  nob  sufficient  evidence   to 
warrant   such  an  instruction*  and  if   the  jury  bellowed  therefrom  that 
there  was  an  explosion  which  preceded   the  fire,  then  the  verdict  was 
manifestly  against   the   weight  of   the  evidence* 

This  conclusion  necessitates  a  reversal  and  remandment  of 
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the  cause  for  »  nee   trial.       |   shall  not»#   therefore,   analyse  the 
evidence  on  *hich  cufencaat  relies  to  illjf f j| %   the  claim  of  fraud 
and  false  swearing  with  retjurel   to  the  value  of  certain  c.rtieles 
destroyed  by  fixo,  nor   i;hat  pertaining  to  the  contention  that  plain* 
tiff  failed  to  furnish  aunlioate  bills  and  invoices.     Mi  to  these 
contentions  the   evidence,  while  conflicting,   is  not   so  strong  as  to 
lead  us  to  believe  she  jury  rested   its  verdict  on  either  one  of 
then,  and   if  it  did,  we   think  &he  verdict  as  to  ench  is  against  the 
weight  of   the   ev ids-ace. 

Other  points  mw&xwm  for  reversal,  which  nay  not  aria* 
on  another  trial,  need  not  be  discussed* 

i  BiMMi  aid  mama&4 


oanlan,  p.  «X*,  and  Oridley,  J.,  concur* 
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ippellant* 
KB.   JUSTICE   BAaHEG  L'KLIVIKBKD  TBB  OPIHICH  QW  THE   COUFT* 

This  appeal  is  from  a  judgment  for  $100  and  costs  entered 
against  defendant  in  an  actios   for  damages   caused  by  an  automobile 
collision  at  about   one  o'clock  in   the  morning* 

Plaintiff**  automobile   came  from  the  east  on  64th  street 
and   turned   south  into  Haleted  street |     defendant's  from  the  north 
on  the  latter  street  and   ran  into  plaintiff's  at  a  point   south  of 
the  oroseim,  100  feet*  according  to  plaintiff's   testimony*  30   to 
75  feet,   according  to  defendant' »  -  a  diffe  once  thnt  has  no  hear- 
ing on   the  question  of  negligence* 

Plaintiff  testified    that  when  he  approached   Hulsted 
street  he   stopped*  looked*   saw  no  vehicle,  and  had  reached  a  point 
about  100  feet  south  on  Halstec    street*  *hen  defendant's  ear  struck 
his*   the  handles  on   the  left-hand  doors  of  defendant's  o«r  cutting 
the  doors  on   the   right-hand   side  of  plaintiff's   car,  causing 
damage  to  the   two  doors*  front  and  rear  fenders*  running  board* 
■hock  absorber*  steering  wheel*   the  battery*  and  glass   in  front* 

Defendent's  o-svn  testimony  was   substantially  the  MM  as 
to  the  sinner  of   the  .ncciden't  anc    the  nature  of   injuries.     He  did 
not  dispute  running   into  plaintiff's  ear*  as  aforesaid*  but  simply 
Raid  he  had   six  young  ladies   in   the  car  and   did  not   see  plaintiff's 
until  he   hit   it.     That  under  such  circumstances  he  did  not   see 
plaintiff's  car  does  not   seem  improbable  but  it  did  not  excuse 
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him  from  negligence.        His  counsel  fsakes  no  attempt  to  excuse  hie 
clear  negligence  under   ouch  undl8;>utet?   circuses  tances  other  than 
daircln?,  defendant  h?us   the   right  of  way,  which  manifestly  cannot  ho 
invoked  und«r  such  circumstances,  and    th^t  plaintiff   "cut   across" 
into  Halated   street,  as  testified    to  by  defendant*       Yen  if  he  did, 
that  would  not  excuse  defendant  from  ^riving  into  plaintiff's  ear 
after  it  had   reached  a  point  at  50  to  100  fett  south  of   the  crossing. 
There  is  no  room  in  the  record  for  questioning  defendant's  negllgenoe 
•r  plaintiff's  lack  of  negligence*     Plaintiff  testified   that  at  the 
time  of  the  accident  defendant   said   it  wag  his  f?sult,  and  defendant 
did  not  deny  that  he  said   so* 

Because  defendant  said   at   the   same   time,  as  testified  to 
by  plaint  iff  *   that  his  insurance  company  would  pay  the  bill,  his 
counsel  argues  as  a  ground  for  reversal  that   the  reference  to  the 
insurance  company  was  prejudicial*     The    trial  having  been  before 
the  court  without  a  jury*   the  point  is  frivolous* 

s  to  the  amount   of  damages*  plaintiff  testified   that 
he  paid  $20  for  repairing  the  battery,  $10*35  for  repairing  the 
shock  absorber,  and  $70  for   the  rest  of  the  repairs,  and  presented 
paid  bills  therefor,  except  for  the  $20,  and   these  costs  were 
testified    to  as  reasonable  and    their  reasonableness  was  not  ques- 
tioned*    The  only  objections  to  the  proof  were  that  a  bill  for  the 
|20  was  not  presented  before  the  court,  and   that  the  bill  for  <;;  7v 
wa»  not   itemized*     These  objections  were  frivolous* 

Plaintiff  testified   that  he  had   received  an  estimate  of 
$180  as  the  coct  of  repairs,  and  deeming  it  too  high,  had   the 
repairs  made  at  the  co*t  aforesaid*     The  failure  to  strike  out   the 
testimony  &s  to  such  eetiaate   is  urged  as  error*     as  the  court's 
finding  and  judgment  were  manifestly  based   on  the  actual,  unquestioned 
cost  of  repairs  and  not  on  the  estimate,  and  as  no  question  is  raised 
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as  to  the  charge t«r  of  the  injuries  nor  as  to  the  rea  aonableneea 
of  the  amount  of  damage*?  proven  ^e  cannot  out  regard,  the  claims 
for  reversal  on  such  grounds  as  W$   frivolous  as  to  indicate  that 
the  appeal  was  taken  for  delay.   The  Judgment  will  he  affirmed, 
adding  thereto  the  eoete  of  ten  ^er   cent  to  the  mount  of  the 
Judgment*  as  provided  la  section  U$§   oh*  33,  U«   .  .  of  Illinois*, 
relating  to  coats* 

ftfilNHfti 
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CHARLES  liORS,    d*lnj[.4i**inee-»k    *%%/%      ) 

**  4j>p*l%eJW^         ) 


vs, 


C.   A.   PALT2SR  LUKES!?  COL'FABY, 
».  Corporation, 


AVtU  mm  a'ufiicipw,  ccuuf 

I    0?  CHIUAOO. 
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KR.    JUSTICE  I..  D  TBS  GPIBle*   01'  fgl  COURT. 

This   is  an  actio*;    Mi   BfWPtB  |&|t«§4  as  the  balance   Sue  from 
the  sal*  of  lu&bor  from  plain  tiff  to  defendant .     Defendant  did  not 
question  the  aasoant  of  the  purchase  price  but   ai.(iiM#i   it  should  be 
•reditu  with  a  cash  di scows t  of  $30,   and  that  it  was   em  titled  to  a 
set-off,  which  together  woull  «qual  plaintiff's  claim.     This  appeal 
is   from  a  Judgment   fur   the   amount   claimed  by  plaintiff, 

Plaintiff's  (MflWMpfl  mUgWsHH  of  the  QV<Hrt   dated  April   5,   1923, 
called  for  delivery  of  the  lumber  9,   u.   &.   Chicago,   at  price 
$2,059.40,   *?af*s  ttf  -  10,   or  60  days  net."     ^itain  ten  days  after 
the  shipment  arrived  defendant  paid  $1,500.     It  ie  2>  of  that  amount 
defendant  ol  alias  as  discount,      it  rait  another  payment   July  3  of 
$193,76  by  chee'Jc.      On   July  14,   plaintiff  sent  defend.^nt  a  state- 
■eat  of  the  account  crediting  def WtaUkt  with  said  two  payments,    the 
freight  charges  and   *2%  on  $1,500"  giviag   the  balance  due  as  $139.94, 
thus  recognizing  by  his  own   construction  of  the  terws  that  defend- 
ant was  entitled  to   the  discount  of  $Z -.  . 

The  tenas   *25?  -  10  or  60  days  net,*  la    the  absence  of  tes- 
timony elucidating  the*,   MM   somewhat   aublguous  as   to  whether  it 
was  inteu-fed  to  give  2%  en   cash  payments  aaade  within  ten  days  or 
only,   as   plaintiff  now   construes  them,   in   case  tae  entire  bill  was 
paid  within  that   ti&e.     If  the  latter,    then  the  purchaser  apparently 
had  nothing  to  gain  by  paying   the  £1,500  before  the   «nd  of  the   sixty 
days.     Hut  plaintiff  having  put   a  con  struct  ion  upon  it  in  harmony 
with  defendant's  understanding  by  crediting  jffmlwt   in   said 
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statement  with  the  discount  belor*  any  controversy  arose,    it    ssems 
unnecessary  i'or  us  to  determine  the  moaning  of  the  terxr.s. 

The   additional    claln*  of   set-off   is   baaed   on   another  traEp- 
aotion  in  which  plaintiff  acknowi edged   an  order   fror   defendant   for 
a  certain  quantity  of  maole  flooring  to   be   "31    Ml   longer,"  accord- 
ing  to  verbal   agreement   «oid  aa  described  in  plaintiff's  acknowledg- 
ment,     torn  order  was  made   by  defendant   for   sale  to   a  construction 
eotspany.     When   the   flooring  was  unloaded   the   construction   company 
discovered   that  much  of  it  was  less  than  3*    and  objected   to   taking  it. 

This  led  to   conferences  with  regard   to   the  matter  and  finally 
to   an  agreement  for  the  return  02    all    il M ring  under  33  inches,    the 
rulee  of  th«  maple  flooring  manufacturers'    association,   under  which 
the   sale  was  made,   allowing  a  "spread*  of  3  inches.      The  shipment 
involved  about  63Qi*>  feet  and  about  l$Oo  feet  were  replaced.      In 
its   set-off  defendant   claims  credit   for   $12  paid  for  cartage  of  the 
returned   flooring  and  that  reolaeing   it,    the  freight     charges  on 
the   saws,   #12.30,   and   #3  paid  for  loading  the  truck.      The  rest  of 
the  credit   ie  for  the  coat  of  labor  in  sorting  out  the  defective 
flooring  frora  the  rest  of  it,     fhile  plaintiff  and  the  milling 
company  that  manufactured   the  lumber,    claimed  there  was  no  liability 
en  their  part  to  replaee  the  alleged  defective  flooring,  to  effect 
a  compromise   the  arrangement  for  such   replacements  wae  made.      Plain- 
tiff testified  that  he  said  to  Hr.  I»alt«er:      "If  you  purpose  to 
stand  arbitrarily  and   technically  on  the  Association  rules   teen 
we   should  allow  you  a  little  handling,    a  reasonable  handling  bill 
en  the  stock   that  ie  shorter   than  33  inches."  The   agreement   thus 
to   replace   the  alleged  deJeetive   flooring  nn6  to  bear  the  expense 
of  "handling"   the   same,   implied  an  understanding,  we  t  ink,   to  pay 
i'or   the  aforesaid  freight  end  truck  charges.     But  as   sorting  out 
the  defective  material    involved  little   if  any  additional  labor 
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when   the  contractor   took  from  the  bundle*  what  was   to  bo  used, 
we  do  not   think  a  credit   for  tiae   spent   in   sorting   should  be 
allowed. 

If,   therefore,   plaintiff  will  within  ten  days  stake 
a  remittitur  for  the  $30  he  had  previously  credited  as  discount, 
and  for  127.50  freight   end  truek  charges,   •  total  of  *&7.30# 
the  jud/^aent  *ill  b*  affirmed  for   the  difference,   to-wit , 
$112.64.     Otherwise   the   judgment  will  be  reversed  and   the  cause 
remanded. 

AifFIHiiS3>  0%  WmilWlli   FOR  0112.64. 

tteanlan,  P.   J.,   and  Orldley,   J.  t   concur. 
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m*  *TU  TIGS  BAKHa  DKXIVKRItD  TBS  GFIBIGH  OF  THE   COO«T. 

This  Appeal   la  from  a  Judgment  for  #7,500  entered  upon 

a  verdict  assessing  damages  in  that  amount  against  defendant   in 

an  action  to  recover  damages  for  personal   injuries* 

hlle  plaintiff  as  a  customer   in  defendant's  grocery 

store  was  wslking   in  the   ceac  to  a  place  therein   to  pay  for  a 
purchase  she  had  made  there,  she  tripper  on  a  tin  strip  protruding 
froa  the  floor  and  fell  on  her  knees*   striking  her  left  knee  on  an 

iron-he  ^d  register,   front  which  ah*  suffered  certain  injuries* 

The  declaration  is  predicated  on  two  counts,  one  charging 
negligence   in  permitting  the  protrusion  of   said   strip,   and   the  other, 

in  not  having  sufficient  light   to  render  the  store  safe  for  customers* 

That  the   accident   took  place  as  charged  and   defendant 
would  ho  responsible  for  any   injury  caused    thereby  without  plain- 
tiff's fault  are  not  questioned*     The  principal  error  complained 
of   is   that   the  damages  are  excessive  and    that   they  may  be  attributed 
to  some  remarks  of  plaintiff's  counsel   In  his  closing  argument* 
calculated  to  arouse  prejudice  la  the  minds  of  the  jury*     Only 
one  of   the  remarks  complained  of  -  which  ws  more  or  lose  trivial  - 
was   objected   to,   so  th  t  defend   nt   is  hardly  in  a  position  to  avail 
itself  of   error   in  permitting  the  others*       e  have,  however,  considered 
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them  all  with  regard  to  their  probable  effect  and  while  not  all  of 
than  were  strictly  legitimate  argument*  we  do  not  think  they  were 
such  as  oan  reasonably  be  snid  to  have  the  effect  ascribed  to  them* 

Plaintiff  vns  about  fifty  years  old.  The  accident  took 
place  In  February*  1928*   he  apparently  walk  ex'  home  and  discovered 
there  that  her  left  knee  was  bruised*   he  suffered  some  pain  and 
for  about  three  weeks  she  bathed  and  applied  hot  cloths  to  it*  he 
then  called  Dr*  Karl*  who  advised  her  to  rub  salve  on  the  kneecap 
and  bandage  it  tight*  The  knee  was  somewhat  swollen  and  she  went 
to  the  dootor  about  once  a  month  for  nearly  a  year  who  does  not 
appear  to  have  prescribed  any  different  treatment*  He  testified 
that  when  she  came  to  him  he  found  acute  synovitis •  that  Is*  an 
inflammation  of  the  sae  around  the  knee  joint*  that  it  had  some 
limited  motion  and  was  swollen*    .During  the  treatment  same  fluid 
found  in  the  knee  was  absorbed  and  there  was  a  thickening  of  the 
synovial  sac  as  a  result  of  the  chronic  inflammation*  He  thought 
there  was  a  permanent  disability  in  the  joint* 

One  of  her  expert  witnesses*  £r*  cott,  made  a  clinical 
and  physical  examination  of  plaintiff* s  knee  joist  In  December*  1923* 
He  noticed  a  swelling  In  the  left  knee  and  a  restricted  motion  *ln 
full  flexion  of  within  about  twenty  five  degrees  of  normal •"  X-rays 
showed  some  roughening  along  the  top  of  the  shin  bone  and  indications 
sf  "a  low  grade  of  Inflammatory  condition*  and  a  deposit  of  new 
bone  within  the  joint** 

Another  expert  who  examined  plaintiff  in  January*  1930* 
•  a  few  weeks  before  the  trial  ■  testified  th- t  he  found  a  soft  mass 
alongside  the  kneecap*  that  the  kneecap  itself  wag  displaced  externally* 
that  the  measurement  showed  it  to  be  a  little  larger  than  the 
corresponding  area  of  the  right  knee*  th  t  there  was  a  hardness  of 
muscles  about  the  outer  aspect  of  the  knee,  that  the  X-ray  films 
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showed  an  irregular  bony  depot  It  along  the  lover  portion  of  the 
thigh  bone  and  evidence  of  fluid  accumulation*  He  stated  that 
the  had  suffered  a  sprain; ?d  left  ankle  and  a  sprain  and  tenrlmg 
of  her  ligamentous  attachments  about  the  knee* 

The  only  other  elements  of  damage  testified  to  was  the 
expense  of  #10  for  a  doctor*©  bill* 

Plaintiff  was  a  housewife.  It  is  inferable  from  the 
testimony  that  she  had  no  hospital  or  marseo*  bills  nor  any 
expense  in  consequence  of  any  less  of  e#rrioe  or  inability  to 
perform  her  customary  duties*  and  was  not  handicapped  in  their 
performance  otherwise  than  by  a* id  restricted  motion  of  her  knee* 

he  suffered  no  broken  bones*  no  lacerations*  outs  or 
permanent  disfigurement i  nM   suffers  only  slight  and  periodical 
paint  ■•she  testified  that  at  the  time  of  the  trial  she  had  no  pain 
in  the  left  knee  Joint  except  when  she  bent  it  and  that  she  no 
longer  had  any  trouble  *ith  her  ankle* 

In  Ties  of  these  facte  we  think  the  damages  assessed 
were  excessive  and  that  unless  there  is  a  remittitur  of  #3*500 
within  ten  days  the  Judgment  aust  for  that  reason  be  roTereed 
and  remanded*   If  the  remittitur  is  made  it  will  be  affirmed  for 
#4 ,000, 

urawi  o*  mauififiw  or  |4voooi 
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This  suit  was  la  assumpsit,  plaintiff  claiming  an 
indebtedness  from  defendant  of  #8,740.84  that  was  not  questioned 
as  to  its  <ueount  and  was  credited  o«3  iisf  «<fr»t *1  set-off  claimed 
for  unpaid  bal  mcoo  of  his  salary  from  Jane  16,  1933,  to  January 
11,  19 23,  when  he  left  plaintiff's  employ,  aggregating  15,9  73.16. 
There  MM  a  '>ury  trial  and  vera  lot  in  defendant's  favor  for  $1., 
thus  recognising  the  set-off  to  the  extent  of  pla  ntiff  •»  olalet. 
This  appeal   followed. 

The  points  ©ado  on   appeal    are,    (1)    that   the  verdict 
is  contrary  to   the  law  and  evidence  in  the   case;   (2)    the  verdict 
is  a  compromise;    (3)    error  in  limiting  plaintiff's  counsel's  tiase 
for  argument,    and  {4}    error  in   the   refusal   and  giving  of  instruc- 
tions. 

.Beginning   June  1$,    1923,    defendant  became   plaintiff's 
manager  under  a  verbal    contract  with  i&.   B.    Done  ;i an,    its  president, 
for  a  weekly  salary  and   continued  in   Its  employ  until   January,   19S7, 
He   claimed   an  arrangement  whereby  he  was   to  have  a   salary  of   £100 
a  week  beginning  June  16,   1923,   wni  «ae  to  draw  only  #75  a  week, 
the  salary  was  increased  $10  a  wee*  at  the   «mA  of  a  year,   and  to 
$1S5  at   the   end  of  the  eeeond  year's  eervieo,  he  drawing  by  agree- 
ment  *35  a  week   fro*   that   tlase  until  he  left  as  aforesaid.     He 
daisied    that   the  bwl^nce  ol  hie   salary  was  left  with   the  company 
on   the  understHb  ling  that   it  was   to  be  applied    to    the  purchase  of 
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the  stock  o^ned  by  Xsonehian's  mother ,   It  being  contemplated   that 
•he   intend**   to  part  wit/*  it  later  on. 

While  the  Jury  allowed  defendant's  set-off  to  tb«  ex- 
tent of  pi ?»iti tiff's  claim,  plaintiff  is  in  no  position  to  complain 
that  the  Jury  did  not,  alio*  defendant  mere.  And  it  jjjj  not  fol- 
low, in  view  of  the  conflicting  evidence  Hi  to  almost  all  details, 
as  to  some  of  which  the  jury  may  have  given  plaintiff  ths  benefit, 
that  the  verdict  was  necessarily  a  compromise. 

Except  a  rebuttal  witness  called  on  minor  matters 

else 

Donchian  was  plaintiff's  only  witness,     as  no  one^jvas  present 
when  he  and  defendant  3&&de  th#      arrangements  i'sr  a  salary,  most 
of  the  evidence  relating   thereto   consisted  ©f  thnir  testimony  m& 
it  was  contradictory  in  &l attest  every  particular.     There  was,  how- 
ever, corroboration  if  parts  of  defendant's  testimony.     He  testi- 
fied that  when  he  received  an  offer  of  a  ai&her  salary  in  January, 
1927,  from,  another  concern,  he  told  i)onc'iian  that  he  would  have  to 
accept  it  unless  Donenian  gave  him  ■  salary  commensurate  with  the 
offer,   and   that   thereupon  hs  discussed  with  Donchian  the  condition 
of  his  account  and  requested  that   there  he  placed  upon  th«s  books 
in   "bl^ck  and  whits*  what  was  •voting  to  hist  or  that  he  be  given  a 
note;    that  Donehian   said  he  would   think  it  ev«rj    that  his  Bjttit 
would  part  with  her  stock  and  he  mid  defendant  would  some  day  be 
the  sole  owners  of  the  company;    that  he  insisted  upon  getting  his 
money  and  aftsr  some  discussion  Dencuian  offered  him     ',  :>  o  and  a 
salary  of  #7,000,  which  defendant  declined  to  accept.     Donehian 
denied  making  said  offer  and  in  fact  denied   categorical  y  defend- 
ant's testimony  in    every  particular  as   to    the  arrangements  and 
conversations  had  as  to   the  amount  of  salary  im&  a  drawing  account 
and  oth*r  matter*,   as  well  as  the  statements  of  defendant's  other 
witnesses.     Two  of  these  witnesses,  a  former  bookkeeper  of  plaintiff. 
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and   a  former   shipping  cleric,   testified   to  hearing  a  part  of  the 
conversation   in  which   defendant    claimed  a  balance  due  hi*   and 
that  they  heard  Denchian   say  he  would   ftot  defendant   M«Mi  but 
no  more.      The  testimony  o?"  the  third  witness,    another  bookkeeper 
of  plaintiff,    tended   to   corroborate*  defendant   to   the   effect   thstt 
he  had  a  drawing  account   on   the   books. 

It   seems  strange  that  plaintiff  did  not  offer  Its 
books  of  account  with   defendant  eatt*n.iin&,    as   they  did,   over 
this  period  of  thre*  years   and   l  half  fros    the   time   the  parties 
entered  into   an  arrangement   for   a  specific   salary*      Beamingly 
they  would  have  given   some  light  on   their  agreement   favorable  to 
plaintiff  if  iienehian's   testimony  was   true.     We  have   carefully 
reviewed  the   entire  evidence  and   cannot  say  that   the  verdict   is 
manifestly   against   its  weight,    except  perhaps   in  not   allowing 
defendant  greater  damages,   a  natter,  however,   as  before   stated, 
being  in  plaintiff's   f^vor   it   cannot   complain, 

Kor  was  there  reversible  error  in  limiting  the  argu- 
ment of  counsel  to   thirty  minutes  oa  a  tide.     The   evidence  did 
not   call   for  a  more  extended  argument    to  bring  the   Issues  clearly 
before  the  jury*     There  was  so  abuse  of  discretion  in  denying 
counsel's   right   to  reply  when,  under   the   court's  w.vrning,  he   saw 
fit   to   consume  his   entire   tia;e  in  ;;is  opening  argument. 

As   to   the   instructions.      The  court  gave  four  of  the 
instructions  offered  by  each  party,   the  first  three  of  which 
were  intended   to  guide  the  jury  in   considering  and  weighing  the 
evi^enoe.      .'ach  party's  fourth  instruction  presented  his  theory 
of  the  case,      .lalntiff 'e  told  the  Jury   that  if  they  found  from 
all    the   evidence  that   defandant  was  not    entitled  to   recover  on 
its  claim  of  eet-eff  the  verdict   should  be   for   the  plaintiff  for 
the  amount   claimed.      Defendant's   told   the  jury  if   they  believed 
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froa  the  evidence   there  wan  an  agreement  ,that  def  an  iant  should 
net  draw  hie  •alary  and   tha  balance  had  not  been  paid  him  they 
should   tin*   the  issues  lor  defe-m*nt   and  assess  hl»  damages  for 
such   our.  as   they  found  froas   the   evidence   to   be    iue.      yrom  the 
character  of  the  testimony   MM    these  instructions   there  was  no 
room  for   the  jury  being  misled   ae  to  what  were   the  real    issues; 
and   thoee  given  being  sufficient   to  present   the  real   Issues  of 
faet   and   to  guide  the  jury  as   to   the  weight  and  credibility  ef 
the   evidence,   we   cannot   say   the   refused   Instructions   withheld 
from   them    *ny  principles  of  law  necessary   for  guidance  In  deter- 
mining the  simple  question  of  fact  presented  whether  defendant 
was   entitled   to  a  set-off.      Some  of  the  refused  instructions  were 
but  a  reiteration  or  unnecessary  elaboration  of  the    niain   state- 
Kent  of  the  issues   stated  in   the  &iven   instructions.      9hile  we 
think  an   instruction  informing  the  jury  that  the  burden  of  proof 
rested  upon  defendant   to    establish  his   set-off  by  a  preponderance 
ef  evidence  night  properly  have  been  ftiven,  yet   there  is  nothing 
te   shew  that  the  jury  was  misled  in  any  reaoest  in  applying  those 
principles. 

But   plaintiff  is  in  no   position   to   complain  of  the 
instructions.      Its  motion   for  a  new   trial  was  in  writing  and 
specified  as   the  errors  with  respect   to    said   instruct! ona,    "The 
court  improperly  refused    to     ;ive  to    the  jury  aJL^  the   instruc- 
tions offered   by   the  plaintiff,"   and  "all    the  instructions  re- 
elected by  plaintiff."      It   is  a  well    establish "4   rule  of  practice 
that   such  a  joint  or  general   assignment  or  specification  of  error 
as  to  all    instructions,   is  not   av  %  liable  unless    the  action  of  the 
court  was   incorrect   as   t      ajyL.      (46  C.    J,    323.)      This   prlnci   le 
was  applied   in  Subcr  v.   i>rqwn.  14a  111.   app.    3«»,   and  in  Bartfa  ▼. 
Union  National  Bank.    6?  id.    131,    where  it   was   sought  by   the 
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gencral  language  of  the  assignments  of  error  to  bring  into  question 
the  entire  order  or  decree  of  the  court,  the  court  holding  that 
if  the  order  he  part  right  the  assignments  must  be  overruled. 

While  the  point  may  seem  technical,  yet  unless 
observed,  appellate  courts  might  he  required  to  search  the  records 
for  reversible  error,  £ot  finding  reversible  error  in  the  oass 
vs  affirm  the  Judgment. 

Scanlun,  F.  J.,  and  uridiey,  J.,  concur. 
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10*  •   JUTICa    ftAftBf  KUTna  THE  OPIHIGS  Of  THE  COUrT* 


This  Is  an  appeal   from  a  cecree  dismissing  for  want  of 
equity  a  bill   to  foreclose  a  mechanic* e  lien*     The   issues  vers 
referred    to  a  master   in   chancery  who  reported    in  complainant* o 
favor  and    overruled   objections  to  the  report.     The   exceptions 
thereto  were,  however,  sustained  &nd    a  decree  entered   tiiomiofcing 
the  hill   as   aforeB&td* 

The  contract  and   the   formal   Pteps   taken  to  assort  a  lien 
are  not   in  question.     The  only  facts   in  controversy  were  whether 
the   contract  priee,  $S, 475, was  paid    in  full,  and  vhcther  executed 
waivers  of  a  lien  were  delivered* 

On  the  contract  iteelf  was  Indorsed   In   the  handwriting 
of  complainant,  payments  beginning  i^ecemher  13,  1926,  and   ending 
August  17,  1927,   sixteen  in  all,   of  different  amounts   covering 
the  purchase  price,  Mfl    the  words,   ".Paid    in  ?©1  (full)  Theodor 
Tharanday,*   admittedly  mads  and   so  signed   by  complainant.   Complain- 
ant, however,  contended   that  he  was   intoxicated  when  he  made  said 
indorsements  and    thnt  he  never  in  fact  received    <ny  cash  at   the 
time  of    said   several   alleged   payments* 

A  photostatic   copy  of   the  contractwith  these  indorsed 
payments    thereon  was   introduced    in  evidence*  There   is  no   indication 
in  the  handwriting  that   these   Indorsements  were  made  by  one   in  a 
stats  of   Intoxication*      Inasmuch  as  complainant  remembered   in  his 
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intervals  of   sobriety  of  making  these   indorsements  when  he    claimed 
he  was   intoxicated,    it    seems   improbable*   if  no  cash  was  paid   thereon* 
that  he  would  have  continued   to  make  other  indorsements  and  permit 
the  matter  to  rest  without  a  protest*   as  appears  to  have  been  the 
oase.       He  did  not  file   this  bill  until  about  twenty  months  after 
the  final  payment* 

Vhile  complainant  denied   rncciYing  th?   cash  payments 
evidenced  by  said   indorsements*   the  testimony   of   Ignatcs  Genius* 
that  he   did  make  payments   In  cash  at   the   tine  of  making  said 
indorsements  was  corroborated  to  seme  extent  by  a  witness  who 
testified  he  was  present  on  four  or  five  of   the  occasions ,  and    saw 
complainant  make  indorsements  and   saw  th<?  exchange  of  iaoney,  but 
how  much  he  could   not  say* 

defendants  borrowed  money  from  the  Wnk  to  enable  them 
to  erect  the  building*     Before   the  bank   -ould  e»ke  payment   it 
required    salvers  of  a  lien  from  complainant  which  '»ere  delivered 
to  the  bank  *hcn   it  made  payment   of  #1*207*4?   to  a  concern  fur- 
nishing lumber  and  gave   defendants  a  check  for  $1»264«53*     One  of 
these  waivers  was   signed  by  complainant   in  consideration  of  the  full 
purchase  price  named   in   the  contract*   and   the  oth*r  waiver*  were 
signed  by    several  supposedly  material  aen  or   subcontractors.     All 
were  dated  about  the   time   of  said  payments  by  the  bank.     None  of 
the   signatures   thereto  was  questioned*      Complainant  had   them  made 
out*  when  sober  as  he  admits*  but  claimed   altos  he  went  into 
defendants*   saloon,  became   intoxicated  and  never  s  w  them  after- 
wards  and   never  delivered    them  up  to   the  bank.     Ignatcs   sulm  that 
they  went   together  for   the  money.     The  president  of   the  bank 
testified  that  when  the  checks   aforesaid   *ere   given  he   thought 
both  Genius*  and  Tharand'oycsime   to  his  private  real   estate  office   in 
regard   to  getting  the  money,  and   that  he  gave  a  letter  of  instructions 
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to  deliver  the   checks  upon  presentation  of   the  waiver*.     These 
waivers  were  produced   by   the  bank.     The  last  cash  Indorsement  on 
the  contract  was  on  the  dite  of  the   check  to  defendants* 

On  a  review  of  the  entire  evidence  we  cannot   say  that 
the   chancellor  was  not  authorised    in  discrediting  complainant*  e 
testimony*      It   seems   improbable  that  he  did   not  protest  against 
such  indorsements  and   take   some  steps  to  ascertain  whether  after 
the  waivers  disappeared    they  had  been  delivered   to  cut   off  his 
lien,    if  he  did  not   receive    the   cash  payments  and  did  not     uthoriae 
delivery  of   the  waivers* 

*hilc    it  may  be  true  that  complainant  was  furnished 
intoxie   ting  liquor  at  a  so-culled  saloon  alleged   to  have  been 
conducted  by  defendants  and  waft   intoxicated   a  good  deal  of  the 
time  while  there  and    th-<t  much  of  his     oney  may  have  been  spent 
there*  yet  his  testimony*   in  view  of  the  recited   circumstances*, 
that  he  received  no  Kon^y  ^  hen  he  made  said    indorsements  and  was 
not  aware  of    the  delivery  of  the  w*ive   s.   is  not  convincing*  The 
decree  is  affirmed* 
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MF..   JUSTICE   OfclDW&Y  WmSB  THK   OPIjriOS  0?  IKE  COURT. 


On     ugust  14.  1929,   a  Judgment  by  confess  ion  for  $190, 
on  a  -written  leaee,  was  entered  against*  defendant  in  the  municipal 
court  of  Chle&go.       By  the   lease   the  plaintiff   corpora  t ion  demised 
to  defendant  a  certain  apartment  on  the  7th  floor  of  it*  building 
at  He*  lu  ^e»t  Sim  Street,  Chicago,  for  the  term  from  October  1, 
1929,   to  > eptes&er  30,  1951,   at  a  rental  of  $65  per  month.     The 
Judgment  »as  for  rent  claimed   to  be  due  for  the  months  of  June  and 
July,   19^9,  mnd  $20  attorney* |  fees.     On  September  11,   1929,   defend- 
ant appeared  and  raored   that   the  judgment  be  opened   &nd    that  he  be 
allowed   to  make  a  defense   on   the  merits*     The  motion  was  supports 
by  hie  verified  petition  which  was  then  filed.     On  September   <;4th 
the  court  granted  the  motion  and  ordered   th-it  defendant's  petition 
stand  as  an  affidavit  of   merits*       n  Jnnu&ry  lb,  1930,  plaintiff 
appeared  before  another  Judge  of   the  court  «u*a  more.;-   that  defendant's 
petition,   WW  affitiMTlt  of  merits,    b*5    stricken  from   the  files  as  not 
disclosing  a  good  defense   to  plaintiff*®  claim*     The  motion  was 
framed  and   the   court  adjudged   thvt   snid  juegment  of   &  19    ,   hb   con- 
fessed  on     u^ust  14 ,  1929,   stand   confirmed  as  of   that  date,     defend- 
ant appealed.     Vf  appearance  has  been  entered,  or  briefs  filed*  by 
plaintiff   in   tttftf  court. 

The  sole  question  is  whether  defendant* »  verified  petition 
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states  such  a  defense  as  requires  a  trial  of   the   cause  upon  the 
tterits*         e  think  that  the  question  mu&t  he  answered   in  the 
affirmative*     In  the  petition  defendant  alleges  in  substanee  that 
about  May  t§i  1929$   it  was  orally  s*&reed  between  him  and  plaintiff » 
through  its   ofiicer,   that*   If  he  would   vacate  and   surrender   the 
premises  described   in  the  lease ,  plaintiff  would  release  and  discharge 
liuo  from  all  iurther  liability  for  rent  accruing  subsequent  to  May  51, 
1929,   and  woulo   cancel   the   lease,   auo    thut  pu  «u«at   to  the  agreement 
he   (defendant)   shortly  thereafter  did  vacate  and   surrender   the  premises 
and    the  ease,   so   surrenderee,   wrt»   accepted  by  plaintiff*      In  our 
opinion  these  allegations  disclose  prima  foe  If  a  good  defense  to 
plaintiff's  claim  for  any  subsequent  accruing  rent*     In  Mgohulcr  ▼• 

chiff »  164   111*   298.   it   Is  decider:   in  substance   th at  a  contract  under 
seal  way  be  abrogated  and   cancelled  by  an  executed  parol  agreement, 
that  evidenee   is   admissible  to   show  that  a  written  lease  has  been  can* 
celled  'by  a  parol  agreement  &xxi    the  premises  surrendered   to  the  land- 
lord under  th*t  agreement*   and   §jm%9   the  que ft ions  whether  the  parol 
agreement  •was  *sade  and   the  premises  were   surrendered   thereunder  are 
questions  of  f*ot  for  a  Jury  to  determine.      (Bee,  also*   * llliams  r» 
Venderbilt  *  148  til.   238,  2461       abash  Loan     o*  v.  Krabbe,  146  111* 
App*  462*  464 1      Cfaaonan  r*   Gary*   238  HI.   hpp*  6^5,  608*}     Bof endant*  s 
petition  also  set  forth  a  further  claimed   defense  to  the  payment  of 
the  rent  sued  for*  but  it  is  unnecessary  now  to  discuss   the  same* 

The  Judgment  appealed  from  i»  reversed   and   the  cause  re- 
manded  for  a  trial  upon  the  merits* 
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i>efendunts. 
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ppellant* 
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CXBOUIT   COURT, 
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MR.  imtOi  aBiDUBT  lJ?:LlV'SR'-.;ii  trk  o:'lBXoi  r»?  the  cguf.t* 


By  Bill   filed   on  March  11,  1925,  and    several  times  amended, 
complainants,   as  beneficiaries  of  Ml  express  written  trust,  dated 
October  2o*  1913,  sought  to  compel     sley  C.  TljimiJ  III .  widow  and   sole 
heir  of  Edward  fegtmeyer,  deceased,   (the  trustee  named   in   the  trust 
agreement),   to  account  for  a  trust  fund   of  £8,000  asc   the  avails  there- 
of that   she  had   received.         fs,er   iseuee  joined   the  cause  was  referred 
to  a  master  to  take  testimony  and  report  bis  conclusions  of  law  and 
faet  on  all  lseuos  of  liability  raised  by  the  pleadings*         mass  of 
oral  and  documentary  evidence  was   introduced  by  the   respective  parties* 
and  on     eptember  2d,  1929*   the  master  filed   his  report ,  in  whiou  after 
making  numerous  findings,   he  recommended   that   the  court  decree  that 
ai*y  C*  Tegtmeyer   (hereinafter  called  Brs*  Tegtmeyer)  account,   that 
she  and   the  Chicago  Title  £-  Trust  ■  o.   be  restrained  from  disposing  of 
the  sum  of  $10,000,  or  the   securities  substituted   therefor*  pending 
such  accounting,  and   th>  t   she  further  be  restrained   from  disposing  of 
certain  shares  of  »tock  held   by  her.     Objections  to  the   report  were 
ordered   to  stand  as  exceptions.       ubsenuently   there  was  a  hearing  on 
the   exceptions,  and   on  lurch  13,  1930,   the  court  enteret    the   deoree 
appealed   from* 

In  the  deoree  the  court*   after  making  numerous  findings* 
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confirmed  the  master's  report,  except  th?  t  it  w*e  «.rijudget!  that  the 

Buster  "erred  in  fluting  th-  t  Frank  Tegtmeyer  survived  hie  nother  and 

father."   And  the  court  further  adjudgec  th  t  said  <>ank  Tegtmeyer  "is 

presumed  to  have  died  by  <;hc  end  of  the  year  1903 ,  at  the  latest* 

without  leaving  any  issue  or  rife  him  surviving!"  thrt  he  "then  was 

and  la  legally  dead!"  and  that  Mrs*  ^egtmeyer's  notion  to  dissolve  the 

temporary  injunction,  entered  herein  on  tfarch  9,  1923,  he  denied*  And 

the  court  further  adjudged,  Inter  alia* 

That  Mrs.  Tegtneyer,  within  20  days,  file  in  this  cause  a 
report  and  account  setting  forth  in  detail  all  property  in  which  oaid 
trust  fund  of  £5,000,  or  any   pert  thereof,  hMI  been  invested  or  inter- 
mingled f  beginning  with  the  purchase  of  certain  vacant  land  in  Chicago 
on  August  21,  19X3,  and  ending  at  the  tine  of  the  flllnr  of  such  report 
and  account!  that  she  set  forth  In  detail  "all  investments,  re-invest- 
ments, purchases,  sales  •  substitutions,  disposals  '  nd  uses  which  she 
made  or  caused  to  be  made  of  the  proceeds  of  the  snle  she  made  of  said 
land,  and  all  profits,  proceeds,  accumulations  and  Income  derived  there- 
from|H  and  Msst  such  account  and  report  et  forth  the  dates  of  the 
various  transactions  ^m&   the  names  and  addresses  of  the  persons,  firms 
or  corporations  with  whoa  they  were  had* 

That  the  frtlgf  be  again  referred  to  a  master  In  chancery 
(naming  hlsi)  to  take  testimony  and  report  hie  conclusions  of  fact  and 
lav  as  to  all  property,  funds,  money  and  securities  thai  krs.  Tegtmeyer 
received  as  a  result  of  amy  and  all  investments,  purchases,  etc*,  ana 
use  that  she  made  with  the  proceeds  of  the  sale  of  smll  lane,  etc.! 
that  he  set  forth  in  his  report  all  such  properties  as  Mrs*  Tegtmeyer 
holds  in  trust  for  <iiiiam  .!.  Tegtneyer,  nna  L.  3oock,  the  four  heirs 
(naming  them}  of  Minnie  C*  hite,  deceased,  and  the  two  heirs  (naming 
thea)  of  Lillian  Have   llson,  deceased |  ttet  he  set  forth  what  expenses, 
if  any,  Mrs*  i'egtoeyer  Incurred  in  connection  with  such  property,  and 
whether  or  not  she  Is  legally  entitled  to  rcny  credit  or  deduction  on 
account  thereof!  and  that  he  take  and  state  an  account  of  the  properties 
and  income  received  by  her  from  such  of  said  property  as  he  finds  she 
holds  in  trust  for  said   11. Ham  t*  Tegtmeyer,  Mrs*  Booek  and  said  above 
named  heirs*  and  their  r e spec tive  interest®  and  shares  therein* 

That  thereafter  and  prior  to  any  distribution  complainants 
and  s  Id  infant  defendants,  Lillian  Tegtmeyer  llson  and  lbert  lavs 

llson,  by  John  Harrington,  their  guardian  ad  litem,  or  some  one  or 
more  of  them,  shall  cause  to  be  published  an  advert  is  eswnt  in  one  issue 
of  each  of  certain  newspapers  (here  are  named  13  newspapers*  published 
in  3J  different  cities  of  the  United   tatee  -  I  being  published  in  the 
city  of  Burlington,  Iowa)*  stating  that  "Anyone  knowing  anything  of  the 
whereabouts  of  Frank  Tegtmeyer,  rho  disappeared  from  hia  home,  near 
Burlington ,  Iowa,  in  1895,  or  189£»  is  asked  to  communicate  with  John 
Harrington,  120  .  outh  La  alls  treet,  Chicago,  Illinois!"  tht  after 
the  lapse  of  30  days  from  the  d*te  of  the  last  publication  of  suoh 
advertisements,  said  Harrington  shall  report  to  this  court  what  re- 
sponse, if  any,  he  received  '  ros>  such  advertisements,  and  in  the  event 
no  proof  is  obtained  as  the  result  of  ?<ny  such  advertisement  that 
nan  Tegtmeyer  is  alive,  the  distribution  t,o  illiam  11.  Tegtmeyer, 

nna  L.  Boock  and  said  above  name  heirs  shall  be  cade  without 
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requiring  -my   of  thea  to  girt  bond  or  security i   that  In  the  event 
any  response  is  obtained  tli  t  indicates  that  frank   Tegtaeyer  1* 
alive,  then  sr  id  Harrington  shall  report  such  fact  to  the  court! 
&nd  that  in  such  oat**  the  court  reserve*  jurisdiction  to  make  suoh 
further  orders  as  It  may  de<*a  advisable* 

In  the  decree  the  court  made  inter  <.lla  the  following 
find  lags  i 

That  Prank  Tegtmeycr  was  a  son  of  Henry  Tegtmcycr  and 
Louise  Tegtaeyer,  aau  until  1393  or  1896  lived  with  thea  on  a  farm 
near  Burlington,  les  Moines  County,  Iowa}  that  on  several  occasions 
prior  to  139*  he  temporarily  disappeared  froa  said  home  and,  after 
search  made,  was  found  and  vaa  persuaded  to  return}  that  in  1393 
or  1396  he  again  disappeared  and  since  then  has  not  been  seen  or 
heard  of  by  either  of  his  parents,  or  by  any  of  his  brothers  or 
sisters*  or  by  anyone  else  to  their  knowledge,  "although  due  and 
diligent  search  and  inquiry  for  him  has  been  made  at  different  times 
since  the  ye*r  1903  ■  *  by  his  brothers  and  others }*  that  when  he 
finally  disappeared  in  1395  or  1396  he  was  about  25  years  of  age, 
had  never  been  married  and  never  had  had  any  issue;  (feat  his  mother , 
Louise,  died  In  1907«  and  his  father,  Henry,  in  l*JJB|  that  shortly 
after  the  depth  of  each  of  his  parents  advertisements  were  published 
lh  various  newspapers  end  magazines  in  Burlington,  Iowa,  end  else- 
where, seeking  information  as  to  the  wherabaouts  of  ''rank  ±egtmeyer» 
but  no  tr  ee  of  him  was  found}  that  by  advertisement*  in  19  i5  in  a 
newspaper  (naming  it),  published  in  Keokuk,  Iowa,  and  by  correspond- 
ence, Edward  Tegtaeyer  endeavored  to  locate  and  find  him,  but  did  not 
succeed  in  learning  anything  about  hi*  existence  or  whereabouts!  that 
Frank  Tegtaeyer  "is  presumed  to  have  died  by  the  end  of  1903 ,  at  the 
latest,  and  is  presumed  to  have  been  dead  since  th:>t  time  and  is  wtill 
presumed  to  be  dead}"  and  that  "at  all  time*  from  1902  on  he  was  and 
is  legally  dead** 

That  Louise  Tegtaeyer  tied  intestate,  a  resident  of  Bur- 
lington, Iowa,  on  March  19,  19c? ,  leaving  her  surviving,  as  her  only 
heirs  and  next  of  kin,  Henry,  her  hue; band  J  Edward,  her  son}   illlam 
H.,  her  son)  Minnie  l«  hits,  her  daughter;  nna  L.  Corbett  (later 
becoming  nna  1>«  Bcoek),  her  daughter)  H.M   Lillian  Have  (later  be- 
coming Li  11  lam  Have   ilson),  her  deurhter}  that  on  Rafftfe  23,  1907 , 
Mmtre   Tegtmeyer  was  appointed  administrator  of  Louise's  estate  by 
the  district  court  of  lea  Moims  County,  Iowa,  and  he  qualified  as 
such  and  her  estate  was  fully  administered  and  completely  distribute*  } 
and  that  thereafter  Edward  was  duly  dlsch  rged  a*  such  administrator* 

that  Henry  Tegtmeyer,  widower  of  Louise,  died  intestate, 
a  resident  of  Burlington,  on  October  12,  1912  (over  five  years  after 
hie  wife),  leaving  his  said  five  children  as  hi*  only  heirs  and  next 
of  kin}  tht-t  on  October  16,  191  ,  c  -  rd  w«s  appointee  administrator 
of  Henry's  estate  by  the  same  district  court,  and  he  qualified  as 
such,  and  the  estate  was  cuapLtely  administered  |  that  in  1913,  dis- 
tribution was  made,  and  receipts  from  said  heirs  and  next  of  kin  for 
their  distributive  shares  were  t«*kenf  that  *fSfNtt!  Tegtweyer  did  not 
inhereit  any  property  from  the  sale  estates  of  his  mother  and  father}* 
and  thai  *t»o  deception  or  fraud  was  practiced"  on  h  id  district  court 
in  In*  probating  or  administering  of  *aid  two  estates,  ""or  on  any  of 
the  heirs  sf  said  decedent*** 


il   xwxa 


»«   to   5»ao's    >vis  oi  mwi 

■j»ti  )  dim  a  cl   **rfv 


»«4^1X*1r  •!**  «iX,*   laJfU   diiius  3*003  04*   *•*»»»  0*4   ft! 


wr.ol  a  ac  aw*!  i 
ioaiftoot  Xjs-. 

,  *jraf 

Cf8i   ttJ 
to  n«»o  *»»ocf  I 

10    8 

bow  a* 


;.!  «|1 


, ?9i»als*?  t also J 
faaUis 
3»»4  *«?:  atax  dj  iol?:q 

al***  **•  5* CI   -o 

to  *«iCJi»  y<*  1©  1n»9d 

,  ,sv»*«l* 


XX«o    't*il    e»    , 

#(«0«Xi 


,§***«  9*0(1     59  lh     , 

T*it«  tt*rt 

txmti  ton*  »rlt&  xina  ma  «• 

t«  *?ltiX0jip  luf 

vol  »*:i   to  9. tan   Vr«   »- 

■ 


.-  ■  •■  . 


k»s    »4J    X<*    04a<Q»  ofT 
cm  ,ota«  »«?  «tJ 


I  |    v  |  |    1 I 


Hii^Bo  a»i 


-4- 

that  on     uguet  le,   1915*  Kdward,   as  administrator  of 
Henry* e  estate*  had   on  o epos  it   the   sua  of   &1G*255»9€»   in  a  certain 
bank  (naming  it)   in  Burlington |    th  t  prior   thereto  it  was  or- lly 
agreed  by  and  between  said   five  heirs  of  Henry  thnt  each  should 
contribute  a  certain  Amount   to  be  held   by  Kdward    In   trust}   thr t   the 
oral  Agreement  was  subsequently  embodied   in  a  written  agreement * 
d*t«d   October  SC ,   19131   that  "instead   of  actually  paying  over  the 
entire  distributive   shares*   of  Henry* «   estate   to   s*  Id  heirs*   Edward 
agreed  with  them  th.t   they  "should   nlv:;n  omnibus  receipts*   reciting 
that   e*ch  heir  had   received    his  full  portion  of  his  father*  I  estate* 
and   th-t     1(0   out  of   each  heir's  distributive  share*   should  be 
retained  and   held  by  Edward   an  trustee;**    that  pursuant   to   the  written 
agreement*   'Edward*    'ill lam  H.»     rma»  Minnie   and   Lillian  signed  end. 
delivered   such  receipts,    -hich  *.ere  duly  filed    in   a&id  probate  pro- 
ceeding  that  ao  «  result,   ench  of   said   fire  heirs     contributed  #1*000 
from  hit  distributive   she re   of  his  father's   estate   to  a  trust  fundi 
making  a  total  of  ?p#000|*   that  Sdward,  as  trustee*  took  possession 
and  control  of   the   fundi  but  he*  without   th«?   knowledge   nnd.   consent 
of   said  other  heirs*  caused   the   sum  of  t§»OoO  to  be  drawn  out  of  his 
account  as  administrator  from  s^ld  Burlington  bank*   and   "deposited 
*id   sum  in  his  persona.^  account   in  the     ashing tan  Park  fictional  Bank* 
in  Chicago  |N    that   said"  sua  of  £S*ooo   included    said  C  5*000*  which  had 
been  contributed  by  said  five  heirs;  and   that  on  or  a  short  time  prior 
to  October  20*  1913*  said  five  heirs  and  the  wife  of  fidw&rd  (Palsy  C. 
Tegtmeyer)   duly  executed   and  delivered  a  certain  written  agreement* 
dated     ctober  2    *   1915* 

The  agreement   Is   set  out  verbatim  In   the  deer**,  be   ring 

the  purported  Bi^natures  of   said  five  heir©  and   also  the   signature 

•Daisy  c*  Tegtmeyer*'"  and   Is  in  part  ao  follows* 

•***M3ERKA&"  Edward  Tegtmeyer  was,   the  administrator   of  the 
estate  of  his  mother*  Louise*  and    la  now   the  administrator  of  the 
estate  of   his  father*  Henry*     •  nd  whereas  "there  mm  an  older  son* 
frank  Tegtmeyer*  who  many  years  ago  disappeared  nnd  who   Is  supposed 
to  be  dead*.     And  whereas  MvMTti  as  administrator  of  his  mother's 
estate*  distributed   the  assets    thereof  amongst  the  parties   to  this 
agreement   "on  their  stipulation  tdhntt  in  the  event  said  Frank  Tegtmeyer 
*ould   ever  appear  and   claim  his   chare  of  said    estate*    they  would  con* 
tribute  their  proportionate  part  thereof   to  settle  said  claim***  And 
where ns  inf  parties  are  desirous  of   obtaining  a  settlement  of   their 
Interest      in   their  deceased   father's  estate. 

1 111111  III  III  IT   IS  NMBHB»*   that  Edward*   administrator  of 
Henry's   estate*   "is  to  proceed   to  make  a  final  settlement  of   said 
estate  and  distribute  thr  net  assets  thereof  amongst  the  heirs  on 
the  assumption   th>t  s*id    ,?rank  Tegtmeyer   is  dead  &nti   left  no  heirs** 
but  Edward   His  to  retain   •■%       ;  out   of   the      ousts  of   said    estate  as 
a  trust  fund,   to  be  kept   on  deposit   in  the  name   of     dvrd  Tegtmeyer, 
Trustee*   for  a  period   of    ten  years   in  a  reliable  bank  or  trust 
company,   -  the   interest  to  be  added   to  and   become  part  of  ©aid  trust 
fund.** 

At   the  termln  tion  of   said  period,  or  sooner  if  it   earn  be 
proved    tivit  vrank  Tegtmeyer  is  dteea«ed   and   left  no  heirs*   the   said 
trust  fund  with  its  sccumul   tions  is   to  be  distributed    in  ev.ual  parts 
to  the  parties ."unless  in  the  meantime   mU    ^rank  Tegtmeyer  appears 
and   aakes  clnim  for  hia   «hare  of   f?aid   estates." 

hould     ny  of   the  parties  hereto  die   in  the  meantime*  his  or 
her  shore  of    the  trust  fund   shall  be   paid  over  to  the  heirs  or  estate 
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of   said  deceased   p<*rty,   and    the    s*me  disposition   ehs.ll  be  made  of 
the  balance,    shoulo    there  be  any  remaining,    If   a© id  Frank  Tegtneyer 
should  appear  and    settlement   be  mac  e   vlth  him* 

f>aid    receipts  executed  by  the  parties  *are  not   intended 
to   include  or  receipt  for   their   interests   in  this  §§t4NM  fund*** 

ioy  Tegtmeyer,  wife  of  &dw*rd,  "is  to  sign  this  eon- 
tract  with  her  husband  as  a  guarantee  that   seid   trust  fund  of  <B#QOO, 
with  the   interest  accumulations,  ft  ill  be  kept  and  distributed  as 
hers  in  provided* 

And   the  oourt  in  said  decree  further  found  in  substance t 

That  on     ugust  *1»  1913*  after  ssid   oral  agreement  had 
been  made  but  before   said  written  agreement   had  been  executed, 
Sdward  fegtmeyer,  without   the  knowledge  or  consent  of  *%ny  of  said 
other  heirs  of   Henry,  "Invested   said  trust  fund  of  £5,000,  with 
other  funds,   in  the  vacant   land  hereinafter  described,*   in  dhicigo, 
Illinois,    "prvying  a  total  of  $Tt#990  for   said  land*  and   taking  title 
in  himself  nnd   his  wife,  .Daisy  0.   i'egtmeyer#  as  Joint  tenants i*   that 
neither  he   nor  his  wife  paid   anything  of   value""? or   the  #S»O0O   trust 
f uoe  |  and   "neither  of    them  paid  anything  of   value  for  the  5/iaths 
of   said   land   that  was  paid   for  by  sale  truzt  fund,  except  only  that 
£d«*rd  had   contributed  11,000  to  said  fend   of  §8,0-00,  under  t  e 
conditions  herein  set   forth}**    that   Kiwnvl  did  not   inform  any  of  the 
other  heirs  of   the   purchase  of   the   land    'until  several  years  after 
the   time  of  said  purchase j*   and   tttes   the   land   (in  ad    itlon   to  the 
legal  description  stated   in   the  ©eoree)    is  known  *ae  Jtfos*  5463-69 
outh  Everett     venue,     hicsgo.* 

That  prior   to  the  de^th  of  Mward,  and  while  the  legal 
title  of  the  land  was   standing   in   the   joint  names  of  him  and  hie 
wife,   "each  admit  ted,  orally  and   in  writing,   th  t   sr.id   trust  fund 
of  C  5 ,000 '  was"  '"Invested    in   said  described   land,  and   that  such  land 
was  being  held   by  them  subject  to  said   trust}*   that  shortly  prior 
to  October,   1923,   (about  10  ye*rs  after  the  execution  of  the 
written  agreement)  Seward   told     illiam  I«  Tegtmeycr   that,  after, 
the  entry  of   the  United   states  into  the     or Id  9n##   fearing  that 
the   bank®  would  become   insolvent   M0   the  money  lost,  he  had   In- 
vested the  fund   in  vacant  land    in  Chicago*   although  in  fact  such 
money  hm'   so   »een  Invested   by  him  about   four  years  before (  and 
thr^t   in   the  latter  p&rt  of  1922,  and   continuing   for  nearly  two 
years,   ^dw.ird   corresponded  with  various  of    the  beneficiaries  of 
the   fund   regarding  its  distribution*  and    informed   them  thnt  dis- 
tribution coulc   not  be  made  because  he  had   been  unable  to  sell   the 
land   At  a  figure  acceptable   to  him,   and   Umtt  no  distribution  would 
be  made  until  the  land  w*.s   sold* 

That  on  November  1,   19?'4,   Kdword   «i*d   intestate,  a  resi- 
dent  of  Chicago,   Illinois,   leaving   his  widow   (l/aisy  C,  Tegtmeyer) 
as  his  only  heir,  and  without  having  mm4i  *my  »  iastribution  of   the 
fund  and  without  having  sold   the  land;   that  upon  his  denth  the 
legal  title   thereto  vested   in  Mrs.  Tegtmtyer  as  surviving  joint 
tenant,  but   charged  with  the   trust}   limit   thereafter,  and   as  long  #s 
said   title  remained   In  her,  she  continued   to  hold   the  land   charged 
with  the  trust;   that  after  Edward's  death  complainants  made  demand 
upon  h*r  for  distribution  which  was  refused}  and    that   both  &dw«rd 
and   his  wife  were  residents  of  Chicago,   Illinois,   from  19ul  until 
the   former* s  deoth,  after  which  Mrs.  Tegtmeyer  continued    to   reside 
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ln  ffktaagt  and   r.till  la  a  rebideat  of  Chicago. 

That   about  V-rch  li.  19*5 ,  fcrs.  Tegtaeyer  entered    Into  * 
contract  with  three  defendante  herein   (naeiag   thaw)   for    the    sale  of 
a*  Id  vacant   land *  and    thereafter   on     or  11  20,   ifftf  ewtwtttd   the 

sale   and  received    In   cash*   ltir   expeneee,   the  net   sua  of  £46*240.01 | 

that  the     hlc*go  TUle       Truat  Co.   refund    to   issue    *   guaranty  policy 
on  the  land   to  her »   test   in  ord   r   to   indue*   th  t  Coiapaay  to  waive  ita 
objection   (on  account   of    the  pendency  of    thia   action)    to    issue  said 
policy*   &xa*    regtweyer,  pursuant   to  her  guarantee   letter  of   sale   date* 
deposited   with  taat  company  the   sua  of     1    »        ,    *«•  a  guarantee   fund 
to  protect   it,*   etc*|   that  such  deposit  mm  a  part  of   the  purchase 
price  thai  one   had  received  for   the   land  |   Hani   thereafter,  about  iC»y  2* 
19*5,    J-hfit     osspany,   at  her  request,    invested   said,  sun  of  Clo,o-     *   so 
deposited*    in  55   shares  of   th«   preferred    »jtoek  of   the  Kiddle   -eat 
Utilities  Co,,  and   in   M   shares  of  the  common  stock  of  the  Commonwealth 

.dison  Co. |   tfaf.it  during  faay*   1925*  tens.   Xegtaeyer  purchased  1&0  addition* 
al  share*   of   the  common   stock  of  said  Commonwealth  ftdlson  Co.   for  the 
sua  of  §13.450.  which  wua  "aa«  a  part  of    the  proceeds  which  she  had   re* 
eclved   from   Uat    sale   she  aa^e  of  said   land  |B    th*  t   for   this  purchase   ah* 
ultimately  received    three  certificates*   -  one  for   50   chores  and    two  for 

5  shares  e*4dh|    th  t  during  July*  1928,   at  her  request,   the   Chicago 
I  itle   ;    trust  «•«  delivered  beck  to  her   the   certificate  for   the  35 
shares  of   Uh    stock  of   th©  ftiddle     est  Utilities  Co.,  free  and   •&*•!  of 
har   said   guarantee  letter,   and   received   in  exchange   therefor,  and   as  a 
deposit  under   said  guarantee   letter*  one  of   i*   id   aertif leatea   for  25 
shares  of   the   ,*?tock  of   said    -oa^onwe&lth  -"dison     o.j   Matt   iff*  since 
tail   #ata   the  Chicago  V  itlc  &    Trust  Co,   has  had   possession  of   said   two 
certificates  of   "took,   one   for   50   shares  and    the  other  for  25  chores* 
of   said   Commonwealth  Edison  Co.,   subject   to   the    terras  of   said   guarantee 
letter  and  also  subject   to   th*   teatpornry  injunction   is  ued   heroin  oa 
M&reh  9,   1923J   th.'t  curing  July*  1925*  Mrs.  Tcgtmeyer  purchased    HI 
additional  shares  of  the   common   stock  of   the  Commonwealth  Cdison  Co., 
for   the  sua  of   C6»900,   receiving;   a  certificate  therefor |  th*  t  during 
May*  1925,   she  purchased   for  G>A»#fMMi   I0t  shares  of   the  cession   atwft  of 
the    «ericsa  Telephone  &   Telegrnph  Co, »   subsequently  receiving  2 
certificates  of   50  shares   e*teh  in  her  name;  that  subsequently   in  1925 
she  purchased   25  and   10  additional  shares  of   said  Telephone  <fe  Telegraph 
Co*  stock*  paying  therefor  the   sums*  respectively,  of  i  c, 462.50  and 
< 2, 416.25,   and   received  certificates   in  her  namef  that  said   nvmt  paid 
by  her  for   the  purchase  of    said  ac<  itional  shares  of   said   CoBKcnwealth 

dison  stock  and  of  all  of   said    shares  of  said  Telephono  I  Telegraph 
stock,   were  all   "part  of    the  proceeds  which  ahe  receivod  from  the  s&lft 
she  mare  of   a?  id   land »"    that  la     U/.u&t,   19C5,   she  sold   the  35  shares  of 
the  prefer  ed   eitook  of   the  kiddle     et  t  Utilities  Co.*  and   received  there- 
for  the  sua  of  15*387*251   th«t   in  k&.reh,   1923,   aha  eold   10  shares?  of  the 
etock  of   the  Commonwealth     dieon  Co.   and   received   therefor  the  sua  of 

1307,50 |   and   th  t  she  has   received   diviceads  and  otht*     profits  and 
rights  oa   the   several  shares  of  stock  so  owned  by  her* 

That  after   the   death  of   Henry  *ad   prior  to  the  death  of 
Edward,  aaU  Minnie  c.     hits  died   intestate,  leaving  her  surviving* 
as  heirs  and  next  of  kin*  her  husband,      illtaa     hite*  and  her  three 
eons*     esley,  George  and  •  ooert     hite}   th^t  said   Lillian  Have     11  son 
die<)   intestate,   In  leceabor,  19  -* ,  lerivlng  her  surviving,  as  her 
heirs  and   next  of   kin,   h«r  husband,  Lee  M,      ilson;  her  daughter* 
Lillian  Tegtsieyer     ilaon;  and  har  son*     lbert  Have     ilson*  both  being 
children  cf  her  first  aarrlagt  to  Caoar  Kave|  and   th-vt  snid  Lee  U* 

ilson  and   inaa  Harm  old     llson*  his  present  wife,  have  sold*  assigned 
and    tranaf erred    to   said   two  children  all   of  their    right*   title  and 
interest  in  and   to   said   trust  fund   of  f 5,00G§    tta  proceeds  and  availa* 
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and    in  and   to  the  proceed*  of   thin  suit*   etc. 

That   tine    investment   of    aaid  truat  fund    in    a&id   land,   and 
the   uae  made   of    the   funtf   as  afwreetnid*  by  I-dmird   unci  1-a  lsy  C,    Fegt- 
meyer  "-&e  and    is   in  violation  of   the  terns  of   naid  trust   engreement 
of    -ctober  B0j   1913*  and   vs.-. a  *nd   is  wrongful*   and  mm  and    is  unauthor- 
ized  by  any  of  the   wenef  to  i.-riee  of   s«id   ngre^ment   except  said  &dwH.rd 
Tegtnayer. 

"hat  &ra*  Tttgtaeyer   (raisy  Q*)    "is  liable  to  account  for 
said   trust  fund  and  for  all    inveataenta*  re-lnTflataeais*   property* 
profits*  earnings*   scounul,, lions  and   income  derived   oy  her   from  s«id 
trust  fund   to   it l-i*  following  namc-r   persons  in   the  following  propor- 
tional"     (here  arc  s*>t  forth  the  names  and  proportions    in  4  <?t«iil)| 
that  AErs.  Tegtacyer  has  UMraattM  9i   to  prevent   the  complainants  and 
infant  defendants  {Lillian  tegtmeyer     ilson  *nd  Albert  $s?.ve  Wilson) 
fro;   realizing  anything  on  ae.ount  of   their   ri/ht,   in   the  trust 
property,   regardless  of    MM   result  of  this  litigation!  ane   that    shere 
is  dang*?   that  the  property*   in  which  the  proceed  a  derived  from  said 
trust  fund  &ere   iavesteo  *  will  be  anally  lost   to  thea*  unless     the 
order  tnterec   herein  on  **rch  9*  1928,  <ii  ■  eting  the    issuance  of  anil 
injunction*  be   continue     in  fores* 

Vfter  reviewing  the  present   transcript  and   th©    oriefs  of 
counsel*  we  are  of   tne  opinion  th  t   the  court     ne  fully  justified, 
under  the  evidence  and   the  law*   in  entering  the  decree  appealed  fro** 
it  think  it  appears  froa  a  gift  preponderance  of  the  evidence   (a) 
that  l>aisy  Be  "egtasyer  signer1    the   trust  «£rt+n«nt»  datt<s  October  20* 
1913}    (b)   that*  before  the  death  of  her  husband    {idw  rd)   on  "Sovember 
1*  13k**  she  kne^r  th  t   the  fund   had  been  invested  by  his  In  the 
'Lic^go  land  and   several  tiaes   stated   to  parties  interested   that  m 
soon  M   the  land  ®-*a  sold  an  accounting  would  be  made)  and   (c)    that 
she  lag  not  a  boaj^fide  purchaser  for  value  of   the  property  in  which 
the  fuad  was  laves  ted*         nd  at  think  th  t  und&r   th*  evidence  It  oust 
be  presumed   that*  prior  to  the  dsnths  of  his  parents  (one  in  March 
1907  and  the  other   In  October  *  1912)     r<uak  Tegtsu?yex  was  dead*  and* 
hence,  had  no  interest  in  either  of  their  estates  and  did  not  inherit 
any thing  from  then.      It   is  e*id    in  gddy  v»  Bddy»  302  111.  446,  4£2i 
"The  continuous  absence  of  a  person  from  his  heme  or  place  of   resideaoc 
for  a  period  of  seven  years*  duriag  nhich  nothing  is  heard  frea  hiat 
raises  a  preeusapt  ion  of   hie  deiath  for  all  legal  purposes.*   (&ee  ffhltlng 
*•  Sicboll.  46   111*  230#   234)     Cooper  v*   -text in,  308  111.  224#  229| 
-  pence  r  v*  Means,  231  111*  App.   MA*]  359.)       Aad  such  absence  and  the 
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fact  titi.t  when  the  person  so  disappeared   he  vat  unmarried,  warrants 
ths   inferences  or  presumptions    th"t  he  died    intestate  and  without 
issus   (Barson  v.  Mulligan ,   191  i«  Y.   506,  384-5 |     George  v.   Clark, 
18C  Mass.   426,   428.)      In   the    'ppcal  of   aatorly,  109  Pa.   its   222,   it 
appears  from  the  opinion  that   in  May,   1370,   one  S*ry  disappeared   from 
his  hone,  leaving  a  wife  and  four  children,   and  was  not   thereafter 
hoard  from.      In  March,   1379,  his  fnther,  Joseph  T.  Ckry,  died    intes- 
tate,  leaving  a  consid  rr*ble   estate  of  real  and  personal  property* 
Creditors  of  the  assent  eon  sought   to   satisfy  their   claims  out  of  what 
they  asserted  was  his  share  of  the  f ether* I   estate.     But   the  decision 
was  against   them,   -  the  court  holding   in  substance   (a)   th  t  after 
Gery's  disappearance  and   for  more   than  seven  yemrs   unheard   from  the 
law  presumed   him  to  he  dead,  and   that  the  pre sumption w  m  as  effectiTt 
in  the   case  as  direct  proof  that  he  mma  dead|   (b)   that,  Gery  being 
presumed   to  he  dead,  his   share  of   the  father1 s  estate  went   to  his 
children  directly,   they  inheriting  t\u  grand ehildr en I   and   (c)   that 
Gery's  creditors  could  not  participate   in    the  distribution  of   the  pro- 
ceeds of   such  share,      (foe,  also,      ckersley  v.   Curran,   143  K.  Y#     upp. 
••2,  663f     fealey  v.   Penn.  :  *   Co,,   258  Pa«      t.   73,   79 f     George  t.    Clark* 
186  Has a.  426,  429.)       And,  under   these  authorities  and    the   evidence* 
wo  do  not   think  th  t  there  is  any  merit   in  the  contentions  of  counsel 
for  Jfrs.  Tegtmeyer  th?*t  the  trust- fund,  being  as  claimed  by  counsel 
Frank  Tegtmeyer* s  share  of  his  fs ther*s  or  both  parents'    estates* 
eould  not  be  distributed  except  by  having  an  administration  on  Frank 
Tegtmeyer' s  estate   in  Iowa* 

Squally  without  merit*   in  our  opinion*   is  counsel* s  further 
contention   th  t   the  circuit  oourt  was  without  jurisdiction  to  enter 
the  decree   In  question  for   the   resen   thn  t  the   situs  of  the  trust  fund 
was  in   I$wa.        The  fact   th  t   the  present  proceeding   is  against   the 
widow  of  Sdwnrd  Tegtmeyer,  deceased   (on  whose  estate  no  administration 
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was  hud)  does  not  prevent   e   court  of  equity  from  taking  jurisdiction, 
at   she   may  be  considered   a  trustee  de   son  tort*        (ighnarc   ▼«      pccht, 
180    111*  203*    216*)         furthermore,  as  s.   ault   to  enforce   a  trust    is 
transitory  and   not  local*  a  o:urt   of   chsncery  has  Jurisdiction  of   such 
a  suit  wherever   the   trustee  may  be   found ,  reg&rdlsss  of  where  the 
property  is  located*      (22     ncy.   ?1.  a  Pr«,   p.  20|     Johnson  t,  Gibson, 
116   111*   294,   302»      Craft  v.    Tndlana  eta*   K*   Pp..   166   111*    580,   593.) 
And   It  appears  that,   after   the  erection  of  the   trust   in  1913,   the 
fund  was   Invested   in  land   in  Cook  county,    Illinois   (nacre  both  the 
trustee,   Sdward ,  and   his  wife,  Imisy.  resided,  and  continued  to  reside 
until  his  death,  and   she   thereafter)   and   the  title  to  the   land   was 
taken  in  both  as  joint  tenants*     Hence  the  situs  of  the  trust  fund 
and   the  avails  thereof  remained   in  ■  <?ok  County,   Illinois* 

nd   we   think  thnt,  under   the  tens*  of  the  trust  agreement , 
the  trust  func   was  distributable  M  the  end  of  ten  years  fron  October 
20,   1913,   -   "rank  Tegteseyer  not   having  appeared  and  made  any  claim* 
And  Jtfward  Tegtmeyer,  had  he  lived,  would  be   estopped   from  denying  the 
validity  of   the  trust  agreement     s  against  the  named  benef iciries. 
(39  eye.  226*)         nd  so  i©  hie  Mdow,  l-aley  l«  Tegtmeyer.   ( fowls  v. 
wuanto.  246  111*  568,   573.)       he  was  a  joint  tenant  with  him  in  the 
land   in  which  the  fund  wae   invested  with  her  knowledge,  and  upon  his 
death  she  derived   the  full   title   thereto  as  survivor.     Aft  a  joint 
tenant  she  was  in  privity  with  him  (50     orpus  Juris  40?)  and  upon  his 
death,   she  took  no  better  title   than  he  had   to  the   5/l8ths  of  the 
land,  which  portion  %as  paid  for  by  the   trust  fund.      In  Krle  County 
y.   Lambert on*  297  Pa.   £-t.  406,   415,  it  is  said*     *  It   is  a  familiar 
principle  that  neither  a  trustee  nor  nny   in  privity  with  him,   can 
acquire  any  rights  by  a  breneh  of   the   trust**       -nd   in  Merchants  Trust 
gftj  v.  gorthern  Trust     o»*   245   111*  511,   515,    it   is  saidi     »A  cestui 
que  trust  IsM   the   right,  as  against  his  trustee,   to  pursue  the  trust 
fund   into  «ny  investment  th?<t  the  trustee  tsay  stake,  or,  repudiating 
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the   inrestaent*  compel  him   to  pay  over   the  money**      And   in  Kllaid 
t.    Kennedy  i   316   111*  253 »    2ti,    it    t»   said.      "It    is   immaterial  whether 
the  purchase  we  made   and    the   money  paid  by   r«he   trustee   or   the  cestui 
que   trust*   ■  *  and   if  the   trustee  adds  hie  own  fund*  to  purchase  money 
furniehed  by   the  ocatul  uue   trust  a  trust  will   rt  i.ult  to  the  owner 
of  the   trust  funds  employer; ,  mtt    tr.e  burden  is  on   the  trustee  to  show 
the   e mount  he  embarked   in   the  enterprise  anc ,   the    trustee   tailing  to 
sustain   this  burden*   the   cestui , uue   trust  aili   take   the  whole   estate.* 

ther  pointc  are  urged   aj  grounds  for   a  rerersal  of   the 
decree.      ?'e  have  considered    the«  but   de   m  them  to  be  lacking  in 
substantial  merit* 

The  decree  appealed  from  should  be  affirmed   and    it   is 
so  ordered. 

HfMB  . 

eanlan,  P.  J.#  and  Barnes »  J.»  concur* 
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0*   A,   CKLSOK   (for  us*  of 
illiam  Cram)  and  D.   A. 

:5PHLI0T0P0L0S  , 

Appellees, 

▼  • 

J0.iS.PH  L2«a<   et  al«.  Trustees 
under  the  Last     111  of  Levi 
Z.  Leiter,  deceased  , 

ppellants. 
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» ■..  jot.tick  brxi&iy  jklivja       im  o*'IHiob  o?  ths  couht. 

on  a  second   trial  without  a  jury  of   Hi  action  in  assumpsit 
the  municipal  court  entered  a  finding  and  judgment,  on     pril  A,   193  -  , 
against  defendants  for      If     6»   and  the  present  appeal  followed* 

The  action,   ooamseneec   on  June   22,   1923,  »ss  based   upon 
certain  provisions  of  a  written  lease  by  defendants  to  plaintiffs* 
and  on  the  fir  at  trial  a  fin  inf:   and  judgment  was  entered  against 
defendants  for  £11,000,       On  appeal  to  this  court   the  t  judgment,  on 
July  3,  1929,   was  reversed   and   the   cause  remanded.      (   peloon  v. 
Loiter.   254    111,  App.   19.) 

3y  the  lease,  dated  January  2,  1926,  and   filed   in  the 
recorder's  office  on     pril  22,  1926,  defendants  devised   to  plain- 
tiffs for  a  period  of  five  years  frost  May  1,  1928.  and  until  .pril 
SO,  1933,  the  ground   floor   store  known  as  No*  4     outh  Clark  street, 
Chisago,  and   also  100  square  feet  in  the  basement,   to  be  useri   for 
a  restaurant,  etc.     The    stipulated   rent,   payable   in  monthly   install- 
ments, was  for   the  first  yearJMpoOi  for   toe   second  $13 ,000 f  more 
for   the   succeeding   three  years}  and   for   the  entire  term  $70*000, 
The  lease,   in  addition  to  the  usual  provisions,  contained    the 
following  clause t 
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" It  1b  hereby  covenantee    and   agreed    ■   ■   that  1b   ease 
the  lessor o   (defendants)   shall  desire  to  sell   the  premises  of 
which  the  dew  iced   premises   Tt  a  port*   or  to  make  a  99  year 
loaae   of   «ald  premises ,  or   to  lease   the   entire  building  In 
which  snid  premises  are  situated   to  one  party*  or  to  remodel 
the   bullring  no     on  said  premises*  or   to  erect  a  now  building 
thereon,   they  shall  be  entitled    to  terminate   this  leaae  by 
giving  to  the  lessee   (plaintiffs)    six  months*   notice  in  writing 
of   their   desire   so  to  terminate   this  lcawe,  and  by  repaying 
to  the  lessee ,  upon  the   surrender  of   a- id   demised   premises,  an 
amount   equal    wo  aix     on the1    rent   herein  reserved*       A*d  the 
lessee  hereby  covenants   and   agrees  th, t,  at  the   expiration  of 
the  period  of  eueh  six  months'  notice,  he  will  peaceably  surrender 
to  the  lessors  possession  of   the  premises  hereby  demlsec,  and   the 
said  lessee  shall  not  be   entitled  to  receive   the   said   sum  cowl 
to  six  months'    rent  herein  reserved  unless  he  shall   so  peaceably 
surrender  possession  at   the  expiration  of  said   six  months'   period 
as  hereinbefore  provided •" 

Attached   to  the  lease   is  a  rider*   signed  by  the  parties* 
to  the  effect  that  defendants   (lessors)  agree  to  pay  to  plaintiffs 
(lessees)   certain  amounts   "in  the  event  this  lease  Is  cancelled 
before  its  expiration, ■  vis.,  $5,000,  *lf  cancelled  during  tho  year 
1928J*     $4,000,   if   cancelled  during  19291  #3,000*  if  cancelled   during 
193CJ  and  12,000,  if   cancelled  during  1931.         nd   it  is  stated  that 
"these  amount e  are   in  addition  to  the  amount   of  one-half  of   the  year's 
rent?!  provided   in  the  lease   for  the  cancellation  on  the   six  months* 
notice," 

In  plaintiffs'   original  statement  of  claim,  upon  which 
the  cause  w«a  flrat  triad,  they  baaed    their  right  of  recovery  upon 
the  previsions  of  said  clause     of   tho  lease  and  upon  said  rider* 
They  alleged  that  "prior  to  May  1,  1928*    (the  d*to  of  the   commencement 
of  the  term  of  the  lease)*  defendants  caused  or  permitted  the  build* 
lag  to  be  wrecked  and   the  premises  leased   to  another,  and   thereby 
they  bec9.*ac   indebted   to  plains  If f»   In   the   «um  of  $5,000,  as  provided 
in  said  rider*     They  further  alleged   th  t  defendants  either  made  a 
99-year  lease  of  the  premises  or  themselves  erected   another  building 
thereon*  and,  prior    to  May  1*  1928*  "caused  the  building  on  the 
premises  to  toe   torn  down  and  destroyed  and  a  new  building  started 
thereoai*   that  thereby  "defendants  elected   to  take   advantage  of  said 
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clause  of   the  lease  and   terminate   the  lease |"   and   that  they  are 
Indebted    to  plaintiff*   in  the  additional  sum  of  Me*M«  "being 
on* -half  of   the  year's  rent  during   *hioh  the  Itmse  was  so  terminated*" 
The  aggregate  of    these   tiro  ems  is  "11,000,  ant   the   flret  Judgment 
wae  for  that  aggregate   amount* 

On  the  former  appeal  defendants'   counsel  contended  in  sub- 
stance that   the  first  judgment  should  not  toe  allowed   to  stand  for  ths 
reasons*   (l)  that  said  provisions   -ere  not  intended  to  become  effect  its 
until  after   the  term  of   ths   lease  had  commenced   and   plaintiff  had 
taken  possession!  (2)   that  umle  s  the  method  referred  to  the  lessors 
(defendants)   for  terminating  vhs  least  was  followed,   there  is  no 
provision  in   the  lease  for  liquidated  damages*  and   the  attempted 
collection  of   said   two  sums,   affronting  | 11 ,000,  amounts   to  the 
enforcement  of  a  penalty  *hieh  ir  not  sanctioned  by  the   courtoj  and 
(S)  that  plaintiffs'    claim,  if  any  they  hare*  emot  toe  for  the  actual 
damages   sustained  by  then  and   there  was  no   evidence  of  such  damages* 
In  our  former  opinion    (?.54   Til.     pp.  pp»  26-29)  we  discussed  and 
sustained  these  contentions* 

fter   the   cause  had  been  re-docketed    in  the  municipal 
court  plaintiffs,  on  January  32,   |§t#j  upon  leave  given,  filed 
what   amounts  to  a  «e«  statement   of  claim  upon  the   theory  that  defend- 
ants, a a  lernora,  were  guilty  of  ■  breach  of   their  lease  contract  sad 
of  its  implied   covenants  for  quiet  possession  and   enjoyment,  etc. 
After  setting  forth  the  execution  and  recordation  of  the  least,   they 
alleged   th- 1  thereafter ,   and   "prior  to  Hay  1,  1928,   to-wit,  during 
February*  1928**  defendants,  **;ithout   the  knowledge  or  permission" 
of  plain. iff s,  "caused  or  permitted"   the  building  to  be  wrecked  and 
destroyed,   "so  the  t  on  Say  1,  1928   (the  day  of   the  commencement  of 
the  term  of  plaintiffs'   l«?a»e),   the  building,  and/or  the  improvements 
on  the  premises  which  had   so  been  leased   to  plaintiffs,  were  completely 
destroyed,  and  smother  building  omf  then  and   there  toeing  erected  on 
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the  laadj"    th>t  prior   thereto  d of e adnata,   without  plaintiffs  knowledge 
or   consent,  leased   the  premises   to  the  KdiBon- -lark  Buildiag  Cor- 
poration for  a  period   of   99  years,  aad  "permitted  tr  required"    said 
Corporation  to  -reck  r».nd   destroy  the   build lagi   thv-.t  by  reason  thereof 
the  premises,   a©  leased   to  plaintiffs,   "became  useless  aad  of  no 
value   to  them,"   aad  "defendants   thereby  cancelled   plaintiffs*    said 
lease  and  did  ore-  ch  their  tm|i  le*»e  agreement  or  centrKctj"  aad 
that  plaintiffs  were  deprived  of   the  une  and   enjoymeat  of  said  premises 
nnd  h*ve  be^n  damaged   In  the   nxm  of  I 50,000.       <ad  plaintiffs  further 
alleged  tht>t  on  February  4,  1928,  oas  of  the  plaint  if  fa,     pelson,  hy 
written  Aa?.ign»entf  assigned  and   set  over  to     illiaa  Craa  "all  moneys 
aad  other  geed   &nd  valuable  considerations  uue  or  to  become  due  bo  him 
by  defendants  arising  out  of  the    .foresaid  lease j*   thwt  Cran  is  aow 
the   actual  o-.-nsr     thereof 1   that  oa  April  Iff  1928,  defeadaats  received 
a  copy  of   the   assignment j   aaJ    (.it  t   Cr&a  is  entitles   to  whatever  moneys 
become  due   to     pelaon  by  reason  of  aaid  lease  aad   "the  bresch  thereof •* 

In  cefendaats1    afi  ld&vit  of  merits  they  sealed   thst   they 
had  caused  or  permitted   the  build ia#  to  be  wrecked  aad  destroyed  with- 
out the  knowledge  or  permisaioa  of  plaintiff©,  aad  alleged   that  "oa 
Bovrmber  1,   1926,**   they  executed   *he  W^yn^x  lease,   and   that  in     ection 
3  of     rtiele   IV  thereof    it   is  provider*    that  fche  lessse,  Madison-  lark 
Corporation, 

n>**y*  after   the  now     cxl^ilng  leases  no&   covirin*;  parts  of  the 
demised    premises  have  been  <•  ul,/    cancelled   or   terminated  ,  tear 
down  and   wreck  the   juildinfe  aow    landing  on  said  demised   premises 
for   the   purpose  of  arect in*  and  constructing  a  fireproof  modern 
bullying,   in  aocorcHace   aith  the  provisions  oi    tale     rtlole*0 

ef end ants  further  alleged    that    the  »v-ye&r  lea«e  "was  sub- 
ject to  the  lease  ma--«   to  plaintiff &t"    that  defendants  prior  to  the 
time   said  Corporation  coeiaenced    to  rvreok  the   uuildiag  notified   it  of 
the  lease  to  plaintiffs   and   it  fcsjl   I  u.*ther  notice  of  the  lease  by 
H    *on  sf  its  recordation.       They  denied    th&t  they  had  permitted  or 
required  the  Corporation   to  wreck  the   building  without  plaintiffs' 
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consent*  but  admitted    thnt   the  Corporation  had   completely  torn 
down  the   bullt'lne    "about,   three  months  prior  to  the  beginning  of 
the  tens  of  plaintiff*'    lcu»*|*  denied   that  they  hnd  aided   in  the 
destruction  of    the  build  ing  and   etated    th  t   if  pl«int if f«  had   suffered 
any  damage  by  reason   thereof   such  dnmage    *as   onueed   solely  by  the 
■ets  of   the   Corporation!  admitted   th  t  about   April  27*   1923,   they 
had  received  |   copy  of   said  assignment  by    >pelson  to  Cram  l  and  denied 
that   they  were   indebted    in  any  sum  to  plaintiffs* 

On  th*   second   trial  the  lease   to  plaintiff b,   aa  well  as  the 
99-year  lease  to  the  ttadieon-  lr.rk  Corporation  of  November  1*  1926, 
(reoorded  December  11*  1926)*  were   introduced    in   evidence  by  plain* 
tiffs*     In     actions  1  and  2  of     rtiole  III  of  the  99-year  fetftiBt  it  is 
provided  i 

(1)  "That  this  lease   is  made  by  the  lessors  (defendants) 
and   accepted  by  the  lessee   (Madison-Hark  Corporation)  fflftinjjj 
to  various  leases  to  various  tenants  of  portions  of  the  building 
now  upon  the  demised  premises*  a  Eun  of  which  leasee  has  been 
furnished  by  the  lessors  to  the   lessee*  and   c  ch  of  *hieh  leases 
is  subject  to  termination  by   ihe  lessors  on  not  more   than  six 
months'   notice*  and   on  sundry  terms  of  payment  to  the  lessee  or 
lessees  as  described    in  said   respective  leases*  and   the   said 
leases  have  bem  contemporaneously  with  the   execution  hereof 
assigned  by  the  lessors  to  the   lessee*   and   the  lease??  covenants 
and  agrees  th   t   it  will  perform  all   the  obligations  of  the  lessors 
in   e%ld   leases  contained  and    the   lessors  agree  that   the  leasee 
shall  from  tm&   after  the  date  of   the  delivery  of   this  instrument 
b*  entitled   to  receive  and   collect  all  the  rentals  in  said    re- 
spective   leases   reserved* 

(S)     Thf    said  lessee  covenants  and  agrees  that  it  will 
forthwith  and  with  all  due  diligence   cause  seid  leases  so  assigned 
to  it   to  be  terminate    and   cancelled*  and  will   itself   take  possession 
of  the  various  premises  demised    in  such  lenses  aith  all  convenient 
speed »  so  that   it  may  proceed   as  soon  as  amy  be  to   erect  the  build- 
ing hereinafter  in     rticle   IV  provided   for*" 

In  addition  to  the  provisions  of     action  I  of     rticle  IV 

(as  above   stated    in  defendants'    affidavit  of  merits)   it   is  provided 

in     ection  1   of   said     rtiole   IV  as  follows* 

"The   lessee  further  agrees  that   it  will  with  all  reason- 
able  cpeed*  after  it   obtains  possession  of   s«id   premises  from  the 
present   lessees  of  portions  of  said   premises*  ereot  or  cause  to 
be  erected   upon  said   demised   premises  a  first  class  fireproof 
building*  *   *  not   less  than  t >enty  (20 )   stories   in  height*   costing 
not  less   than  $1«290,C00,  and   covering  substantially  the  whole 
area  of  said   demised  premises,   except   reasonable   t<  paces   for  light 
and   air** 
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On  the   second    trial  tht  follow i:.*-   f*cts   were   stipulated 
and   agreed   tot     That  no  notice  was  gives  to  plaintiffs  by  defendants 
brfore   the  99-year   lease  mas  executed,  or   at   nny    time  until  January » 
1928,  when  plaintiffs   conferred   -with  Xr  •    '-..   »..     ogero»  one  of  tht 
attorneys  for  defendants;   thnt  After  the   execution  of   the  99 -year 
lease  the  U- •■•  tson-   1-rk  Oorpor   tion   tore  down   the  build  in.- f   that 
the  wrecking  be#an  during  January,  1928,  and    the  building  was 
completely  wrecked  before  the   end   of  March,   19c3j   that  on  Hay  1, 
1928,  when   the   torn  of  plaintiff  s*    lease   ooamseaced  ,  "there  was  no 
building  or  premises  for  plaintiffs   to   take  possession  off*   that  the 
premises  leased  to  plaintiffs   in  the  old   building  consisted   of  a 
store,  about  15   feet  wide,  f?  cing  on     outh  Clark  street,  and   extend- 
ing back  a  distance  of  about   39  feet  Ml   this  *  id  h,  and    then  extend- 
ing 10  feet  farther  back  at  a  width  of   12  feet  I  and   that   there  was 
about  70S  square  feet  of  space   In  the    store* 

The  only  other  evidence  introduced  related   to  the  question 
of  plaintiffs'   damages*     The  plaintiff,     peiiotopolus,   testified,, 
and  plaintiffs  cnlled  a«  fitnesse*  Manuel  Q*     inter  and   Grover  T • 
Cook,  real  estate   experts*     <>n  behalf  of  defendants*     obert  %•   Blair 
and  J*    I.   ?  rker,  also  re  1  estate  experts ,  gave  testimony*     All  were 
cross-examined ,  and   at    the  conclusion  of   the  evidence    the  court 
entered   the   finding  and  judgment  againut  defendants  for  19»000,  as 
first  above  mentioned* 

i efendante*    counsel  contend   in  substance  that   the  judgment 
should  be  rtrer»eC  because   (l)   defendants  did  not   ore  eh  any  of  the 
covenants,   cxpres«  or   implied,  of   the  lease   to  plaintiff s|   (2)  that 
even  If  defendants  were  guilty  of  a  breach  of   their  leaee  agreement* 
plaintiffs  did  not   suff icientferprove  (Hal  they  had  suffered  any 
damages}  and   (3)   that,   in  any  event,   the  damages  of  (9#000,  awarded 
by  the  court,  are  excessive. 

In  support  of  their  first  contention  counsel  argue  that 
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it  does  aot  appear   from  the  evidence   th>  t  defendants  At  amy  tin* 
cancelled   the   lea;«e   to   plnintiff  r.t    that   the   dental  of  plaintiffs* 
right   to  the  possession  and   enjoyment  of  the  premise*!  was  occasioned 
*/  fciie  wrongful  act  of   the  Madison-Clark  Corporation*  a  third  party* 
and   that  plaintiffs  must   look  to   that  corporation  for  their  damages* 
Counsel  refer   to  section  I  of  Article   IV  of   the  9? -year  leeoe*  whore- 
in  it   is  provided   that  "after,   the  now  existing  leases  now  covering 
ports  of   the  demised   premises  have  been  duly  c$.ncelletf   and  terminated/ 
said  Corporation  may  ■  reck  the  building,  etc.*  and  further  argue  that 
inaomueh  as  plaintiffs*    lease  w«e  never   cancelled *  the  act  of  the 
Corporation  in  wrecking   the   builcin,^  before  obtaining  the  cancellation 
was  wrongful  and  a  violation  of  the  provisions  of  the  09-year  lease* 
But  it  appears  that  the  lease  ms  executed  on  November  1.  1926  (18 
months  before  plaintiffs  were  entitled   to  take  possession  of  the  part 
of  the  bulletin*    demised    to  them)  and  that  there  are  other  provisions 
In  the  lease  as  above   set  forth*      In  section  1  of   Article  III  it  1« 
provided  that   the  Cor pom t Ion  sec epte   the  lea<e  "subject  to  various 
leases  to  various  tenants  of  portions  of  the   building*  *  *  *  list  of 
which  lessees  has  been  furnished  by  the  lessors  to  the  lessee. " 
Plaintiffs  were  not  tenant*   in  the  bulla  in*?  and   the  evidence  does  not 
disclose  that  plaintiffs*    lease  was   included  in  the  list  mentioned* 
It  is  also  provided  in  .Section  1  of     rtlele  IV  that  "after  it  obtains 
possession  of  aaid  premises  from  the  present  lessees  of  portions  of 
the  premises.*    the  Corporation  will,   "with  all  reasonable  speed* 
erect  or  cause  to  be  erected"  a  new  building*  etc*     The  Corporation* 
preliminary  to  the  erection  of   such  building*  proceeded   to  wreck  the 
old  building  as  it  was  li|>tni   to  do  under  the  !**••«  and  we  do  not 
think  Hbsl  its  act  in  so  doing  can  be  considered   as  the  wrongful  act 
of  a  third  party*  as  contended.     Furthermore*   the   Corporation  was 
directed  by  defendants   to  do  the  act*   and   they  should  not  be  heard 
to  say  thst  it  was  not    t;heir   *•%«   in   so  far  as   it  amounts  to  a  breach 
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of  the  lease  agreement  with  plaintiffs  and  of  Its  implied  covenants* 
(Ors«n  v«   ill lams,  46  111.  208|  Berrinrftam  t.  Casey.  78  id*  317*) 
In  our  opinion  there  is  no  merit  in  counsels'  first  contention* 

As  to  the  second  and  third  contentions  we  think  that  the 
evidence  sufficiently  shows  thst  plaintiffs  suffered  substantial 
damages  »jr  reason  of  their  inability  to  secure  the  possession  and 
enjoyment  of  the  premise*  demised  to  them,  but  we  think  that  the 
amount  ($#»£#•)  g  awarded  by  the  court,  i*  exoecwive*  There  was  no 
dispute  on  the  trial  as  to  the  measure  of  dnmages*  Apparently  It 
was  agreed  that  such  men  sure  was  the  excess,  if  any.  of  the  actual 
rental  value  of  the  premises  for  the  teria  of  the  lem-e  over  the 
rental  stipulated  in  the  lease  to  be  paid.   Evidence  was  intro- 
duced by  both  parties  upon  that  theory.   the  total  rent  to  be  paid 
by  plaintiffs  for  the  entire  term  was  $70»000f  for  the  first  year 
#12.000|  for  the  second  $13 .000 f  for  the  three  succeeding  years 
415.000  per  year*  the  average  annual  rental  for  the  tern  ia  #14.000. 

Plaintiff* s  first  witness,  inter*  testified  on  direct 
examination  that  he  had  been  engaged  a©  a  real  estate  broker  for 
about  12  years  "mostly  in  the  loop  dirt riot  of   Chicago l*  that  he  had 
been  and  is  familiar  with  the  rental  values  of  property  in  the  neigh- 
borhood of  the  southwest  corner  of  Stmdison  and  ;lark  Streets*  Chicago! 
and  th-'it  prior  to  the  year  1928  aa  old  building,  about  4  or  e  etories 
high,  was  on  that  corner*   The  location  and  else  of  the  premises*  as 
mentioned  in  the  lease  to  plaintiffs  and  in  the  stipulated  facts,  were 
described  to  ih*  witness  and  he  was  asked  to  give  his  opinion  an  to 
their  rental  value,  when  used  for  restaurant  purposes,  "between  January 
1.  1928  and  liay  1.  1928,"  and  he  replied  *  "About  Hi  a  square  foot 
at  thnt  time.*   fti  there  were  about  705  square  feet  in  the  store,  the 
totr 1  rental  value  at  that  time  in  the  opinion  ot   the  witness  would 
be  110.575.  exclusive  of  the  basement  space*  He  was  then  asked  to 
give  his  opinion  as  to  the  rental  value  In  the  first  part  of  the  year 
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•lov  toioot   ■■■•-.>  utqijii   orfj  ai   bno  otllmxaXq  oi  »--.o#i   »dl  oi   b»«oiJso« 

oj  «*  noXaiqo  «td  o-vli  o#   bo<««  oow  oa   bn*  moo^I*  «Hj   ol  bodltoooft 

nMMl  S9ov^oo*"   , soaoajit  J«*i*£»'«»-x  *•!  btHitf  mjlv  ,ouXot  Lmin*i  xtidt 

-.-.*..-  -,«   Oil  b«n  ",£  -aj|  biui  8SvX  .1 

oj(i  «rco^o  «dJ   nl  t  <ol  ox«u--  jvob.-s  ouv  px-.  "*oaUi   j   «U  3m 

aoini%o  »/iJ    ai   o»j  v  Ir^aat  i 

r/fti  j«»    e»dJ    *.  r   OU      .03v%»    laofl|040   M4   ';••.'    trl  .         , 

i*j»\  »H<   lo  1-r/iq  ooi  1*   wl*  «i  »»l«o  I«On«t  «tff  oi   ae  nolaiqo  »ld  oris 
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1928*   "for  a  period   of  five  years**   and  he  replied t   "The  avers** 
rental  vnlue   is  about  $15  a  square  foot  per  year!  there  are  70S 
square  f eet t   the  average  annual  rental  would   figure  about  £11*000* 
*  *  #   including   Che  basement  space. w     The   witness  further  expressed 
the  opinion  th&t  the  value  of  a  five  year  lease  on  the  premises 
•would  be  between  $65,000  nod  $70,000  for  the  five  yenr  period." 
He  was  not   then  cross-examined ,  but*  after  all   the  other  witnesses 
and  testified  ,  he   was  again  called   by  plaintiff  o  w&&  stated   that  he 
desired   to  change  his  testimony  as   to  values!  th,.  t  when  previously 
on  the  stand   he   thought  his  opinion  w»»  asked   as  to  values  as  of  the 
date  of  the  signing  of  plaintiffs*    lease   (January,  1926)  r&ther  than 
y*7»  ISM*  wnen  the  term  begum   that   in  hie  opinion,  when  the  lease 
was  signed,  the  rental  v   lue  of  the  premises  was  <  15  a   square  foot! 
but   th^t  ftt  the  time  the  l«a*«  would  become  effective  (May*  1923), 
sush  rental  value   "eould  run  about  $22  a  square  foot"   (or  about 
$15,5oo  per  yw*r),     the  witness ,  after  giving  certain  reasons  for 
his  opinion  and  nentio;  ing  the    uipulate*    rentals  of  certain  other 
similar  premises   in  the  vicinity*   stated   on  c  ros ^-examination  that 
when  he  previously  mentioned   the   figures  *#«5,yoo  to  170*000  for  the 
five  year  period,"  he  "really  meant   the  five  ye&r  period  from  the 
date   they  signed  that  lease*  *  *  from  January,  1920  to  Jmuary,  193H" 
that   the  f**et  th  t  the  five  yenr  lease  did  net  eofcssenee  until  May, 
1928,   "would   increase  the  rental  value  about  from  1-5  to  4-7  a  square 
foot!"  and   that  his  opinion  Hi  given  "on   the  as&unption  that  this 
lease  had  a  cancellation  clause   in   it*"     This   change*,   testimony  tended 
to  show  that  plaintiffs,   by  reason  of   the  destruction  of  the  premises 
demised    to  thes,  had   suffered    considerable  damage*    at  least  when  the 
stipulated   rent  for   the   first   two  fHM  of   the  tanill  considered* 
Plaintiffs1   witness*  Oook*  testified   th&t  he  had  been  in 
the  real  estate  business   in  Chic- go  for  nbout  13  years*  and  was 
familiar  with  the  old  building  on  the   oorner  prior  to  1928!   that  he 


ilt»*  w*  :wm  %«*a»x  •▼**  1*  a*****  «  **V  «asex 
m«  a-tscu  >Mn  <*«  *ool  »v«0p*  *  *X*  J«©«*  »i  ttlxr  X«*os« 

l»3u»i  imam*  aa*t  rra  **<•  I  maui?* 

feHi*iV»   tfttf*?Jrt   eawJ:  .o*sq«  Jawaa***  a*J    Mtifculool    «   •  • 

•MJiWH   *is    «*>  aaaaX   in«t  aril   J8  1*    9uIaw  **'  a4* 

•**n«0*l*   j*a*Jo  aril   XX«     on*  «J**ri  «b*«X«u»*»-«**ic  aari*  9*a  aaw  «H 

•4  J*rf*   baj«*»   bur  alliJ  -o   >#XX*o  aXaa*  a«*   sd  ♦  *>*m*««a*  barf 

xiuuv.t\>i«  awt*  s  *rfa  i«*  xaaaUJaa*  attf  *fta«d»  o*  '**lsab 

ari.t  lo  mm  c»«i.-T  a*  a*  uajv  aeJniqo  a£ri  irf^amlj   »r  J* 

juui*   T6i«>ja  tQggl  ,xi«iW4ii)   aaaaX    'allifiiiAXq  la  aaXa^a   arf*   1*  •**» 

»a*M   m<J   B«ii     •  ^«  aJal  iti   ***u   («*»♦«;  msi   */t*  a*4v  iflW  ,vt 

(Joel    r-Ajur.>8  a  «X4   ***  «aa*a-T«$   »xiJ   la   cU    t  I«J«o  c   ^.i   «btlQ|ltl  s*V 

stx  ,\*a;  i  «in^  ^U'f)*  s*«ax 

Jtfoor    -.07  n»p«   *   S3$  *»*«**  rwi   blAK?*-"    atfi 

»1   BtitH»j~.    tii  iS-i**   ftfti  atf?      .{•?«•* «c   i»q   C>0C,aX# 

t»4#o  ci«3i»  »  lo  *l»3ft*i    mSaIuhLS*   eM  ;.<■■  «a  baa  >M 

*ari4  n..iicBl3l(xi%Jaeiano    v-.'.^.    #\JiaX:>*T  <*U  a, 
aritf   XI  •'*•*'    0?  HI    a»trs.i#«'-#  xLtiQiwi^  arf  «t*a'v 

urfj   «Ht)    bfllvftf  **ax  •▼**  ad*    Maaai  xltni't*'   **"  >\  ayll 

"ilgfX  oC?*tf**l  oj   »SCX   i  bangle  Y.*jf3  slab 

i\«l  iUau  aonsflsroo  ton  Mb  aaaaX  i*#x  •▼"  ***   *  ■*"*   **»*  aril  #«£* 
•iAUt>*   a  ft  tti   el  MYl   l»«tf*  tuXirr  X««a«f   M9   ta  Itfov"    t6ttX 

aXti^   iaHJ   no! .:o>aHi»a.n  aatl  no'  saris  «  v  aoiaiqo  «M  *m(#  Iki»<      Uool 
bl>n»i  vnawlJ  -a*    Taiaaala  «*ni     ••#!   nx   aauaXd  naifjiXXaanjio  a  bail  a 
«SMi'.x*-xq   >rfJ   la  mltinf  a  adi   la  noaaat   ^c«    ,alll4ni«Xq  iaK*  #a<l»  o* 
X  j/^   ,a«aiuib  aXa"*i  •  J>»»anoo    5<tia11va   bad  ,«aa!4  ol   aa«iwa» 
«aoo   aow  ar-iaa  arf^    la  m»X  c  tt    »a!4    «al   ioai    *»3^nXf. 

ni  a^a4f  boil  ail  J  -^.3   aaillaaal  ,*ooO  .naaa^lw   ••llltaJ 

•iiv  :>n«  ,aY«n  ^X  Jaoa*  nal  o^oi^  at   aaaoXaatf  aia^aa  X«ai  art* 
^  a*   toi«q  unw  *rfJ    «t  saibXXad  bXa  aill  a'ilw  laiXlaisl 
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wae  acquainted  with  rental  values  of  various  premises  in  the  neighbor- 
hood  in   the  e*rly  pert  of   the  ye?.»r  19281   thnt  the  kind  of  business 
op* r  ting   In  a  particular  loc-tlcn   is   to  be  considered    in  ♦  stimrtinp; 
rental  values,  which  would  be  higher  for  a  rewtaurant  than  for  other 
businesses!   that   the  premises  leaned    to  plaintiffs  are  particularly 

adapted  for  a  restaurant  as   It   is  a  "24-hour  corner)*   that  in  1023 

the 
and  for  a  few  succeeding  yepra*   in  hie  opinion*/ space  would  be  worth 

about  $25  a  square  foot  per  yeorf  and   that  a  fair  rental  value   there- 
of ,  for  »  fire  year  period  eoicmencin&   in  May*  1928*  "probably  is  $1£«000 
ox  $17,000  a  ye*ir  for  restaurant  purposes***     On  cross -examination  ho 
testified   that  he  did   not  knotr  of  any  premises,   regarded  as  similar 
to  the   lection  at  said   corner,  which  had  ewer   rented   for  restaurant 
purposes  st  a  rental  as  high  as  |25  a  square  foot  per  yeror»  and  that 

in  his  opinion  the  fact  tas.t  the  lease  in  Question  had  a  six  months' 

clause 
car<eellation/wculd   reduoe   the  rental  value   "about  2Q#  per  year*" 

^educing  his  valuation  of  |ftS  per  square  foot  per  ymr  by  that  per 

cent  would   leave  fftti  per  square  foot  p#r  y9^x,  and  reducing  his 

valuation  of  £17,000  per  ye^r  for   the  period  «ould  leave  via, 600 

per  year*     The  testimony  of  this  witness  tended  to  show,  when  the 

stipulated  rental  for  the  first  two  years  of   the   term  of  plaintiffs* 

lease   is  considered  and  shich  lease  was  subject  to  cancellation, 

that  plaintiffs   suffered   some  damages  by  the   destruction  of  the 

premises  before  the  beginning  of   the  torta* 

iJefencauts'   witness,  Blair*  expressed   the  opinion  that  a 

fair  rental  value  of   the  premises  for  the  five  ymi\T  period  was  from 

8700  to  i8,     per  month*    taking   into  consideration  the  cancellation 

clause.     And   their  witness,  Parker,  expressed   the   opinion   thot  a  fair 

rental  value  of   the  premises  for   said  period  would  be  "in  the 

neighborhood   of  $8,000  to  #9*000  a  year,*    that   if   the  lease  had  a 

cancellation  clouce,   "it  would    affect  the   rental  value  of  that  property 

rery  much)"     &n6   that  a  cancellation  clause,  permit  tine  the  leaee  to  bo 


-01- 

-j<xfeMi&3  art*  at-  aaaiairaa,  fa*  -'3  aaaXar  Utiu+\  Ail-i  S>»#aia».aa  «aa 

a««ii:^  lo   bsid  urL-    J-tfiJ    |*g9X    ,"w»v  *dl    lo   ft*?;   |ltM    NfJ    al   boad 

.   :.  .  «J       •••.■■»■    ;iv  .    M  ■/     WM    '•■'■;    ■.■:!..;•■     •-.     I     I       |fMI    !»«• 

*.»j|*o   tol  oar  i^i?«s«TC  a  *el    t>d»lrt  ad  rfa   »a*«XaT  XaJaaT 

XTsjOffai****.   oxa  allijalain  o.»    b«*fti»l  aaalame.   *dJ   $*Ai    taaaaaolaad 

8S9X  mX  t*A$    *|«a&%aa  i«ioJ-AS"  §  «Mi   m   *b  rol   baJgaba 

ad* 
d*Taw  atf  r»Xae-«   aoaa.-.  _v  aM  al   «*n<<»x  *>«* «•■•*. :>»**«   *«1   «  vol  baa 

vit'J   aul/sv  taq   Joel  aijurpa  a  «$#  tfactfa 

,     :#  al  tfdadawz*  «6*fcl  »*ad  »*   jwtfaaaaajaa  battta.  aw*  tfil  i  "so*  «!• 

ad  not;   «t5^a»-«aoTa  ao     "«aat}aa.-u«i  Jaaaaadsat  pat  -:aax  a  009*  *X|  to 

laXiatfa  aa  feafcxaf^J*  ♦«*aia»«a;  yas  la  vaant  #oa   fci&   *d  i-ed*   bailiJaa* 

taa'Bfalttv  ■  ■«*»«>t   t«<aa  aad  j*.»id*  •  4  **  c  *W  o* 

J.-^i:   baa  «*0Ot  -»«  *aal  frtawp*  .&ld  aa  X**fl*>; 

'•d*«o«  ala  a  I  di  iuU  *a.r.x  *  »   ao-  *<.i0  aid  al 

aaaaXs 
I   duarfa*    ut»X  ?▼  XateMU   ?d»   as- 

t-Mi  tad  -  -ax  •»*<*  tfc*  ■•   aaa*,*  sag  MV  la  u 

aid  a n ;■.-•«?!« *  tea  tvr-*\  -  aiaaja,  «■  rl*»w  aaaa 

tuoX  aXao 
an'.'  .aaffa  at  bobcat  aoaoJlw  «.ldl   lo  t«q**^*j    art' 

©  arc  at   ad#  *«\1!  ad#  -  I  ajlti 

asaa  o4  iaatdua  aaa  —**J>  daid«   t»«  >  m   •■ 

adi  la  aa*J&jnJ»»b   ad?  \o*  aaaaftab  aa»a  aotttlaa   alllfBlaia. 

.aval  tdl  la  laiaaigad  »**  atalad  «aaia*aq 

a  *«dJ  aaiai«a  odl  aaaaa^iaa  «*JaX6  «aa*n44w  fa*a**»a»> 

a»*l  aav  *>ei?o$  »a»x  •▼XI  •**   avl   »a«*aMr*a;  aaV   la  o»X*v  I*/n-»T  rial 

no;  «*a  *d^  aoli.-JT-blaaoo  a^ai    ...n**M3    $nttum  sa  c: 

•;1a1  •  NaU    laini^a  ad»  aaaaaacaa  tip  ait  af  tv*au     il+At  ha       .aaaalo 

adl  ulm  94  hlan*  aaiva«  alnn  ial  a*«iaa>^«  9di  la  aaXaf  Xa#aa? 

0  brA  aaal  adtf  11  **d«   *ixaax  «  Or^«t^  01  oco9*.>>  la  aoodiaddaiaa 

X^ -»<jflt<t  im<  I-claax  »dl  #«alla   Wao .-  si'    taa«aJCa  ooclaXIaaaaa 

ad  ot  aaaal  tatl  sci?jJaa-q  «a«atal»  a*l*ali«aa»»  a  I11U  baa     4td's>iMi  ti»* 


cancelled  *t  amy  time  upon  six  months'  notice  and  repayment  of  six 
months'  rentml  to  the  lessee,  and  a  further  payment  of  #5,000  If  tho 
lease  be  cancelled  In  the  first  yenr,   and  of  smaller  payments  if  the 
leans  bs  cancelled  in  succeeding  years*  "would  deereaee  the  rental 
value  ma  least  -1,5   a  yeor."  "*•  are  not  impressed  with  the  testimony 
of  either  of  defendants'  witnesses*  especially  when  consider  t ion  la 
riven  to  toe  location  of  the  premises*  the  purpose  for  which  they  were 
to  be  used*  the  amounts  of  the  annual  rentals  agreed  to  bo  paid  during 
the  firs  ye  -r  term*  and  tme  f  ct  th  t,  JL£  plaintiff  a  had  t*ken  possession 
(aewes  undoubtedly  the  Intention)  and  .if  defendants  had  cancelled  tho 
lease  during  1928*  the  parties  had  agreed  in  the  rider  that  the  sum  of 
|5,ooo  should  be  paid  to  plaint  If  Is  as  damages*  in  addition^  to  the  pay- 
ment back  to  them  of  certain  sums  which*  u«d<?r  said  conditions*  they 
would  hare  paid  as  rent* 

I  pel i otopolus •  one  of  tho  plaintiffs  and  tho  only  other 
witneas  heard*  testified  th-t  ha  h&d  been  engaged  in  the  restaurant 
business  for  15  years*  baring  operated  eight  restaurants  at  different 
times?  luring  that  period  in  and  outside  of  the  loop  district  of 
hicago*  Over  the  objection  of  defendants  that  he  was  not  sufficiently 
qualified  as  an  expert  on  rental  values  in  sold  loop  district*  he  was 
allowed  by  the  court  to  testify,  and  testified,  that  in  hie  opinion  the 
rental  value  of  the  premises  in  question  for  restaurant  purposes  in  the 
early  part  of  the  year  1028  Mt  *81#ooo  •  front  foot*"  or  #15,000  per 
year*  and  th  t  the  rental  value  of  the  premises  for  a  five  yenr  term 
from  May  1*  1928*  waa  "about  tWftteW  Yet  he  testified  on  cross 
examination  that  the  highest  rental  that  he  had  ever  paid  for  any 
of  hie  restaurants  was  at  a  rate  of  less  than  $60u  a  front  foot  and 
of  less  than  $12  a  square  foot*  some  of  which  restaurants  were  not 
far  from  the  premises  in  question*  He  further  testified  on  direct 
examination  th  t  after  plaintiffs'  lease  had  been  executed  in  January, 
1526,  they  were  "Just  uniting  for  Kay  1*  1928f*  that  in  the  meantime 
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nt*  lo   2Uiariini»i   an*  'adftraai  xis  ao«»  aai*   tfU>  $•  baXIaaaaa 
•dt  II  «J  .             *cr*ruKt  rtadtial  ■  tea   .*•««•» i  *di   o.-  1  «i<J«oa 
M  11  e4ft*«ra«,  loilaaia  *©   em  t**»X  tstn   wti  ml   »»II»Ofwt  90'  aoaa; 
rrtt    u?t                -  ♦  »   Mwo*"   ,&x,;«x  b*lba»>»ii«    al    nalltanao   o«    oaaal 
\««tflJft»»    *1:                                .2    *fut  «t«                                        ill  Mam«L   4-    nulcv 
•i  wail   i^bltac  a  ertu                                     tats*  I v   fa*ftab«9l»b  la  ttdll*  la 
•*a»  \te*  A'oi^  ta*  aiab/iMa;  «f.<   ,t*«i«*?<  »d«  la  ftalJ»a*I  acU  o*  «tvl» 
aJUUV*  Ma$   *d  04    b«ttt<   »;Li4B«r   IttgajRa    Ml'    1*  liMMl  adJ    ,b*fli/   a*    0. 

*>l«aaaaaq  ajad«i  64tf  «MHUx%  jy,  ,*«>  «ij  imm  ,a*9<  t-e^  5?n  ad* 

•i(i   b#:  tad  aJnuan  ,    Ml   (nalanaJril   *d4  vLsyMunhrut  saw  «a) 

la  awa  sif*  *«dl  tabhx  snv  Hi    tea^aa  tarf  'tih-o  Mft  »8WI  sniiofc  aaaal 
-V«l  Mil   oJ    flrtJlbibt  gJ    (B*»w««fc  ■»    »HiJal»If  a*    sl4Ki   a«    blsada   000, t$ 
y.5<(.*    ,9«r:  wi**    »3teju   td9idw  aattia   tslaiiao 

.  jr«   a*  bJLa£ 
t»rf*o  ^Xao  ad  J   tea   »tll4ttlal<i  ad*  la  ana  ,aiiXata#ai: 

iai  ad  J  nl    sa^ayna  wood  b**i  #«•   iaAJ    *> « i  i i  d  •.  *4   «  jt««w<  aaaaJiv 
Ja  afoataalfi**  Jdal*   fcatJmafa  ftAlra  *9niaad 

•jo  >  qocl  mat  to    .o2.«jk<    tea  nl  aaltao.  t  uts  yUwk  »a»l* 

YXJitsivi'tjM   *oc  aaa  ari  inni  afftf»baal9t>  la  nolle  a  to*  **J   *«t0     »o»jo; 

aow  ad  ( fait Jail  fool  ataa  a*  aanl/nr  Xataa-i  no  Iraqx?  rj»  aa  baDlXaaa 
aUJ   cmlalqc   «id  «2  #ada  J   tea  «%liia*l 

ad»  ax  aaaa^Wf  inarm  t**x  10*   «nijn:u,    ai  aaateata.  adl  lo  avlar  I  lo*t 
taq  OOCAI*  10   SfMl  imxl  a    -     .la-  aaa  tSfl  t,»x  aM4  lo  liaq  Xli*o 
area*  -x*»x  avtl  a  iol  mm*lm*T*  adi  la  aalav  i.Jnn  m&t  i  At  tea  «ia«X 
•aata  mm  oalti*«aJ  ad  '»T  ^wada*  ■««  ,aSQi   ,1  9^14  awtx 

Xff*  ■!«''    >:iaq   t«ra  bad  ad  *ad*  latest  4a*tfpid  9d4   0«dl   aolv 
ha>  4ot)1   isatl  a  cttal  aadi  vaol  la  aJat  a  la  «/<v  alaauia^aat   <sn 
ion   iTt/f  «ai  daidw  la  aaioa  ,  J.o;   m  >wpa  a  ^X#  nadl  oaai 

xlb  no  bail**!**  tadl^cal  «H     «aai«oaap  mi  aaa  teatq  %&*  «oi^  <xal 
tV^vnv  emmd  ted  a*««X    tajtllfaUaUoj   «•#!■    -.   iu  oul*  .<*lnmxm 

,;UvJ  «I  x«*  "'al  aoi'^"a  l«af   aiaw  x9&*    ••■ 
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he   leveed   another  restaurant  mi  tfebafch  avenue  nnd   operated    it   ur.til 
about  Janui  ry,   1923,  vften  hr  oold   It  and  proceeded   to  "get  ready* 
to  occupy   the  premises   In  quest  Ion  I   thnt  prior   to  1928  ho  hnd  con- 
tracted for   the  purohaei'   of  new   fixtures  for  the  premises   in  question 
and  made  a  "conn  payment  of  *3,000M   on  the  fixtures,  which  he  "loot"* 
It  however  appeared   from  hie    crone   ext  oination  th*.t  'around  December, 
1927*   or  January,  1928*   he  sns  advised  that   the  old   oullcing,  in 
which  the   premises   in  question  were  looted,  was  to  he  turn  down, 
and  that  he  ""made  a  profit"   on  the   subsequent   »ale  of   nail   fixtures. 
And   the   testimony  of     peliotopolus  aust   be  viewed  in   the  light  that 
ho  is  one  of   the  plaintiffs  and   Interested    in  the  resujtt  of  the 
litigation* 

In  Tie*  of   the   conflicting  testimony  as  above  outlined  $ 
and  of  all   the   evidence,    it   is  difficult  to  determine  the  fair  amount 
of  damages  suffered  by  plaintiffs   in  congruence  of   the  instruction 
of   the  premises  denied    to   the*,       W$  are   a   tisfiec',  however,   that 
the   evidence  discloses   tb*t  plaintiffs   suffered   substantial  d»wagesf 
though  not  in  e xoess  of   the  sum  of  $5000,  and  we  conclude  that  there 
should  be  c   remittitur,,  froa  t  ho  judgjtaent  appealed    from  of  $4,000* 

cccrcin^ly,   if  plaintiffs  will  within  10  days  file   a  remittitur  in 
the  sum  of  t4,000,   the  judgment  will  bo  affirmed  for  |§«$0#|   other- 
vise   it  sill  be   reversed   and   the   oauso  remanded .      in  the  event  a 
remittitur   is  filed   the  cost*   paid   In  this  court  by  the   respective 
parties  will    not  be  taxed  against   the  other  party* 

*mNTO  Wm  fS.GOO,   OK*  KJUsXTTXTIK   Of  $4,OO0| 
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eanlan,  p.  J*,  and  Barnes,  J.,  concur* 
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JOHN  n.    KtflffcAHftf  --BAR  IB 
£HLSCHLAftSR   f&d    C.  W.  B. 
£ICHHOFF,        ' 

Complainants* 

▼• 

VEST  Sim  30BJ}  &  vor.TQAOS 
COKPAHY  et   al.# 

Befendanta 


L.   |«  BATISt 

Intervening  Petitioner 
&  Appellee » 


OB  APPEAL  OJ1   9EST  SIDE  BOBD  ft 
KOBTaAOE  COiPAHY,  a   corporation* 
Appellant* 


)      nTKi^LOOOTORT 

APPEAL   Mi  SBP'fiRXOR 

MM   OF  COOK  COURT  Y, 

259  I.A.  661H 


MR*  JUSTICE  OR  ISLET  H8X1TORIB  THK  CPIBIOB  OF  THE.  COURT. 


This  is  an  interlocutory  appeal  from  an  order  of  the 
uperior  court  of  Cook  county*  entered  June  24 »  1930*  appointing 
the  Union  Bank  of  Chicago  as  receiver  of  the  assets  of  the  est 

ids  Bond  &   Mortgage  Company •  a  corporation*   In  the  order  it  is 
stated  that  the  same  was  entered  on  mot  on  of  L.  3.  Paris >  inter- 
vening petitioner  and  cross-complainant,  after  the  court  had  read 
complainants'  bill  and  the  intervening  petition  (which  had  been 
ordered  to  stand  as  a  oros«-bill)  and  the  answers  thereto,  and  had 
also  "heard  the  admissions  of  counsel  in  open  court  and  the  state- 
ments of  the  parties."  These  admissions,  etc.,  are  incorporated  in 
the  certificate  of  evidence  contained  in  the  transcript  before  us* 

On  April  12..  195 Pf  the  three  complainants,  as  owners 
respectively  of  30#  50  and  20  shares  of  the  preferred  stock  (par 
value  $12,000)  of  the  defendant  corpora tion,  filec-  their  bill  on 
behalf  of  themselves,  and  euch  other  stockholder*  ns  might  join  <*lth 
them  and  pay  their  proportionate  sh»re  of  the  cost*  and  expenses  of 
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the  litigation,  against   the   corporation  and    the  director*  thereof* 
praying  for  a  dissolution  of   the  cor  pox    tion,   an  accounting,  an 
injunction  and   the  appointment   of  a  receiver.     Their  bill  wag  drafted 
and   filed  by  one     illiam    hapiro  ae  complainant c*    oollcitor.     On  May 
c4th»   the  answer  of  3.  Levant  Hackley,  one  of  the  defendant*  and 
formerly  the  president  of   the  corporation,  was  filed*     On  June  6th 
I.  S.  Darin,   the  owner  of   three   shares  of    the  preferred    stock*  vat 
given  leave    to  file  her   intervening  petition*    -  the   ease  to  stand 
ae  an  answer  und  a  cross-bill,  and   all  parties  were  ruled  to  plead 
thereto  within  five  days,   and   her  motion   for   the  appointment  of  a 
receiver  pendente,  .lite,  was   set  for  hearing  on  the  folio* ing  day. 
There  was  a  partial  hearing  of   the  notion  on  June  7th  and   a  further 
and    final  hearing   thereon  on  June   ;3rd.     Between   th<*  dates  of  the 
two  hear  in?:-.,   on  June   l^th,   the  Joint  and    several  answer  of  the 
corporation  and   six  of   it©  nine  directors  was  filed, 

in  their  sworn  Mil   complainants  alleged   in  substance 
that   in  April,   1927,   anc    thereafter   in  July,  1923,   tiwy  were  induced 
by  false  and  fraudulent  representations  of  certain  ofi'icera  and 
agents  of    Ikt  corporation,  and  by  glowing  picture*  of  great  future 
profits,    to  purchase,  and   to  pay  for  tl  par  ($12,u00),    said  preferred 
stock  now  owned  by  them  and   for  which  they  severally  hold  certificates! 
that  the  corporation  way   organised   in  Illinois  on  i/«eember  5,  1926, 
with  authorised  preferred    stock  of  4250*000,   consisting  of  2*300  shares 
of  the  par  value  of  #100  per  share,  and   authorised   co&t&oo  stock*  con- 
sisting of   3t 500  shares*  of  no  pur  value  but  having  a  value  of  #5 
per   share  and   equal  voting  power  with  the  preferred   atockj   that   the 
purpose  of  the  corporation,   as   stated   in   the   cert  if  ioate  of  incorpor- 
ation,  ms  "to  accuire  by  purchase,    subscription  or  othe  wise*  and   to 
hold  as  an  investment  or  otherwise,  and   to  sell,  assign,  mortgage, 
exchange,  deal   in  or   otherwise  dispose   of,  any  bonds,  mortgages, 
shares  of  stock,  notes  or  other  securities   or   evidences  of   indebted* 
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nese}"      that   thereafter   the  director s  of   the    oorpor&tion*   or   some 
of  thorn*  fraudulently  caused  to  be   issued   to  themselves  without 
consideration  the   25GC   ah&res  of   the  common  stock*  whereby  with 
such  shares  of   the  preferred    stock  his   they  held   they  secured   the 
control  of   the   corporation}   that  on  January  6,  1927*   the  corporation* 
in  an  attempted   compliance  ?ith  the  Illinois  Securities  Act*   caused 
a  sworn  statement,   signed  by   its  president*  H&cJcley,   to  he  filed  with 
the  Secretary  of     tate   to   the  effect  thnt  all  of    its   coaaon   stock 
had  been  fully  paid |    that  on  iUroh  lfc,  192$#    the   corporation*  by 
said   ft-tckley*  filed  a  supplementary  sworn  statement  with  said  official 
to  the  effect  that  the   corporation  had  1*04*600  of   its  authorised 
preferred    stock  fully  paid   for   in  cash*   and  also  all  of   its  common 
etock  of  250  -  shares  of  no  par  value  but  of   the  re^l  value  of  $3  per 
share*  or  £12*500,   fully  paid   for  in   cash}   that  these   statements  were 
knowingly  false  and  untrue  and  made  with  the  intent  to  deceive  the 
Secretary  of  state  and  d«fraud  numerous  stockholders  of  the  corpora tionf 
that  said  Hackley  had   caused   to  be   issued    to  himself  1,075  shares  of 
the  ooraon  stock,   of    the  velue   of  15,375  and  25  ahares  of   the  preferred 
stock,  for  which  he  had  not  paid  anything |    that  on  April  8,  1930*  at  a 
meeting  of   the    stockholder©  called   for  the  purpose  of  consider  lag  the 
dissolution  of   the  corporation*   Irvin  is  Haaen,  one  of  its  officers 
and  directors*   stated    that  he  had  not  pale  anything  for   the  stock 
which  he  held.  Tie*  $2500    in  preferred  and  #230  in  common  stock}  that 
complainants  are   informed  and    believe  and   state   that  other  directors 
hold   stock  in  the  eorpor  tion  for  which  they  have  not  paid   anything! 
that  the  defendant  directors,  out   of   the  moneys  received  from  the 
sale  of   the   corporation***    .stock,   and   in  violation  of  the  stated  purpose 
of   its  incorporation,   have  allowed    I  ekley  to  invest  large  sums  of 
money  on  open  accounts  without    aecurity,   -   they  having  left   the  con- 
ducting of    the  business  of   the  corporation  laigely   in  his  hands}   that 
as  a  result   its  report  of  Movenber  30,   1929,   showed  a  deficit  of 
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| 26,857 i      that   since  December  ||  19^6*  and  prior   to  April  3»  1930, 
contrary  to   the  by-laws,   no  meetings   of   stockholders  vert  held   and 
the  defendant   ctirsctors  have   continued   to  held   their  position*  at 
auchj   th*t  about  November  1,   1929,  Mackley  resigned    as  president  of 
the  corporation,  and  on  November  12,  1929,   the  defendant  directors 
eaustd  a  letter  to  be   sent   to  the   stockholders  falsely  and  fraudu- 
lently representing   that   the  corporation  had  *  amply  earned  the  pre- 
ferred dividend  with  a  substantial  surplus  left  fox   the  cannon  stock,* 
but   th-it   thereafter,  baring  discovered   the  misdoings  of  said  H'  ckley, 
thty  determined   to  discontinue  the  busine  s  of  the  corporation;    that 
on  March  26*   1930,   they  caused  a  letter   to  be  sent   to  the   stockholders, 
calling  a  meeting  for   the  purpose  of  determining  "whether  the  cor- 
poration shall  continue   in  business  or  liquidate  by  the  collection  ef 
assets,  etc. j*   that  at  said  meeting  held   on  April  3th,  the  defendant 
directors,   controlling  all  of  the  common   stock,   'voted  to  discontinue 
doing  business     and   to  liquidate  and   dissolve  the  corporation |*   that 
after  Hockley  resigned    as  president  (Md   ill  tjjfilli  appropriated   to  hie 
own  use  certain  funds  of   the  company   the  management  of  its  affairs  was 
left   in   the  hands  of  certain  incompetent  and   irresponsible  members  of 
the  boird  of  directors  who,   as  complainants  believe,  unless  a  receiver 
le  appointed,  -sill  further  mismanage,  waste  and  dissipate  the  assets 
of   the  company  to  their  detriment  and   thnt   of  all  other  preferred 
stockholders)    that  complainants   Mtf    such  other  stockholders  have  no 
adequate  remsdy  Bt  law |  and   that  a  receiver  should    Immediately  be 
appointed    to  conserve  the  assets,   and   th  t  the   corporation  should  be 
dissolved  by  decree  and  its  business  affairs  'wound  up  and   its  net 
assets  distributed   among  i%§   stockholders* 

In  Hackley* s  smswer  he  denied  all   charges  of  fraud,  mis- 
management nnd  misappropriation  of  the  company***  funds,  as  contained 
in  the  bill,  but  he  admitted   the  filing  of  said    statements  with  the 
Secretary  of  State,   and   stated    fclxnt  the   same   as  filed   "were  nat 
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cor  «ct.*     H«  further  admitted    ifa ,- 1  ft  number  of   shares  of  the  stock 
of  th«  company  had   b««n   issued    to  him  "for  which  he  has  not  yet  paid," 

In  the  intervening  petition  or  cross-bill   (sworn  to) 
of  1,  §*  La-rl«,   *  he   states  that*  a»  a  preferred'   stockholder  in  the 
corporation  owing   three  shares,   she   elects   to  join  with  complainants 
in  their  bill  and  agrees   to  bear  her  proportionate   share  of  the 
costs  anc    expenses,  etc.*   -&n&  Hint  ash.®  *  adopts  ft ch  and  all  of  the 
allegations  of   said   bill  and  makes   them  a  p*rt  hereof  ae  if  they 
were  herein  specifically  reiterated.**     Che  further  states  In  sub- 
stance that  on  April  15,  1950,   the  fey  following  the  filing  of  the 
bill,  complainants,  by  their  solicitor   (   llliam    hapiro) »  moved   for 
the  lantd late  appointment  of  a  receiver  for  the  corporation*  hut 
that  the  motion  wan  continues  until  April  18tfc|   that  on  that  date  the 
notion  Wat  not  presented   tc   MM  court  and  no  rreceiver  has  yet  been 
appointed!   that  complainants,  by   their   said   solicitor,   entered    into 
"an  agreement  or  understanding  %%th  the  defendants  or  some  of  them,* 
without  kns   consent  or  acquiescence  of  petitioner  and   other  stock- 
holders of   the  company,  "net  to  pre««  said  motion  for  a  receiver  hut 
to  allow  the  asuae   to  UBff  and   remain  dormant,*  and  that  the  affaire 
of   the  company  "should  be  conducted  by  a  so-called  *  liquidating 
ooasmitteeS   consisting  of  Irwin  R«  Hasen,  g llliam     hapirff  and  Sdward 
C.  Oakea,  which  coasmlttee  was   to  wind  up  the  corporation's  affairs!" 
that  la  pursuance  of  the  agreement  said   coeiestttec  *are  now  in  possession 
and  control  of   the  a  | sets  of   the  corporr  tionf*   that  the  three  member s 
of  tht  committee  "are  not  proper  and    suitable  persons*   to  -wind  up  the 
affairs  of   tho  corporation!  ttstt  said  Hasen  is  indebted  to  it  for 
unpaid   stock  oubser  ip.ions  in   the  sum  of  f&75G*   that  the  committee  is 
dissipating  the  assets  of  the  company!   kfcnt  shortly  nfter  April  lath, 
out  of   said  nssetfti   it  "paid  to  William    hapiro  the  sum  of  #3,000  for 
alleged   services   ntn&zxad  or   to  be   rendered  by  him  as  a  jseraber  of 
said   committee!*   that  there  is  no  warrant   in  la*  for  such  an  expenditure 
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and    that   said   sum  ie  greatly   in  exeess   of   the  value   of   any  services 
rendered   or   to  be   rendered   by   him;  &nd    that   it   Is  necsosary,    in 
order   to  protect  petitioner  and    other   stockholders  of   the   company, 
that  a  receiver   be   iaaceuiately  appointed.      In  addition  to  prayiag  for 
the  appointment  of  a  receiver*  petitioner  prayed   that   the   corporation 
be  dissolved  and   it*   affairs  wound   up,    fcjtoft  its  n*t  assets  be  dis- 
tributed   among    it**  ¥  iockholders,   tant   said   committee  be  required   to 
repay   to  the  company  said  #3*000,  and   that  petitioner  and   the   other 
stockholders  be  granted    such  further  relief  as  to  equity  appertains* 
From  the   admissions  mate   in   the  answer  of  the  corporation 
aad  oi   six  of  lis  directors*   inducing  Ha^en  and  Oakes,  aad  from  the 
admissions  aad   statement**  made  by  their   solicitor,  Le  Roy  V.  Peanell« 
and   from   the  statements  made  by   mM      illiam    hspiro,   on  the   two 
he    rings  before   the  court  on   the  question  whether  ■  receiver  should 
be  appointee    pendente  lltf.»   it   appeared   that   the  material  allegations 
of  complainants*    bill,   and   of  the  intervening  petition  of  L*   s*  Davis* 
were   substantially  true*   that  the  business  of   the  corporation  h»d  been 
mismanaged,   that  iot&#  of   its  directors  had  neglected   their  duties  to 
the   injury  of  the   stockholders*   that  its  assets  had  been  wasted,   that 
It  had  discontinued   the   business  for  which  it   feftfl   been   incorporated, 
that  the  appointment  and  actions   of  the  so-called  liquid   ting  eonauitteo 
had  not  been  in  the   Interests  of   the  stockholders,  and    th&t  the  payment 
by  s<*id   couj&ittee   out   of  the   company*  |  funds  of  13,000   to   said      illiam 
hapiro,   solicitor  for  complainants,  was  without  authority  and   could 
not  be   sanctioned*       And  we  are  of  the   opinion  that  the  oaurt  was  fully 
warranted  under   the  facts  and  under  the  law  in  appointing  a  reoeiver 
pendente  lite*     (Wheeler  y*  Pullman  Iron  A  Oteel  Co.,  145  !11.  1&7* 
20*J     kerrifield   v.  Burroughs,  155   111.   App.   523,  S2«|     Crow  v*   3oafl 
*  gortgagc  Co*,   202  Iowa  38,  42 1  Vu  ?uy  v.  Traasporation  &  Terminal, 


^o».   32  J£d.   408,   426.) 

The  Interlocutory  order   of  June  24 ,1930, appealed  from,   Is 
affirmed*  aWXMOjj. 

•  canlan,  P.  J.,  and  Barnes,  J*, concur* 
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TICK  mmTCHSTT 
JHUVBiUJD  IHK   GPlJilOi*   Of  TAB   CCUKT. 

I,  This  i«  an  »  peal  by  defendant  fro*  a  ju'i  fcent  la 
■urn  of  129,326,40  entered  upon  the  verdict  of  a  jury  returned  by 
direct  Ian  of  the  court,  atotions  of  defendant  for  a  new  trial  and 
in  arrest  having  been  overruled. 

The  declaration   consisted  of  counts   based  on   a  contract   in 
writing  hereinafter  «et  up  verbatim,    to  wr.ich  were  added  the  con- 

'  ste'    MMH   counts.      There  were  pleas  of   the  general    issue  and 
special   pleas  which   averred   in   sub  s  tan  ..e   thai    the   contract  was 
ultra  v lr e,f .    executed  without   authority  juad  void  as  against  public 
policy.      There  was  attah»d   to  the  original   deolaratlon  a  cooy  of 
«h*  account   sued  on  an*   an  affidavit  of  Joseph  U.   ?1ms,    as  agent, 
stating   that    the  dsssaar.d    oi    the   plaintiff  was   for   money  due  and 
owing  under  an   agre»;  ent  between  Andrew  Kussel   and  defendant,   which 
agreement  Had  been   assigned    N  plaintiff,    as   set    iorta   in   the   dec- 
lamation,   m4   that   there  was   due   to   plaintiff   fro      defendant,    af%49 
al   owing  alJt    just   credits,   deductions   and   set-offs,    Mm  ,049  and 
int-rest   from  October  13,   1925. 

1X«      The  agreement  upon  which   the  suit   is  b  ,-»sed  1b   In  part 

in    typewriting  as   follows : 

"Chicago,    Illinois,   October  13,   1925 
This  is  to   certify   that  Andrew  Hansel  kmm  tnis  day  deposited 
with  the  Ashland   a  63rd   ttfttSJ   Bank,   of  Chicago,    Illinois,   Twenty 
Five   .thousand    I  *25#u   ■)   Dollard  principal   amount   of  bonds  of  the 
United    LHntes  of  jtaerica,    bearing  1.  terest   at   three  and   one-h  If 
per  cent   (3|3)    per   annum  as   evidencad   by  interest    coupons   there- 
to  attach**;    that   pursuant    to    said   deposit   credit  has  been  given 
in   said  bank   to    the  amount  of  $25,000.00  to   the  account  of 
Grant  Park  Stnte  Bank  of  uru.t  Tar*,    Illinois,    *hleh   said  credit 
in   to    re  a  in    und  be  maintained  accordingly  for  «    period  of   seven 
(7)   months   froe  this   date,   unless   during   sai'i    period   aaid  bonds 
are  withdrawn   as  hereinafter  provided. 
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"It  It  understood   and  the  undersigned   therefore  hereby 
agrees  that   11'  at   any  tine  vltmta   the  parlor?  of  seven  (7) 
months   froer.   thie   date   said  Andrew  Kussell   or   the   assignee  of 
his  rights  hereunder  shall    so    request,   then  in   such  event  the 
said  United  states  Gov«rnr  «nt  bonds,  wit.-*  the  ooupono   thereto 
attached,    shall   be  promptly   returned  nnd  delivered  to   the  said 
Andrew  r.ussel,   or  to   such  person,   persons,   or  corporation  as 
the  said  Andrew  Russel  stay  designate,    and  the  principal   auso  ^nt 
thereof   charged   against   the   account  of   the   said   Grant   NflPi   t!tate 
Ban     if   ;>rant   Par* ,    Illinois;    bjU    any  assignment   or   transfer  by 
the  said  Andrew  Kussel   of  his  rights  or   interests  hereunder  or 
in  the  property   aforesaid,    shall    operate   and  be   construed  as  a 
deoi    Bail**  by  hi      of   the   person,    persons   or  corporation    to 
whom  such   assign*:  ent   or  transfer   shall  huve  been  j.ade. 

Ashland   -.Hatty- Third   Utate  Bank 

By  K«   A.    Curtis 

President. ■ 

In   the  left-hand   corner  of  the  upper  part  of    this  document 

ao«- ears   the  fcl   c-ing  memorandum  in  longhand: 

"Te   *.    A.    Curtis,    Free.,   as  man*  &  63rd  itfttt     ank, 
Chicago, 

Please   credit  acct.   of  Crant  Park  State  Bank  with  126^    -.00 
per  deposit   of  |«    8.    Bonds  mentioned  beloe.      10/13/25. 
Andrew  mussel*" 

In  the  sectr.d  line  of  the   body  of   that  part   of   the  document 
which  is  typewritten   and   in    tbe   same  handwriting  as  above,   after 
the  word    "that,"   appears  as      in  insert   the  phrase,    "Per  instruc- 
tions above."     At   the  bottom  of  the  fttWMVt  appears   the  following: 

"For  value  received,    I  hereby  assign,    transfer   snd    set 
over  to  ftenry  I.    tfreen  all  my  right,    title  and   interest   in 
the  subject  matter  of   the  above  an<!   foregoing  instrument,    «snd 
hereby  designate  my  said  assignee  as   entitled  to   de&.and   and 
receive   the  return   and  delivery  of  the  government  bonds  above 
in   said   instrument  mentioned,    pursuant   to  the  terras  and  pro- 
visions  therein   recited  "and   therein  reserved." 

This   assignment  is    signed  by  Andrew  Russel,    and  in   appro- 
priate blank   spaces  appear   the  natse  of  iMMty   I.   tfreen   ,*nd  the 
date,    "10/15/25"   in  longhand.      This  document  was  nft'^rtd  in   evi- 
dence by  Plaintiff  and   received   *nd  marked   "Plain tiff's  Exhibit 
1.* 

III.      Upon   the   trial  of  the  cause  plaintiff   testified  in 
hiw  o»n  behalf,   Pleck   in  behalf  of  plaintiff  testified   to  a   compu- 
tation of  the   amount   claimed   to  be  due,    and   John  Kohlman,    cashier 
of   the   defendant  bank,    testified    for   defendant,      ko   other   witnesses 
were   called,   nor  was      th-ir   absenue  accounted    for. 
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There   is  no    controversy  on   the   record   at   to  tuatfrial 
facte. 

Plaintiff  is  a  lawyer  and  auto  as  an  assignee  of 
Andrew  auesel.      he  wao  present  when  missel    sitjned  his  n/u&e   to 
Exhibit  1,    and  the  longhand  moaoranduia  in   the  left-hand   top   corner 
of  it  *ao  written  by  plaintiff.      Plaintiff  thought   that  the   type- 
written portion  of   the  document   above   the  assignment  wao  diets  ted 
In   that   form,   but  he  wao  not  certain.     The  typewritten  portion 
preceding  the  signature  of  the  ban*  wao  written  within  a  day  or 
two  prior   to  the  execution  of  the  assignment. 

The  transaction  arose  out  of  a  proposal   that   the  Ash- 
land Sixty-Third  State  Bank  should  place  sane  credit   to  the  Grant 
Park  Ut  ate  Bank.     Vera   Curtis  was  on  off  leer  of  the  Grant  Park 
State  Bank;     X.   A.   Cur tie,  hie  b. other,  was  president  of  the  Ash- 
land aixty-rnlrd  State  Bank.     Plaintiff  talked  with  ,%.  A.   and  Vera 
Curtis  a<id  with  Kusael   about  drawing  the  document,    and  he  wrote 
•ut  a  number  of  forms    »Bd   submit  ted  the*   to  Vera  Curtis,  who 
finally  eald   to  plaintiff  that   this  one  with   the  lon&hand  memorandum 
on  it  was  satisfactory.      At  the  request   sf  Vera  Curtis,   plaintiff 
woote  that  memorandum,     missel   signed  the  maj&oraiidum  before   the 
signature  of  the  Ashland  Sixty- Third  a. tale  iarik  by  :%.   A.   Curtis  was 
put  on  it,   and  plaintiff  turned  the  document  back   to  Vera  Curtis, 
who   told  plaintiff  trie  ura.t  Park  State  Bank  had  exoesftive  loans 
at   the  Ashland   Sixty- i'hird  ^tate  Bank  for  wnien  it  did  not  hare 
satisfactory  collateral.      After  the  document  was  executed  Donald 
Curtis,   a  sen  of  ---   a.   Curtis,  went   to  Kuoeel's  office  in  Chicago, 
taking  with  him  the  document  and   a  letter  which  he  delivered   to 
Russel,   and  ftuesel  gave  hitt    the  bonds.      Some  time  afterwards  Vera 
Curtis  went   to   plaintiff,    to  who      the  agreement  had  been  assigned, 
and   askee"   for  additional   authority.        Plaintiff  told  his*  that   the 
agreement  had  been  assigned  to  him,    plaintiff. 

The  testimony  of  the   cashier  of  the  Ashland  Sixt   - 
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Third   £tate  Bank  shows    that  on  October  14,   1926,   when   the   bonds 
war*  deliver**   to   the  hank,   a  credit  ol*  |SSt090  vat  nade  to   the 
account   of   the  Grant   Park  State  Bunk,    and    the   account    shows  a 
credit  balance  on   that   dat*  of  .330,276,25.      Ha   stated    that  ha  had 
charge  of  the  hooka  and   reaorde  or    the  hank  during  the  years  1925 
and  1926   and   up   to   the   tiau-  of  the  trial,    and  he   identified  ae  a 
fart  of  the  record  a  debit  of  ,     ,0   under  date  of  October  14, 

1925,  on   account  of  liberty  bom!c  in   that  amount.      A  credit   ticket 
of  that  date  in   the  witn»ss*s  handwriting  shows  a  deposit  of 
|25,0CQ  with  the  Ashland   Sixty- Third  State  bank  for   the  account 
Of  the  Grant   Park  State  Sank,     A  record   sheet  of  bond   transac- 
tions,   cot:  ring  the  period  frosx  Beptember  2,   1925,   to  Aug  .-at  12, 

1926,  and  nade  In  the  regular  course  ol    tusinesa.    Journal   entry 

sheets  for  the  months  of  October,  iiffilw  and  Beeeaber,   1S25,   and 

1926, 
January,  February,  March,    April,  ^ay,    June   and  July, /said  a  general 

lodger  sheet   to  which  all    these  en tries  were  posted,  were  admitted 

in   evidence.      This  witness  further  testified: 

•I  have  made  ■   computation  froa  this  Defendant's  Exhibit 
7,   being   the  ledger   sheet  of   the  Orant  Park  State  Hank,    of  the 
amount  of  the  debits  from  October  15,   1928,    to   April   SO,   1926, 
and  also   all    the  credits   Jro      the   same  dat«s.      1'he  debits   total 
from  Ootobsr  15,   1925,    to   April    80,   1926,    $184,273.35,    and   the 
credits  an   amount  of  $159,222.  b7,   a  difference  of  -125,050, 7«. 
Those  entries  are   fro©   the   entry  of  October  15,    being  99*460 
debit   and    )4*00l   credit   down   to    the  entry  under  date  of  April 
20,   1926,    showing  a        ,  Jeb^t,    the  next  entry  on   the  books 

being  an  entry  under  April   26,   1926,   snowing  a  it9OO0  credit. 
Including   the  first   32,000  debit  but  not  the   11,000  credit. 
The  difference   in    that   computation  was  $25,050.78,      It   is  an 
excess  of  debits.      They  drew  K.ore   than   they  deposited   to   that 
extent.      In  ether  words,    the  urant  Park  3tate  isank  drew  out 
|25,000  more  than  they  had  deposited  in    that  period.** 

T?-*  fend  ant  also  put  in   evidence   the  charter  of  the  de- 
fendant bank   issued  by  Andrew  Russel,    auditor  of  public   accounts, 
October  17,    1922.      It   authorised    said  bank  to  ceuftence   business 
as  a  bank  or  banking  association,   under  the  provisions  of  "An  Act 
to   revise   the  law  with   relation   to   tanks   and   banking,"   approves 
June  23,   1919,   in  fores  December  1,  1931,   for   the  purpose  of 
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discount   and   deposit,    to   Buy,    noil   and   exahange,    Ntil    to   do  a 
general  banking  bupiness,    excepting  the  Issuing  of  bills  to   cir- 
culate as  mor.ty,    and  with  power  to  lo'in  Roney  on  personal   ond 

real  security,  ani  to  aacept  and  execute  trusts. 

also 

The  by-3awe  o;'   the  defendant   bank  werg/aduitted   in 

evidence.      Article  7   thereof  provides  an   follows: 

*fio   cash  expenditure,    contract,    ttflflMll  or  transaction 
which  is   of  extraordinary  nature  and  which   Involves   a  bub  or 
liability  sf  the  bark  or  property   of  fet  bank  greater  than 
$10,000  In  value  or  amount   shall   be  execute!  or  performed 
without  the  prior   authority  of   the  Board  of  Directors." 

n   April    It,   1926,    plaintiff  wrote  a  letter  addressed 
to   the  defendant  bunk  and   its  president,   ■«   A.   Curls,   in  which 
plaintiff  stated  that  he  ^as   the  assignee  of  Kuesel  under  the 
lnstr  B«nt  dated  October  13,   1&25,    that  the  iBRtruiaeiit  provided 
for  the  return  of  the  bonds   at   any  time  within  a  period  of  seven 
months  upon  request;    that  he  therefore  requested   the  return  of  the 
bonds  to  hie,   asking  that   tht   s?aae  be  forwarded   to   the   Urbana  Bank- 
ing Company  at  Urbana,   Illinois,   or   that  he  slight  ©o»e  to   the  bank 
and  accept  delivery  th<»rc.      i*ot    receiving  any  response   to  his 
letter  plaintiff  wTOte  again  on  ~ay  6,   1980,   and  on  ikay  ?th  I*.A. 
Curtis  reoli»d   on   the   stationary  of  the  defendant  bank   that  he  Juad 
taken  the  matter  up  with  his  attorney,  who   agreed  with  hlrw  that 
there  was  no  liability  in  the  sailer  on  the  part  of   either  the 
bank  or  himself,    m |    asked   for   oopleo  of  any   documents  pertaining 
to   the  matter.      This  suit  follow  si, 

IV.      It   ia   insisted  by  defendant   that  the  declaration 
Is   fatally  defective  in   that  while  plaintiff  sues  as  assignee  of 
Ruseel  he  has  not  complied  with   section  1&  of  the  Practic*    act 
(Smith-Hurd'c   111,   Rev.    Stats.,    snap.    liO,   sec.   18),   which  provides: 

•The   aeel^nse  and   equitabls  and  bona  fide  owner  of  any  chose 
in  action  not  negotiable,  heretofore,   or  hereufter  assigned,   ifiay 
cue  thereon  in  his  own  naase,   and  he  shall   in  his  pleadings  on 
oath,   or  by  his  affidavit,   where   pl«idin^   is  not   re  mired,    allege 
that  he   1*    the  actual,    t-pna   ride   owner    thereof,    and    eet   forth  how 
and  when  he  acquired   title.* 
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Plaintiff  contends   that  this  quest  lot;   la  raised   for  the 
first   time  oh  this  apoeal   and    that  It  MM  not  rataed   In  the   trial 
court.      The  rocord   does  not  bear  out   this   c<.nt*ntion.      There  was  a 
motion  by  defendant  at   the  ©lope  of  all    the  evidence   for  an  in- 
structed verdict,   which.  w»s  denied,   a  Motion  by  plaintiff  for  an 
instructed  verdict   in  his  faves,   «fei*ftl  was   allowed,   fll>fsH#>n1  ex- 
cepting,   end  a  motion  for  defendant  in  arrest  of  judgsaent  which 
was  denied.     Any  one  of  th»*e  mot  tens  would   HMi  to  be   sufficient 
to  preserve  ths  question  for  our  consideration. 

Indeed   the  record  VffVll   indicate  that  plaintiff  did 
not  regard   this  section  of  Ifcs   statute  as  &p>jiioable.      SM  affidavits 
and  an  »s»«oded  affidavit   (wnleh  was  by  pln.intiff  htsaaelf)    attached 
to  the  declaration  indicate  an  intention  to   comply  with  section  85 
of  the  Practice  act  an-1  to  ignore  section  13.     At  no  placs  in  any 
count  of  the  declaration  which  has  been   called   to  our  attest  ion  is 
there  an  MEWMtl   that  plaintiff  is  the  b_q.na  ttdfal  o°mer  of  the 
claim  on  which  he  sues,    s&n3  *hieh  it  is  nverred  was  assigned  to 
him,  nor   is   the  affidavit  attached  to   Mm  original   declaration 
made  by  plaintiff. 

Plaintii'f   cites  a  large  number  of  oases  construing 

section    S5  which   in   tub stance  no Id   that   an   affidavit  by  an  a  ent 

meets  the  requirement  of  that   section,  but   sections  18  and,  88 

differ  materially  In  language  and  in    she  purpose  fox   which   the 

same  were  enacted.      Section    58  r^oulrea  £|  affidavit,      iiection  18 

requires   "bt^ft" . *  the  plaintiff's,   affidavit,      She  distinction  is 

pointed  out   olearly  in  two   oases,   upon  which  plaintiff  relies. 

Young 
namelyj/XDi  v,  drowning.   71.   ill.    44,   and  Wilder  .v.,  ..Arv/sd,»on„.,  80 

111.    43*^.      Clearly,    then,    the  declaration  is  defective,   first, 

in   that    it  doss  not  allege  that  plaintiff  is  the  bona  fide  holder, 

and,   secondly,  in   that   its   t»ilag&tions  are  not  verified  by  plain* 

tiff  as   this   seetion  of  the  statute  requires. 
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the  Supreme  court  In   coi  etruing  section  18  saidr. 

"A  declaration  in   a  suit  by  an  assignee  of  a  chose  in   ac- 
tion doe*  not   state  a  juj^c  of  action  in  favor  of  the  plaintiff 
unless  It  contains   the  allegations  required  by  section  18, 
shewing  the   aa*ic-rira«nt   of   Ih  I    oho  so  in   action,    th<?   actual  ov*n*n» 
ship    thereof  by  him  and    setting  forth  how  said  wh*n  he  acquired 
title.* 

In  fralla-h^r  v.    Scheldt.   ttJ  III,   40,  our   Supreme   court, 

again  construing  Naif   section   of  the  statute  in  a  C5*ee  v?here,   as 

here,   an  attorney  sued  on  an  assigns-ant  of  a  chose  in  action  made 

to  him  by  hie   ell  ant,    ©aid; 

"A  d  eel ar *t ion ,   to  be  sufficient  to  meet  the  requirements 
of  section  Id,  oust   state  on  th«  plaintiff's  oath,   In  all  oases 

where   pleading  Is   r^.uired,    that,  h«    Is  the   equitaVle  and  j^MM| 
fide  own*r  thereof,   and  j&ust  eet   forth,  on  oath,  how  he  ae- 

quira<*    th«s   title." 

*»  SaxA-os.  to*~x*J&m&m*  27e  **  ■•  ***•  W  i.  ©d. 

3S5,   the  -Supreme  ecu.  t  of  the  United   St&tftS,    construing  this   satac 

section  m$   considering  the  construction  placed  upon  it  by    the 

courts  of  the  state  of  Illinois,    eaid: 

*It  Is  established  by  (fee   .leeisiens  *f  the  t»upr«B*e  Court 
of  Illinois   that  in  an  action  unier   that  section  a  declaration  that 

I  >s  not   state   that  plainti.;":    ia   tfei  M I  I  il  >JB&|  JIMi  •***•* 
thereof  and  set  forth  how  and   when  he  acquired  title  falls  to 
state   a   cause  of  action.* 

Therefore,  whether  wm  adopt  as  upjjliijable  the  rule  an- 
nounced in  tolcVjfJm   Ij    JtJBJstlLi    2^  ■iii»   APP«   Id3,  where   the  third 
division  of   thia   court  held  that   section  18  was  remedial  in  its 
nature  and  should  be  liberally  construed,   or  *h«sth<*r  we  hold  the 
Baits  to  be  in  derogation  of  the  ocmon  law  and   therefore  to  be 
strictly  eenetrued,   as  was  held   it.  Fjngado  v.  Wilson  Oo..   203  ill. 
App.    367,  by  the  second  division,    and  in  fca^llson  ru.  jjedsle  -banJc  r. 
Q14  Sellable  Co..    23d  111.   App.    4*2,  by  the  first  division  (so  far 
as   the  briefs  disclose,   the  £apreme  court  of   this   state  has  not  yet 
decided   the  question),  *e  smst  hold   that   this  declaration  falls   to 
comply  wit';*   the  essential  provisions  of  section  Id  of  the  Practice 
act,   and    therefore  fails   to   state  a  cause  of  action. 
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Plaintiff   ar^uai,   howevsr,    that  assuming  all    this,    any 

defect*  of   the   declaration  wars   cured  by   tits  verdict.      Us   Invokes 

ths  unquestioned  lav  that   after  verdict    ths   ruls  by  which   pleadings 

ars  to  be  construed  whsn  tested  on  demurrer   is  reversed  and   that 

anything  which  may  be   fairly  inferred  by  the  declaration  will   then 

be  regarded  as  alleged.      Plaintiff  cites  miller,  .v.,  &r«t»-*  wo..    306 

111.   104,  where  ths   court   said: 

•**  yet   if  the  issue  joined  be  such  as  necessarily  required, 
on   the  trial,   proof  of  the  facts   so  defectively  or  i;  perfectly 
stated  or  omitted,    an-1  without  which  it   is  not  to  be   presumed 
that   either  the  Judge  would   direct   the  Jury   to  give  or   the  Jury 
would  have  given   the  verdict,   sucn  defect,   imp erf ection  or  omis- 
sion  is  cured  by  the  verdict.      oulca*u.   nurliitaton  mA  *ulncY 
ftallroad   Co.   v.   harwood.  90  111.    425;    Chicago  and  Alton  ivallroai 
Co.   v.    wlfcusen.   173  id.   100;    rilnchUn   V.   fiudnljt.   SI 8   id.   569; 
3argent   *o.    v.    |  iufclls.    315  Id,    4S8;    Oruce,  QSttLAi    LuJMsmfh 
225   id.    13A." 

Plaintiff  also   cites  Wheeler  v.   C.   &  W.   I.   a.   «.,  Joifr. 
267   111.    306;   *aaner  v.   C.  h.   I.   A  P.   Hy.   Co....   377  111.   114;   Oengsl 
v.   1..  Y.    C.    A  St.  L.    ft.    00^.    S49    111.   App.    164;  S^JtJKl   Ti    ffU.Y  I» 
A  S.   Bank  of  Kankakee.    S89  111.   App.    315. 

there   are,   however,  numerous  eases  whioi*   set  forth   the 
distinction  between   a  declaration  which   states  no   eauseof  action 
because  of  the  omission  of  an  essential   f*ct,   and  one  whlwh  states 
a  cause  of  action  defectively.      In  the  first  class  of  cases   the 
defect   is  not   cured  by  verdict.     ««Le»«  County  Coal   Oo...  v.   ftflMh 
91    111.   617;    City  of  Chicago  v.  lonergatt.   196  111.    51(5;   llartrv  v. 
Chicago  Bvs.    Co. .   890   111.    65.      In  the  second  class  of  cases  the 
defect  is  cured  by  verdict.      01 tv  of  Chicago  v.    Sala.    Schwab  &  Go.. 
104   111.    App.    376;    Decatur  Amusement  t>ar*   y.    Porter.    137   111.    App. 
«4»;   Yfaheey  fc    Taylor  Coal  Co. ,   199  111.    App.   14. 

Plaintiff  oit»s  Winltt  v.   acrnblith.   243  111.   App.    108, 
That  was  an   set  ion  of  the   f.urth  class  in   the  municipal   court  of 
Chicago,  where  written  pleadings  were     ispensed  with  by  statute.     Ho 
bill   of  e  ceptiens  was  preserv   d,    and  we  held  that  we  would   assume 
that   the  proof  was   sufficient   to    sustain   the  Judgment   in  favor  of 
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the  aaeignae.      Cbviously,    tnat  holding  la  not   controlling  h«?re, 

10  ^ajaoert  t.  ci^y  1.  J  3,  &w*  of  JBJflHaV 
258  111.   App.    315,    alto   cited  by  plaintiff,    a  auit  was  brought  by 
tht  aaeignae   of  a  lessee   against   a  lessor    lor   a  breach   of  a  cove- 
nant   la  a  l>iaaa  requiring   the  lasaer   to  aiake  repair  a,    and  it  waa 
held  that   taction  18  waa  not  applicable   since   section  15  of  the 
Landlord   and  Tenant   act   (Cahill*a  111.    Stats.,    chap.    SO,   par.   15) 
extended   the   remedies  of  leaaeea  to    their  aasigneea.      In   that  opin- 
ion, which  was  by  the  Appellate  court  of   the   second  diatriet,   the 
court  further   stated   (although  not  necessary  to  a  decision  of  the 
oaae  and  n     authority  waa  cited)    that   the  verification  of  the  dec- 
laration required  by  aection  IS  was  no   part   thereof;    that  a  decurrer 
atmoly  went   to  the  declaration,    and    taut   in  order   to   raiae   the 
queetion  of  the  aufficiency  of  the  verifioation  a  motion   to   etrike 

for  a  want   thereof  should  be  interposed.      !fhe  contention  her*  la 

la 
that  not   only/the  verification  inauffieient  but   the  declaration 

itself  owita  essential   averment!  required  by   this   section  of  tht 
statute.         »e  hold  that   the  declaration  hmrv  faila  to   state  a  cauao 
of  action   and    that    Xhm  def»et  waa  not  cured  by   the  verdict.      Indeed, 
there  la  no   evidenoa  tending  to  prove   the  omitted  averment. 

Plaintiff  next  contends   that   section  la  ia  not  appli- 
cable because  the   In  at  r  or,  en  t  assigned  was  of  such  nature  that   the 
atslgnee  could  maintain  a  suit   thereon  In  hia  own  nana  at  co>  mon 
law,      Plaintiff  aaya  (rightly,   we   think)    that    this  section  of  the 
atatuto  doea  not  purport   to  aodify  the   condor,  law  in   so  far  aa  it 
permitted  an  assignee   to   sue  In  his  own  nave  or   to  abolish  righta 
of  notion  arieing  out  of  contract  a  aiade  for   the  benefit  of  a  third 
party.     Plaintiff  call  a  auction   to   the  provision  of  the  writing 
which  provides   that  upon  request  of  Andrew  Huaael  or  the  assignee 
of  hia  righta  the  bonda  depoaitad   shall   be  returned  promptly  to 
Andrew  Ruaeel   or  te   aueh  peraon,   peraona  or  corporation  aa  Andrew 
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Rtt&tfl  may  designate,    and  plaintiff   says:       aiii'*  legal    effect  ofthr 
transaction  was  to   create  a  liability  HI  privity  of  contract 
between   the   defendant   and   the   plaintiff. *      ?o   this  point  plain- 
tiff cite*  Clinton  Co,   v.    Stiles.   19?  Hi.   App.    305;   J«aaxt  v. 
HarrJLl,    228   111.    App.    219;    gj|g  ,o,f.  „^^,  t,    JB*jflj   *atf,r, 
Light  ft  Power  Co. .  U0  Hi,    445;  JMBMM1  I*   JflsVslti   *78  111.   122; 
fcH   V.    Karon.    180   HI.    4S ;   ^M^ttUUJhgtUHU   *2  Johnson's  Rep. 
276;  Gaston  v.   Fonnlaaan.    29   fed.   Case  *'••   17455   (p.    81 5)  j   $ 
R.    G.   »,,    see.    274,   p.    887. 

*e  cannot  Ingres  with   tale  contention,      the   oases 
cited  are  bated  upon  the  theory   that   a  defendant  had  recognized 
the  assignment   »nd  promised  to  *c«t   the  obligation     of  the  as* 
signed  contract,      the  statement  of  facts  already  asade  shows  t.aat 
this  assi^naent  had  not   been  written  on  the  document   at  the   tlae 
the  president  of  the  defendant  bank  executed   the  contract,   and  as 
defendant  points  out,   thsr**  is  nothing  in   the  record   froa  which 
it  may  be  inferred   that  anyone  connected  with  defendant,  not   even 
E.   A.   Curtis,    the  president,    ever  saw   the  as  si  grim  exit  or  ever  saw 
the  original   contract   after  it  had  been  delivered   to  Huesal   and 
before  the  assignment  was  placed  upon  it.      ine  first  notice  to 
Curtis  of  the  assignment  was  on  April   23,   1926,    and    the  raply  of 
Curtis  th»r*to   denied  all  liability.      It  would   extend  this  opinion 
to  an  unwarranted  length  to   discuss  in  detail   tne  facts  as   to   each 
of  the  opinions   eited  by   the   respective   parties  which  oonoern    this 
contention,   but   the  same  are  easily  distinguished. 

It   is  undoubtedly  true,    as   stated   in  Ensign  v., ..HJin. 
Cent,    *.    h.    Co.  |   130  111.    App.    332 ,    that   section  id  does  not   change 
the  eo'tuQpn  law  in   any  particular  except    that  at  common  law  the  suit 
brought  en    such  an  instrument  by  an  assignee  had  to  be  brought  la 
the  name  of  the  assignor,    and  we  assent   to   the  proposition  of  law 
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as   stated  in  5  Corp.    Jur.   937,   on  which  plaintiff  r*li«s; 

"Under  the  rul-e  of   the   eo&mon  law,   no   uetion  could  bo 
brought   ng»inst  the  debtor  by  tho  ssel/nee  of  a  debt   In  hie  own 

In  no  case   cited  by  plaintiff  to   this  point  «a«  a  de- 
fendant hi»ld  liable  in  the  absence  of  such  promise,   and  no  euoh 
promise  by  the  alleged  debtor    is  claimed  in   this  case.      We  therefore 
hold  that   in   thie  ease  plaintiff  could  not,   irrespective  of  the 
statute,  maintain   this  action  in  hie  own  nans. 

Plaintiff  next  contends  that  the  document  upon  which 
suit  is  brought  is  a  negotiable  instrument  and  that  upon  that   theory 
plaintiff  can  maintain  hie  euii  irrespective  of  the   statute.     He 
cited  Luther  v.   Crawford.  116  111.  App.   351.     We  oan  scarcely  re- 
gard this  contention  as  seriously  made.     This  case  is  in  many  res- 
pects distinguishable  Jftftftt  the  one  cited*       There  a  customer  de- 
posited with   the  Xtmk  cash  and  bonds   to  be  delivered  on  demand. 
Hers,   there  was  a  delivery  of  bonds  Bade  pursuant  to   an  agreement 
containing  premises  and  covenants  -which,  as  we  will  later  point  out, 
make  it  difficult  to  determine  the  terms  of  the  BgirftlMMlit,     Whatever 
else  iaay  be   said  about  this  agreement,   it   is  uncertain  and  indefi- 
nite and  about  as  far  removed  fro*  being  a  negotiable  instrument  as 
any  document  which  we  might   imagine.     Whatever  it  may  or  may  not  be, 
it  is  not  a  negotiable  instrument  upon  which  the  holder  can  maintain 
a  suit  in  his  own  name  without  regard  to  the  statute, 

V.      Defendant   eonten.de  that  on   tho  merits  plaintiff  was 
not    sotitled   to  recover,   in   the  first  pl**ce,  because  the  credit 
given   to  the  Grant  Par*  State  fc*nk  was  entirely  withdrawn  or  used  by 
that  bank  before  the  return  of  the  bonds  was  demanded  by  plaintiff. 
This  contention  assume!  the   con  struct  ion  of  the  contract  for  which 
defendant  contends,   *uad  which  will  be  discussed  later.     "Defendant 
further  says  that  assuming  the  construction  of  Use  contract  for 
which  plaintiff  contends,    the  president  of  the  defendant  bank  was 
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without  authority  to   execute   the  0011  tract;    that   in   ouch   case   the 
eontraot   is  ultra  vires,   illegal   and  void;    that  it   violates  tac- 
tion  41,    ehao.    33  of  the  Criminal    code,   by  which  it  ie  declared   to  be 
unlawful   for  a  hank  to   attune  the  payment  of  or  to  become  liable 
for  or  to  guarantee  to   pay  the  principal  of  or  the  interest  on  any 
bonds,  not eo  or  ether  evideno©  of  ind ebtedness  of,    for  or  on  ac- 
count of  any  person,  person*,    company  or   corporation,   and  that  any 
assumption,  liability  or  guaranty  whereby  deposits  or   trust  funds 
could  be  jeopardised  or   impaired   shall  be  null   and  void.     Again 
aeeumln^  the   construction  of  the  contract  for  writ  oh  plaintiff  eon- 
tende,   it   ie  argued   that    the  only  purnose  of  the  contract  was  to 
areata  a  fictitious  credit  which  was  tgtlnurt  public  policy,   to   at- 
tempt a  fraud  on  the  depositors  and   atoe&holders  of  these  banks 
and  to  deceive   the  bank  sxa in«rs,   &nd   further,    that   the  agreement 
so   far  as  defendant   ie  concerts  ad,  MM   in   that   case  -without   consid- 
er at  ion. 

As   already  stated,    tne  parties  differ  fundamentally  as 
to   the  construction  to  be  placed  upon   the  contract.     Plaintiff  says 
that   the   contract  imposts  upon  defendant  the  unoonditional   obliga- 
tion to  return  the  bonds  upon  demand,   absolutely  and   in  all   events; 
that  the  contract  in  this  respect   does  not  provide  for  or  contemplate 
any  contingency  whatsoever.     On   the  other  hand,   defendant   says 
that   the  obligation   to  return  the  bonds  is   conditional   and   contin- 
gent upon  the   amount  of  the  credit   actually  used  by  the  Grant  Park 
State  Bank  at  the  tisie  demand   ie  Kstde  for   the   return  of  the  bonds; 
that  Russel    directed   defendant  bank   to   give   the  ttrant  Park  Stat* 
bank  a  eredlt  of  |2S,000  on  the   security  of  these  bonds  and  that 
defendant  bank  had   a  right   to   reimburse   itself  out  of  said  bonds 
to  the  amount  of  such,  credit  as   the  uncontradicted  evidence   shows 
the  Grant  Park  State  bank  iiz.4  used   the   same,    and   that  defendant 
bank  he*  net  been  reimburse*  at  the  time  of  such  demand;    that 
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plaintiff  was  therefore  not   entitled  t©   the   return  of  the  bonds, 
end  that   it  was   error    to  girt  ^ud#»ent   to    alaintlff   for   the  value 
of  the    same. 

Plaintiff  bases  hi*   contention  that  the  contract   should 
be  construed  as  lapoeing  an   absolute  obligation  upon   the   typewritten 
portion  of  the  contract.      Defendant  IwBM  lt»   construction  largely 
upon   the  modification  of  the  easis   I  vaulting  from  the  memorandum  in 
longhand  placed  thar#on  after  the  typewritten  portion  had  been 
preo&red  *nd  before  the   tran*aetlot.  in   question  was   closed. 

Ihe  entire   contract  was  prepared  by  plaintiff,  who  wee 
a  practicing  lawyer,    ?uid  it  must  be   construed  jsost  strongly  against 
hix  in  case  of  deubt,   ambiguity  or  uncertainty,     feueller  v.   teqrtft- 
wcstcrn   Jnjveralty.  •  »  111.   Apy,    35S,   affinted  in  185  111.    236; 
lesher  v.    U.    S.   Jidellty  Co..   23S    111.    302. 

The  partite  ar^ue  for   their  respective  theories  not 
only  froi    the  language  of  the  decajaent  but   also  from,  the  facts  and 
cirdmsetances  under  which  the   decusient  wee  made  and  delivered. 
Plaintiff  say*  that  the  construction  for  which  defendant  contends 
is  against   the  plain  language  of  the   instrument   and  the  intention  ef 
the  parties  as  therein  expressed,     'i'hle  contention   is  based  upon 
his  own  testifflony  to   the  effect   that  Vern  Curtis  of  the  'Jront  Park 
State  bank  had  represented  to  plaintiff  that  the  Grant  Por>:   State 
ban*  ©wed  defendant  a  good  deal  ef  money;    that  he.  Vera  Curtis, 
wanted   eoraething  on  deposit  against  that  credit;    that  he  ought  to 
have  tassporarily  so»a  o.©re  ooliateral  in  the  bank  to  his  credit. 
Plaintiff   says   that   this  «*idene<?  shows   that  it  was  not  the  in- 
tention that  the  credit  should  be  one  to  be  drawn  against  for   the 
reason  *aat   the  credit  had  been  already  extended  to   DU  Grant  Park 
State  bank,    and  he  also  says: 

"The  deposit  was  1  ioan  isade  for  the  benefit  of  the  two 
banks  Involved  in  order  to  give  them  an  opportunity  of  slacing 
the  proper  assets  or  credits  in  the  defendant  bank    to   ta&e  care 
of  the  loans  actually  existing  at    the   ti&*  the  contract  was   draw  Bj» 
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f'lainti  ff  aeke.if  the   credit  waa  to  regain  aia<!   to  be 
maintained   for  ttveaj  Mentha,  how  could   It  b«*  aald   that  the  Grant  Vark 
State  bank  hftrf  »  right  to   draw  upon  It  without   reeerv&tlonV     Theee 
two   ideee,    according  to   plaintiff,   woultf  be  incompatible. 

The  rtlffJLoulty  with   this  position   ia   that  it  reotw  en- 
tirely upon   the  evidence  of  plaintiff  as  to  convereationa  between 
Vern  Curtia   and  tfiiaealf.     He  says   that  Yarn   Curtis  originally  told 
him  that  ho  wanted  a  credit   that   could  not  v«  dr*wn  upon;    and  It  is 
argued  that   tho  fact   that  Vern  Curtis  afterwards  asked  front  plain- 
tiff tho  permission   to  have  thle  restriction  removed  ao  that  tho 

aoeount   could  be  drawn  against,    shows  that   this  was   the  understanding. 

of   nla  in  tiff 
It  la  evident,  however,   that  the  conversations/with  Vera  Curtis,  who 

represented  the  Grant  Paris  State  bank  but  who  did  not  in  any  way 
represent    tho  defendant  bank,  were  not  binding  upon  defendant,     in- 
deed,  the  testimony  of  plaintiff  disclaims  any  knowledge  that  Vern 
Curtia  in   any  way  represented  the  defendant  bank.     Plaintiff  admit a 
that  he  never  talked  with  K,   A.   Curtia,   the  president  of  the  da- 
fondant  bank,   and  that  he  made  no  investigation  to  find  out  whether 
the  Grant  Park  State  Bank  owed  defendant  #25, GOG  or  any  other 
amount,     the  uncontradicted  evidence  in  the  record  la  to  the  effect 
that  the  Grant  Park  State  JBunk  was  not  Indebted  to  the  defendant 
back  at  any  time.      It   is  therefore  apparent   that  hues el,  unless  he 
wae  die informed  (pf  which  there  is  no  competent  evidence}   could  not 
have  meant  to  direct  the  president  of  the  defendant  bank  to  credit 
the  account  of  the  Grant     ark  »tate  Bank  again  at  leans  already  srade. 
Plaintiff  *e  evidence  as  to   conversations  with  Vara  Curtis  being 
eliminated,   there  is  no   foundation  upon  which  the  construction  for 
which  plaintiff  contends  may  stand*   other   then   that  of  the  language 
of  the  -*ocu»ent   itself. 

Again,  if  such  was  the  intention  of  the  parties,   it  ia 
difficult  to  understand  why  plaintiff,  who   says  that  he  spent  aiuch 
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time  in  fraaing  a  satiufactory  document,    seeus  to  huve  ^adc  no  In- 
vestigation of  the  financial  relatione  betwaen  the  two  bunks,   and 
thin  is  siore  difficult  to  understand  when  it   it  noted   that  even  at 
that  tixat  tht  assignment  of  the  agreement   to   p&ftiatafV  MM  in  con- 
templation.    ItfH fit t    if  auoh  waa  the  intention  of  th«  parties,   for 
what  reason    111  .••   A.    Curtis  refuse  to   execute   the   typewritten  doeu- 
nent  when  it  was  first  presented  to  fetal     la   this  connection  plain- 
tiff testifies  that  his  attention  ••as  directed  to  the  fact,    either 
fey  Eussel  or  fey  scat  officer  of   the  flftTIKt  PMttt  &tate  bank,    that 
there  was  an  oh  J  action,    in  that   the  document   itself  di<)  not   in   so 
sutny  words  authorise  the  credit   to  fee  given   the  bank;    that  it  only 
recites  that  this  had  been  done,   and    that   the  bank  was  not  satis- 
fied with   that  recitation  unless  inere  was  sow*  authorisation  in 
tht  documents  to  give   the  credit   so   the  Orant  Park  tttate  bank.     lie 
says   that  an  officer  of  that  bank  talked  with  nisi  a  great  deal  about 
this,   and   that  kr.  £us«el  did  so  also;    that  no  wrote  out  a  number  of 
foras  in  longhand   in  which  the  particular  auti*ority  »ight  be  given 
and  submitted   t&esi  to  Vern  Curtis,  who  came  back  to  him  with  the 
statement   that   the  one  which  appears  upon  the  document  would  be 
satisfactory,   and  ta&t  plaintiff  then  took  the  document  and  wrote 
on  it   the  words: 

"To  &•   A..   Curtis,  Please  credit  account  of  Crant  y-ark  State 
Bank  with  #25,000  per  deposit  of  U.    8.    Bends  mentioned  below 
10/13/28.  * 

i'laintiff   testifies  that  huaael  signed  this  sieacrandUB 

before  it  was  signed  by  defendant  bank   and  the    losuaent  was   turned 

back  to  Vern  Curtis* 

It  it  had  been  the  intention  of  the  parti   a  that  hussel 

was  to  hare  the  unconditional  right  to    take  baa*  the  bonds  at  any 

ti&e  he  wished  and    that  the  draut  Park  State  bank  was   to  have  a 

credit  of  §25,000  which  it  could  not  under  any  aireuK stances  use, 

and   if  defendant  was  not  ev*>n  to   receive   interest  upon  the  credit, 
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it   -"©ul<?  appear  that  all   the   parties  were  engaged  la  a  rather 
abourd  transaction  and  that   the  lon$tand  as'sorandum  «  the  very 
t^irg  without  which  the   transaction   could  not  have  been  brought   to 
puts  -  woull  be  without   any  Meaning  whatsoever. 

Swan  if  it   is  assumed   that   the  ttrant  Park  State  hank 
waa  indebted   excessively  to   the  defendant  bank,    the   construction 
for  which  plaintiff  contend*  rsake*   MM  actions  of  th*  parties   in 
the  transaction   lerjMMHI  without  reasonable  cause,      boon   that   con- 
struction,  it  was   the  intention  of  the  parties  to  ^lee  defendant 
perHsierior  of  holding  in   its  possession  for  an  indefinite  and  un- 
certain length  if  tijae  collateral  which  it  silent  not  under  any 
elrcuastiincea  use,    *m&   to   fftfi  to   the  Qrant  Park  State  bank  s 
credit  which   could  not  be  of  any  conceivable  use  unless  it  waa  de- 
sired to  deceive  its  creditors  or  atoekholdere,   or,   perhaps,   the 
bank  tSGN  in«re,  t*t6  9(?  duties  would  require  an  examination  of  its 
assets.      It   is   difficult   to  understand  why  learned  lawyers  and  ex- 
perienced business  men   should  open*  so  Much  tiete  and  energy  to  pro- 
duce an  agreement  »Uch,   as  a  Batter  of  fact » plaintiff  now  contends 
».ust  be   construed  not  t©  Keen  anything  at  all.      On  the  other  hand, 
this  apparently  absurd   situation  bacons  clear  sad  reasonable  if 
we  assure*  that  R.   A.   Gurtie  -  realising  the  danger  wnieh  al^at   com* 
to  his  inatitutien  as  a  result  of  giving  credit   to  the  ttrant  X*&rk 
Stat*  bank  upon   collateral  deposited  by  Ruseel,  whica  Mussel  waa 
given  an  absolute  and  unconditional  right   to  withdraw  at  his 
pleasure  -   asked   specific  direction  fr©»  Hueaei  to  give  the  credit, 
thus  placing  on  Kussel   the  responsibility  therefor  and  that  the 
longhand  nemo  random  ^ae  f laced  upon  the   typewritten   document  and 
signed  by  Ruesel   in  order  to  protect   the  defendant  bank  from  any 
danger  of  lea  a   in  the  transaction,      thie  aeaoranduw  in  longhand 
evidently  expresses  th«  last   *nd   final   thought  of  the  parties  and 
must,  we  think,   control   any  part  of  the  doaunant  Inconsistent 
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therwwith.      Construing   thle  longhand  memorandum,    together  with   that 

clause  of  the  typewritten  part  of  the  doauwant  which  providea: 

"**    said  credit   la  to   reiaaln  and  be  ciuintelned  accordingly 
for  •  period   ol    aeven   (7)  jnontns   ff«tt    tbis  dat«,   unless  during 
•aid  period   •aid  bonds   are  withdrawn  a«  hereinafter  provided** 

it   •••na  aost   reasonable  to  toll   the  intention  waa  that  defendant 
could  not  withdraw  fror    the  ©rant  Park  Stat*  Bank  the  credit  or  that 
fart   thereof  whioh  had  he  on  u«ed  by  the   irant  Park  State  Bank,  un* 
less  Ruaael  in  the  meantime  de»anded  hia  bonds,   in  which  event,  of 
course,    the  bonda  would  be  used  to   aatisfy  auoh  part  of  the  credit 
ao  should  have  boon  actually  used  at  that   time  by  the  Grant  }ft0M 
State  bank.      To   oununarire  the  situation,    there  aeerig   to  be  two 
possible  constructions  which  may  be  put  upon   the  ■glUilllwH  of  the 
parti eo:      (1)      The  agreement  may  b*?  construed  (upon   the   theory  of 
plaintiff)   to  moan  that  there  waa  an  unconditional  right  given 
plaintiff  to  withdraw   the  bonda  depoaitod   at  any  tiwe  without  obli- 
gation,     r&at  ccnatruction  leav-aa  the  transaction  without  a  meaning 
or  purpose  other   than  one  which  would  necessarily  be  fraudulent  and 
Illegal*        (?)   Upon   the  theory  of  defendant   the  agree&ent  sra,y  be 
oonetrued  to  &ean   that   the  right  of  plaintiff  to  withdraw  the  bonds 
waa  conditioned  upon  whether  the  credit  given  the  C»rant  Park  State 
bank  had  been  exhausted.     If  this  construction  la  adopted  the  whole 
transaction  eeejca  usual,   probable  arid  reasonable  and  wholly  within 
the  power  of  the  defendant  bar.k  to  »ake  in   the  usual   course  of  its 
business.     That  construct  ion  is  the  on©  which  a  consideration  of 
the  whole  case  compel a  us  to  conclude  la  thp   one  which  should  be 
adopted. 

The  briefs  diaouaa  quite  at  length  the  doctrine  of 
ultra  virei   and  cite  a  large  number  of  authorities.      The  points 
we  have  already  considered  are  deoiaive  of  the  caee.     We  will  not 
asfiuae   that   attorney*  of  high   standing  at   the  bar  and  cl tisane. 
repeatedly  honored  by   the  people  of  the  state  conspired  together 
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to  pro  luce  ficticious   credit   in  order  that    the  publio  stitfht  oe   de- 
ceived.     The   uontruut  iuuat  bf   c;ous  trued   as  tdisaniu&   Wat    t'ae  proaiee 
to  return    lllgii  bonds  vas  ccndi  Ucnal ,  act  absolute,   and    ;hat   tlnee 
the  contingency  jwaltmftstdd  by   the  parlies  did  not  arise,   defend- 
any,  was  net  obligated   to  return  the   same  when  demanded. 

.e  jMdPifca  will   therefore  be  reversed  wltn  a  finding 
of  f%cta  and  |«4#MBl  here  for  defendant. 

&gVafiS&&  II8H  ,i*u  GJ"  #ACT8  AMI 

WBMUUIt  np  VOI  T>fcF  1  DaST. 

fccSurely,   J. ,   concurs  in  the  conclusion. 
O'Connor,  J.,    specially   concurs,        (uwer.j 


ram  oj?  mm. 

We  find  ae   facts  that  on  October  13,   1925,    the  assignor  of 
the  plaintiff  and  Mm  defendant    entered  into  an   it&rsaj&ent,  which  was 
In  part  in  writings    and   in  and  by  wnich  plaintiff 'a  assignor  deposited 


with  the  defendant  baa*  #35,000  par  value  of  liberty  bonds  of  the 

Baited  states  a*  d  requested  defendant  bank  to  *.i.ve  a  credit   thereon 

of  ^23,G0U   to   the  wrant  x-'ark  State  bifta;    that  defendant  bank  accepted 

Said  deposit   and  &ade  said   credit  aa  directed,   and    that   eald  eredit 

was  used  by  the  urant  Vm/k  3tate  Bank  .cad  has  net  been  repaid;    that 

under  the  torus  of  tne  agreement   the  bonds  were   to  be  returned  to 

plaintiff's  assignor,  or  his  assignee,    uoon  the  contingency  that 
said  tTrttt  was  rot  used  or  was  repaid;    that   s**id  contingency  has  not 
occurred;    that   nlainti  ff  has  not   alleged   in  hia  declaration    that  h*, 

ac  assignee,    i»  the  owner  in  good  faith  of  the  caus*  of  action  or 
verified  his  declaration  ao  ret-uired  by  section  ll>  of  the  Practice 
act,   and   for   that    r*-?,son   AM  he  Kay  not  maintain  this   suit;    that 

ant   should  be   entered  h<  rein  in  favor  of  defendant  and  against 
plaintiff   far  oicata. 
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0«C  HMOR,  J., 

2  e*;res  with  the  onolusijn  reached  that  the   Judgaent 
should  be  reversed  with  ■  finding  of  ffcot  for  the  reason  that  on 
the  merit*  or   the  otae  plaintiff  w«s  ■»%  ^untitled  to  MM  -be 

bonds  or  their  value  after  the  Qvont    ?tak  ,<fcate  banK  had"  been 
gives  oredit  with  the  f&iiMfO  beak,  and  after  the  ftrottt   Paai    "tate 
yank  Had  drawn  egainist   the  BfetOOfll   teak  for  the  value  of  the  bond*. 
Hut  I  disagree  with  a  great  deal  that   1  >;iaion  &h  ut 

«otio»n  18  of  the     ryetiee    >et. 

.jaong  other  oases,    th«  opinion  infers  to  :■  in.;>do  v, 
Vsll&on  ^raidin^  4.  ffithrvlderla  ■        . .    SOS    til*    f.pp«  S©7  and  wilder 
▼  •   ttHttBBsi   i5"   Ols  425.      In  t&o    '  lng.&dff  case,    it  «<•■.&  held  by 
another  division  of  lata  court   that  an  assignee  of  a  ohose  in 
action  who  brinfs  suit   in  his  own  nme  must,   feiias^lf,   verify  hie 
data*     That     art  of   .ectioa  IS  which  authorizes  an  assignee  and 
eciui table  and  bonA  fide  owner  of  a  ohose  in  action  to  sue  in  his 
own  norae  was  la   .iero#  ,tion  of   llM  eosnsan  law  and  ifntlffjl  fee  strictly 
construed.     N  disagreed  -with  this  construction   in  the  esse  of 
.  ,t  1  lather  v.  joj^aidt,    MS   111*    kpj»«   168,    sM  held   that   that    part 
jf     eotion  IS  was  remedial  M  .ally  construed.     In 

that  ease,  after  quoting,  the   psrafsreph  of  B#oti>r  ;•,  . i  ., 

(p.   176}: 

**.  rlor  to  the  tMtUJmmt  of  this*   fOOtlon  la  Ivo?,  *&e:r« 
a  ohjse  in  aotioa  was  assigned,    the  lew  required  ihut   Mil  be 
brought  in  the  name  of  the  assignor  for  the  use  of  the  assignee. 
■*nd  to  r*;..oey  this,   so  as   to  .permit  the  assignee  to  brlrxg  suit,   in 
his  own  nej&et    the  statute  MM  paseed.     It  is  a  general  rule  of 
statutory  construction  Hoi  atstutas  relating  to  remedies  and 
procedure  are  to  be  liborally  construed  with  a  via©   to  th«  af foot* 
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ive  administration  of  justice.  And  thia  Is  especially  true  of 
atatutes  designed  to  rondo r  the  method  of  procedure  more  simple  and 
convenient.  36  C/c.  183}  .•,.<»  Key  v.  |  rovua.  lal  111.  .v  p.  3ti4; 
■ejjle  V.   holon.  838  111.  S03;   ;•;.■»♦  v.  ^Lderr.fcn.  81  i^.J.L.  543; 
iiooa  v.  i..;CCi<mdon.  lav  i-a.  314. M   <Jid  later  thUi  iivlsiin  repudiate* 
the  doctrine  laid  down  in.  tin   '  .j.(io   ease  la  > .initt  v.  /.oraU.ith. 
24a  111.  ,ipp.  LOt,  where  we  said,  (?.110)t  -In  i-'ln^ado  v.  ilson 
Braiding  ^.  oroide  riiy.  Co.,  Mi  III.  app.  06V,  and  the  eeoond 
divieion  of  thia  court  stated  that  this  proviaion  of  the  atatute, 
'being  in  derogation  of  the  eoaanon  law,  it  rauat  be  strictly  eonotru« 
and  a  strict  MKB&ifltttti  therewith  ia  indispensable,  *  citing  ae 
authority  ^dwarda  &.  Bradford  IrUj&oer  Co.  v.  jjoat  jea..  i$3  111.  App. 
3"32j  leeiaon  v.  Grand  Grossing  Tuok  Co*.  187  111.  Kpp.  247,  end 
eirallar  language  without  the  citation  of  authority  to  support  it  la 
found  in  Madison  &  dedal a  :t&t@  jAta^k  v •  old  Hellable  do  tor  '::m ok  Co. 
supra.   RMl  cases  cited  la  ;'1iigt^  v.  'j.-llapn  ^raidlnft  £,  ;  .mbroi  der- 
lag  Co..  supra,  do  not  sustain  thet  statement,  and  a  earoful  reading 
of  the  opinions  of  the  Supreme  Court  in  the  two  oases  heretofore 
cited  fails  to  disclose  the  /.doption  of  auch  rule  of  construction.* 

In  th I  ■  ilaer  case,  the  Supreme  Court  had  another  atatute 
before  it  for  coneiderat  ion.   vn&  the  court  there  said,  {p.  436)  j 

♦"It  is  a  sufficient  answer  to  this  position  that  the 
statute  does  not  require  NM  affidavit  of  the  plaintiff  himself  to 

accompany  the  dealer*. i-ion.  HM  language  of  tho  statute  is,  fIf 
the  plaintiff  shall  file  with  his  declaration  an  affidavit.*   If 
the  legislature  had  intended  to  require  the  affidavit  of  the  plain- 
tiff, the  word  hi  a  no  (UMfct  WWl<  have  been  used;  but  ifldep^ti^-tly 
of  the  words  used  in  tha  act,  gg  ;>;roeive  no  $?<>''  B88fi8fi  &fty  tm7 
p  era  on  acting  for  thei  pi-Ur;»lff ,  ur.s\  ?-ho  is,  c-jgnia&nt  of  the  facts, 
Kay  not  with  as  graph  propriety  u.-i.s,t>  tlv.-:  affidavit  es  the  plaintiff 
hlneolf .*   (Italics  sine.) 

In  the  instant  case  obviously  it  was  the  intention  ot   the 
legialature  to  advance  the  rewedy  so  that  the  assignee  could  bring 
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suit  in  his  own  name  and  although  th*  statute  says  that  he  "may- 
sue  thereon  In  his  own  name,  and  he  shall  in  hie  pleading  on 
oath,  or  by  his  affidavit,  where  pleading  it1  not  required,  allege 
that  he  is  the  actual  bona  fide  owner  thereof,  and  set  .forth  how 
and  when  he  acquired  title,"  it  is  not  to  be  understood  that 
anyono  who  was  familiar  with  the  facta  oo\:id  n^t  make  the 
affidavit.  in  faot  it  la  often  that  the  assignee  would   .ow 
nothing  about  the  rsots  but  that  the  only  one  cognizant  of  the 
facts  would  be  the  employe*,  of  the  assignee.  Moreover,  if  it 
were  a  corporation,  suit  could  not  be  brought  at  all  by  an 
assignee  if  the  construction  placed  upon  the  statute  in  the 
l-'lagado  case  were  followed. 

The  supreme  Court  in  the  Wilder  case,  it  *ill  be  noted, 
took  a  more  liberal  view  of  a  somewhat  similar  statute. 

section  18  has  so  often  received  such  narrow  construc- 
tions. The  words  have  been  so  we&soied  that  ell  the  benefit  in- 
tended by  tho  legislature  will  be  destroyed,  in  my  opinion,  unless 
a  more  liberal  forward-looking  construction  is  taken. 
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GtittfttiflY,   u  Corporation, 
Appellant. 
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Kit.    PStESfBUia    JUiiTICifi  kATCHKTT 

aiL.ra?u£&  sm  oarisx  sown, 

Shi*  i«»  .an  -•*$>?  *ai  »y  iffaa  iant  frout  a  ffeftfMN$  in  WM~ 
susr  of  |?S0O  entered  upon  the  verdict  of  a  jary  in  an  section  In 
ease  brought  under  the  PmmMJI  i&aployom'  Liability  Mti,  i*atr»e»* 
**J*r%l   Cod*,   see.    3U69   (irtlilTm  III,   Stat*. #   oh.   Ill,   sees.    321- 
329. }      Ihe  declaration  mi  in  wo  counta. 

The  fir  at  count  siyarrad   ftftt  on  Jsnu&ry  7,   191:8,  de- 
fendant *aa  a  ee&aon  carrier  engaged  la  in tar state  oospore©  and 
plaintiff  was  employed  by  o«fend*»t  &A  interstate  oo^^roe  as  a 
"special  officer  and  oar  Inapcetor  in  gtlMliilMtWg  sad  inspecting 

divors  cars  and  aon&ests  taarasf;*  that  MMM   tha  «nd  of  certain  re- 
door 
frigsr^ter  ears  were  certain  bunker  deorc  lind  abov<*   MMa  hunke;fc/*as 

a  isver  which  was   connwotsu  thereto  by  MMMt  it  *  certain  fastening; 

that  it  w»«  n&oeaa&ry  and  eaeto&ary  for  plaintiff  when   inspecting 

llMM  caro   |g  operate,  MtYt  or  pull  the  lovare,   tkcd   that  eald  bunker 

not 
doors  ooul&A®  opened  until   such  levara  srere  properly  adjusted  or 

moved;   that  plaintiff  VMS  inspecting  a  certain  mm  *£  aaid  refrigera- 
tor ears,   arid   that  pursuant  to  his  duty  he  g§t  Ml  top  of  u*«  car  for 
the  purpose  of  opening  a  bunker  door;    Ifcat  it  tuen  MM!   th&re  became 
the  duty  of  defendant  to  use  ordinary   car«  to  ace   that  the  bunker 
doors  could   be  liftol,    raia«;l   arid   op  sued   and  that   ta«  levers  end 
appliances  oonneoted  therewith  could  be  operated,  Ms!  aiovaa  with 
reasonable  safety  by  those  who  were  required   to  or  customarily  did 
open  the  bunker  doors  and  operate   and  more  the  levers  and  appliances; 
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that  defendant  not   regarding  its  duty  in   the  premises,    carelessly, 
negligently,   wrongfully  and  improperly  usod  the  oar  while  the  lever 
was  old,  worn  out,   cracked,   defective    *nd   after  it  had  no  tie*  or 
knowledge  of  the  defective   condition;    that  plaintiff  did  not  have 
knowledge  or  ueans  of  knowing  the  lever  was  defective;    that  while 
plaintiff  was   standing  on  top  of  the  tsar,   near   the   end   thereof, 
and  in   attempting  to   open  and   to   lift  the  door  with  one  hand  and 
to  operate,  stove  or  pull   the  lever  with  the  other  hand,    aaid  lever 
Broke;    that  plaintiff  was  thereiy  caused   to  fall   to   the  ground   and 
Injured. 

The  second  count  waa   the  sane  as  the  flret,   except 
that  it  alleged   that   the   top   t#  the  car  waa  icy  and  slippery  and 
that  this  icy  and  slipoery  condition  of  the  oar  contributed  to 
plaintiff's  fall. 

Defendant   filed  a  plea  of  the  general  iaaue  and  a 
special  plea  denying   that  plaintiff  waa  injured  while  engaged  in 
interstate  eeraterce  and  another  special  pica  aatting  up  a  release 
by  plaintiff  upon   the   consideration  of  the  payment  of  certain  eo»« 
penaation. 

At  the   close  of  olaintiff  'a   evidence  and  again  at   the 
close  of  all    the  evidence,   defendant  shoved   for  an   instructed  ver- 
dict,  which  was  denied,   and  upon   the  return  of   the  verdiej/the  jury 
■ads  actions  for  a  new  trial   and  in  arrest,    both  of  which  wars 
overruled. 

Defendant  contends  that   the  notion   for   an  instructed 
verdict   should  have  been  given  beoauee   there  waa  no  proof  of  nog* 
ligenee  on  the  part  of  defendant,   because  upon  the  uncontradicted 
evidence  plaintiff  assumed   the  riak,   because  plaintiff's  n^gli&ence 
was  the   sole  cause  of  the  accident,   and  because  there  waa  no  proof 
that  plaintiff  waa   engaged  in    interstate   cofeueree  at   the   time  he 
received  hie  injury* 
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We  h»ve  er.ap.ineA   each  of   these  eeet«ntions  and  are  of 
tho  opinion   that   it  was  not   «rror   to   deny  defendant's  request   for 
an  instructed  verdict,   as  there  was   evidence  as  to   eac&  one  of 
these  i&eues     roiling  a  question   far   ths   eon  ii  deration  and  decision 
of  the  Jury. 

The   controlling   question  in   the  ease   is  whether  the 
verdict   and    the  judgment   ore  Manifestly   against  the  weight  of  the 
eY Hence,   for   if  the  accident  occurred  in   the  way   that  plaintiff 
said  it  occurred,    then  the   questions  argued  were  for   the  jury. 
In  order  to  underst&Uid    this  is  cue  It  will  he  neeesaary  to    sum- 
marise the  material  f acts, 

Plaintiff  was  31  years  of  «*ge  and  was   employed  first 
an  a  car  repairman  and  later  as  ■  apecial  officer  inspecting  cars? 
He  received  his  injury  on  January  V,   192a,  while  inspecting  Pacifio 
7ruit  Express  refrigerator  ear  ho,   13563,  whien  was   standing  In 
defendant's  yards  at  Blue  Island,   Illinois,   for  the  purpose  of 
ascertaining  whether   there  had  been  any  pilfering  ftli   the  ear. 
Ho   clisibed  on   the  ear  t»nd  while  in   the  performance  of  his  duties 
fall    t  eref rom  to  the  ground  receiving  injuries  more  or  less  serious. 
Die  refrigerator  ear  in  question  stood  at   the  north  end  of  track 
So.   3*      Snow  had  fallen,   and  on    this  particular  day  the  car  was 
ley  and   slipoery.      Ths  testi&ony  of  plaintiff  la  to    the   effect 
that  he  get  ap  on  top  of  the  ear  by  means  of  a  ladder  at  the 
northeast  corner  of  it.     M  the   top  of  this  car  were  four  bunker 
doors  which  wero  opened  and   closed   for   the  purpose  of  ventilating 
the  ear  by  means  of  a  contrivance  which  will  hereafter  be  des- 
cribed.     These  bunker   doors  were  made  of  pine  wood,  were  about 
two  feet  s •jttare  and   about  as   thick  as  the  outside  door  of  the  oar. 
In  the  center  of  the  door   there  was  a  m^tal    ring,    and   by  means  of 
this  ring  the  door  was  lowered  or   raised  in   such  manner  as   to  give 
the  degree  of  ventilation  desired.      It   seems  to  have  been  held   in 
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place   through   the  operation  of  a  oast   iron  lewer  which  was   about 
20  inches  long,    2  inches  wide  and  about  f  inch  thick.      This  lever 
paesed   through  a  bracket  m  «de  of   similar  metal   which  was   fastened 
to  the  middle  of  the  open   end  of   the  door*        he  lever  curved  down- 
ward,  the  convex  portion   of   it  being   at   the   end  of  the  car.      In 
appropriate   spaces  upon   this  lower  tnere  were   several  holes  about 
3/Sths  of  an   inch  in   diameter.      Corresponding  to   each  of  these 
holes  in  the  lower  was  a  nolo  of  the   same   site  in   the  bracket,    and 
when  the  bunker  door  was  mowed  up  to    the  desired  angle  of  eleva- 
tion   it  was  hold  there  by  means  of  a  fastener  which  pianed   through 
the  holes  in   the  bracket   and   a  corresponding  hole  in    the  lower. 

Plaintiff   testifies   that   after  going  up   the  ladder  to 
the  northeast   corner  of  the  ear  he  plieed  himself  in  a  position 
to  open   the  car;    that  the  car  was  icy   and    slippery  on   top;    that 
he  got   all   the  way  to   the  top  of   the  ear;    that  when  he  reached   down 
to  open   the  door  it  was  quite   tight;    that  he  got  hold  of  the  lower 
to  pull   it  so   that  he  could  release  and  put  his  right  hand  in  posi- 
tion  to  pull    the  door  open,   and    that,  while  he  was  so   doing  the  lever 
broke,  his  foot   slioped  froit  under  him  and  he  fell   down  backwards 
onto   the  ground, 

Oa   cross-examination   plaintiff   said    that  when  he  got 
on   top  of  the  o^r  t   e  first  thing  he  did  was  to   take  hold  ©f  the 
lower  with     is  left  hand  and  raise  it  up   to  an   angle   to   release 
the  door;    that  he  started   to  reach  ower  on  hiss  right  hand  to  get 
ower  the  door  to  help   to  open  it;    th  t  he  had  hold  of  the  lewer; 
that  the  lower  broke  with  hia;    that  he  reached  over  and  pulled   the 
lewer  towards  hire;    that  he  raise*   it  up  halfway  when  it  broke;    that 
when   it  broke  he  still  had  hold  ©f  it   and  pulled  it  up  to   that 
position;    that   there  was   a  ring  off  the   side  of   the  lewer  but  he 
did  not  get  hold  of  the  ring;    that  he  would  not  say   that   the  door 
was   frosen  down  but   that  it  was    tight;    that  he  fell   off  the  northeast 
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corner  of  the  ear  but  did  not  try  to  catch  anything  a*  he  wont  down. 
Ho  says,  "I  turned  over  backwards,  a  complete  aonersault  and  lit  on 

MJ   10ft    foot." 

.1*  aloo   testi*  ies   Hurt   the  upper  part  of  the  lovor  was 

tracked;    that   it  vm   rusty  dewa  through  the  holo;    that  from  the  lower 

•art  of  the  hole  it  *«•  a  freak  break;    that  the  point   where  the  l*ver 

broke  til  an  inch   and  a  half  to  two  inches  in  *idth;   that  he  looked 

at  tr  t  lever  before  he  took  hold  of  it  *  Just  looked  at  it  to  take 

hold   to  pull   up  to  open  the   door.     Ho   say*: 

"The  lower  wao  used  for  the  purpose  of  opening  the   door. 
If  you  pulled  up  on  the  lower  it  helped  to  release  the  door. 
In  order   to   open  the  door  you  tsJce  noid  of  the  lower  and  pull 
up   the  lower  to  the  extent  of  maybe  45  degrees,      'fhen  you 
floleh   opening  the   door  with  a  ring  that   is   in   the  door.      1 
cannot   say  that  I  pull »d  »uef<  Kore   than  I   did  on  other  cars, 
but  &ay be  a  little  bit  aaore.     All  of  the  doors  tire   tight* 
The  lever  broke  at   the  first  hole." 

The  testimony  of  plaintiff  as   to   the  oreclae  Banner 

in  which  the  accident   occurred  in   contradicted  by  ssany  facts 

appearing   in   the    record.      In    the   first   place,    it    is   contradicted 

by  a  written   etate&ent  obtained   frow.  hia  by  the  district   claim 

agent  of  the   defendant   company,  who  was  an   investigator  in   the   ease. 

In  this  written  statement,  which  was  made  at   the  uease  of  plaintiff 

en  Berch  1,  1928,   plaintiff  says: 

"I   continued]  ay  regular  *?ork,   and  about  1  o'clock  p.  a. 
when  I   started  to    Inspect   several   cars  that  caste  from   the  I.ii.B, 
Railway  the  accident  occurred.      In  making  this  inspection  it  is 
necessary  to  get  on   top  of  car*  and  open  tunkor  doors,    %nd  while 
in  the  act  of  opening  one  of  these  doors  on  refrigerator  f*\  *    . 
13653   standing  on   track  number   three;    just   as  I  was  opening 
this  door  my  feet   slipoed   due  to   ice  and   snow  on    top  of  car 
causing  »e  to  turn   completely  over,    and  when   I    started   to   fall 
I  grabbed  a  lever  to   save  »e  from  falling  but  lever  broke  off 
and   I   struck  M  wy  left   foot   on   the  ground  between  I, a. Is.   number 
one  and  Strand   Trunk  number   three  track.     My  work  was  being  done 
in  the  usual , way,    and   cars  standing  still   at   the  time.*** 

k  brakei&an   employed  by  defendant   eo/«pfUiy,   aiverett  t>. 

Willie,   testified  that  he  witnessed   the  accident;    that  he  was  then 

about  ten  feet  north  of  the  end  of  the  car,   en  the   east   side  of 
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track  ho.    3;    that  he   first   saw  plaintiff  when  he   started   to  go  up 

the  side  of  the   oar;    that  when  ho  got    to    the   second   stop   from   the 

top  ho  reached  over  with  hi a  right  hand   and  foil   foot   firot.      The 

witness  aaya   that  ho  saw   the  piece  of  the  i«v«r   in  plaintiff's 

hand  a   and   that   tho  break  in  it  was  fresh;    thai,  he  oaw  plaintiff 

grab  the  lower  with  the   right  hand  and  that  it  looked   as   if  ho 

was  pulling  Himself  up;    tnat   then   tne  lower  bro*e;    ti*at  tho  break 

in  the  lower  was  eight  or  ton   inohos  ISPM   the    ton  right  across 

from  one  of  the  holes;    that   the  piece  was  dropped   to   the  ground 

ana  ho  dot«s  not  know  whp  pitted  it  up. 

Henry  i\   Wick,    a  ear   inspector  for  defendant,    teatifteo 

that  ho   inspected   the  ear  prior    to   the    time  plaintiff  waa  injured; 

that   after  the  accident  he  wont  up  to    the   top  of  the  ear  and  ox* 

aained  tho  break  which  was  fresh  and   right   through  a  hole  and 

ton  nr   eleven  inohee     was  broken  off.      This  witness   says: 

*The  purpose  of  this  i«fff  is  to  regulate  the  ventilation. 
that   is  it   is  used   to  lift  the  hatch  ©over  and  ventilate  tho 
load,   which  nay  be  ©*»ri  enable  freight,      That  lever  is  not  used 
to  lift   tho  bunker  door.- 

This  witness  produced  a  lever  admitted  to  be  similar   to 
tho  oao  that  was  on   the  ear  and  it  was  received  in  evidence  as  de- 
fendant's exhibit  k0.    4.      This  witness   further  says: 

"A  man  in  operating   tho  lever  has   to    stand  in   tho  middle  of   tho 
car  on   the  running  board,  got  over  the  hatch  door  and  get  hold 
of  the  ring.     Yow  can  lift   tho  door  open  with  tho  ring  without 
operating  the  lever.      You  take  the  sin  out  and   there  is  nothing 
to  hold  it." 

i'.dward  H.   *ie*,   another   car  inspector,   describes   tho 

lover  sjai  attachment   as  a  "ventilator   regular,"   and   says: 

"To   open   tho   door  wita   it   in    that   position   all   you  have   to   do   is 
lift  on  tho   door  and   tha  hatch  coues  up  and  co&tes  out  of  this 
easting.      It  will    slip   ri^nt   through,   this  oao  ting  and  lift  the 
door   right  up.      You  do  not  nave  to  pull   the  lever  up  at   tho 
time  you  open  tho  door.     "Sou  take  hold  of  the  door    and  lift   it 
up.      If  you  take   tne  pin  out  you  don't  have  to   touch  tho  station- 
ary lever  to  pull   ur>   the  hatch  ooYer.* 

A  yard   conductor,   William  0.   Wick,    testifies   that  ho 
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went   up  to     1  win  tiff  after  he  fell    to   the  ground  «nd   that  olalntlff 
•aid   "he  fell   off  the   car,*   and   that  plaintiff  had  a  part  of  the 
lever  in  hie  hand  when  wltneee  got   there, 

JUerrill,    the  die tr lot   olaiin  agent  who    took  the  state* 
ment  of  plaintiff,   teetifi>»s  that  plaintiff  read   the   statement 
over,    admitted    that   it  was   correct   and   signed   it,    and    that  p?irt  of 
it  was  in  plaintiff  e  handwriting;    th*t  plaintiff  give  the  facts   to 
him  ae   atated  in   the  writing  whioh  *&«   signed. 

As  already   stated,   a  similar  lever  and   contrivance  was 
by  agreement   admitted  in   evidence,   and  h&e  been   forwarded  to   this 
court  for  our   inspection,      ft)  h&v*   satisfied  ourselves  by  examining 
it   that  the  bunker  door  was  opened  for  ventilating  purposes  by 
aseans  of  feres  applied  to    the   ring   <uid   tnat  ae  a  matter  of  fact 
it  would  have  been  impossible  to  lift   the  door  by  fores  applied  to 
the  lever.     Plaintiff  had  experience',    in   this  work,    and  we  there- 
fere   think  that   it  was  highly  improbable   that  he  undertook  to   riles 
the  door  by  means  of  power  apolied  to   th«  lever.      In  fact,   it  would 
have  been  a  physical  impossibility  to  lift  the  door   in   that  way.   It 
must   therefore,   we   think,   bs  held   that   as  a  matter  of  fact   the  ac- 
cident  did  not   occur  In   the  way  plaintiff     aye  it   did,   but   that  on 
the   contrary  a  clear  preponderance  of  the   evidence   Indicates   either 
that  he  reached  up  from  the  ladder  and   took  hold  of  the  lever  is 
order  to  get  upon  the   ear,   or  that  after  he  was  upon  the  oar  he 
slipped  and  fell    &i*d   in  endeavoring  to   save  hiaself  grabbed  hold 
of   the  lever  and  broke  it   in   the  euuiner  wulcn  he  deser  bes  in   the 
written   statement  he  gave  to  defendant's   investigator. 

There  is  uncontradicted  evidence  it,   the   record  to    the 
sffeet   that  there  was  &  running  lo&rd  on    the  side  of   the   car  and 
that   in  operating  the  lever   the  usual   custom  was   that   the  employee 
eheuld  stand  upon   this  running  board.      It  would  therefore  appear 
that   plaintiff  was  net   operating  the  lever  in  any  manner  contemplated 
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by  the  employing  railroad  company.     Aa  we  understand  It,   plaintiff 
concedes  that  If  he  simply  slipped  and  took  hold  of  tfct  Isver  for 
the  nurpeee  of  saving  himself,   defendant  would  not  he  liable.      This 
Is  true  for  the  obvious  reason  that  in  that  case  the  use  made  of 
the  lever  was  not   one  for  which   it  *M   furnished   and  intended,    ana 
that   the    charge  of  negligence  In   that  case  could  not  he  sustained 
as  against  defendant   railroad  company   for   the  double  reason   that 
plaintiff  assumed  the  risk  in  staking  suon   u*«  ef  the  l«v*r  find 
that  defendant  was  not  negligent  with  respect  thereto. 

Consideration   of  the  whale  evidence  freas  the  stand- 
point of  its  probability  and  reasonableness,    the  number  of  wit- 
nesses who  testify  to  material   facts,    -and  the  unccntroverted 
physical  facts,   compels  us  to  hold   that  the  verdict  of  the  Jury  is 
clearly   and  manifestly  ugalnst  the  weight  of  the  evidence,   and   the 
Judgment  will  have  t©  be  reversed  for   that  reason. 

It  is  urged  by  def  end  ant   that   it  w»e  an   essential   ele- 
ment of  plaintiff's  case  that  he  prove  he  was*  engaged  in  interstate 
coEamerce  at  the  time  he  received  his  injury,    and  ftJball  JtiJUftb   % 
JftiUl*  i8  *•*•   (2nd)    ?S;   ffeast?r  v.   Southern  ji.    Co..  IS  Fed. 
(2nd)    540,   and  ether  cases  cited.     We  have  held  in  foreman  'u   A  S>f 
Bank  la   arand  trunk  By.    Co...   242  111.   App.    4ga,   that   the  burden  of 
establishing  this  fact   is  on   the  plaintiff,      fa  also  held  in   that 
case,    citing  author! ti as,    that  ordinarily    ths  question  was   fsr   the 
Jury  and  pointed  out   that    the  federal   courts,  whose  decisions  we 
are  obligated  to   follow,   held   in   i*idtrntt  v.  i>.JL.  |  t.H.   o. .    329 
U.   3.   146,    "The  true  test   always  is:      Is    list  work  in  question  a 
part  of  the  interstate   commerce  in  which  the   onrrier  is  engaged'?* 
and  in  the  later   case  of  ahaa^s  t.    D.  ju.    fc  W.ft.Co..    339   U.S. 556: 

•the   true   test  of   «aployr*ent  in   suoh  commerce  in   lata  sense  in- 
tended ie,   ^as  the  employee,   at   the  time  of  the  injury,    en- 
gaged in   interstate  transportation,   or  in  work   so   closely  re- 
late*  to   it   as  to  be  practically  a  part  of  it." 
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V*  have  not    ceen   cited   to   may   ease  which   Indicates    that 
this  rule  has  beer,   in    ?uay  reepect  modified,    and  a  determination  of 
tee  question   s«e&is  to   depend  entirely  upon   the  particular  facte  of 
each   ease*      While  under   the  author itiee   cited  "by  defendant   it  has 
been  held   that  one  engaged  m«r*ly   in  local   pel  lee  duty  ie  not   en- 
gaged in    interstate  commerce,   re   think  the  evidence  here  diecloeee 
that   the  work  which  thie  plaintiff  wae   engaged   in   doing  wae  ssuch 
more  closely  connected  with  the  Interstate   shiotsent  of  these  goods 
than   that  of   the  local   police  officers  In  the   caeos   cited.      Under 
all   thff   evidence  it  was   at  least    a   question    for    the   .Jury.      Michigan 
gent,   Rf   |   „      Co.  v.    JMUJMm   3ai   I3L1»   ••»• 

F©r  the  reason     already  indicated   th#t  Jud4pient  must 
he  reversed   and   the   cause  PsWNUtiMl    for   another   trial. 

RXTERSHtD  mi>  BssUBMHee 

fcoSurely  and  O'Connor,    JJ. ,    eoncur. 
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KIJC*   QRBAS, 

Defendant  in  Srror, 

vs. 

XXRZ  Vk&ZJJt,, 

Plaintiff  la  Brror. 


)      WJIOK   XO   OUPISR 


COO*  COUtf 


259  I. A.  6623 


MR.   JPHBBiDUitt   JUSTICE  i£A?CH£TT 
DJauIVJ5Ii£D   BD  OflliXCJi  OJT  TKX   COOiiT. 

By  this  writ  if  error  defendant   In  the  trial   court 
asks  a  re-view  of  the   record  of  a  cause  in   chancery  wherein  one 
Bike  Crban  ae  complainant   filed  a  bill  en  August   27,   1928,    al- 
leging the   existence  of  a  copartner snip  between  complainant  and 
defendant   in  conducting  certain  rooming  houses  at   855-857  a.  JLa- 
Salle  street*   Chicago. 

Ihe  hill   set  up  oertain  faets  with  reference  to  the 
condition  of  the  business  end   averred   that   complainant  and  defend- 
ant had  been  unable  to   agree  with  reference  to  the  manner  in  which 
the  sane  should  be  conducted;    that   complainant  had  not  been  able 
to   eeoure  an  accounting  or   settlement  of  the  partnership  affairs. 
The  bill  prayed   that   an  account   should  be  taken,   the   copartnership 
dissolved   and   its  aesete  distributed  by   an  order  of  court,   and 
that  a  receiver  might  be  appointed  to  take  charge  of  the  business. 
Defendant  answered  the  bill   and  the   cause  was  referred 
te  a  mast«r  to  take  the  evidence  and  report.      This  order  was  made 
en  October  14,  1925,   and  it  appears  that  a  replication  to   the 
answer  had  not  at  that  time  been   filed.     The  master  took  the  evi- 
dence and  reported,  objeetione  of  defendant  were  overruled,   the 
same  by  order  stood  as  executions  before  the   chancellor,   and  on 
April  1,   1926,   the  court  entered  a  decree  overruling  the  excep- 
tions and   finding  that  on  March  1,   1925,   Grban  had  purchaeed  from 
defendant   a  half   interest   in  the  buelness;    that  the  operation  of 
the  business  had  been   continued  under  an  oral   agreement;    that 
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Ortoan  agreed  to  pay  the   sun  of  $1500  for  the  half  interest  and 
thereupon  paid  11000  iu  oaea  and  agreed  to   pay  the  balance  froc  his 
ehare  of  the  profit*   to  he  received   froa.  the  business  at?   euoh 
profits  accrued,     further  traneaetions   conoerning  the   coportnflrshto 
wore   set  out   in  detail,   and  it  was  ordered,    ud judged  and  decreed 
that   the   copartnership  existing   should  bo  dissolved;    that  a  re- 
ceiver  ehould  toe  appoint ea  for  tfco   rusinese;    that  the   c*use   should 
toe  further  referred  to   the  Blaster    to   MJw   !m<*.   stats  an  account 
of  the  partnership  dealings. 

It  is  urged  toy  defendant  that  the   court  orred  in 
referring  the  cause  to   the  master  il    the   first  instance,   toecause 
the  sane  was  not  then  at  issue,   no  replication  having  been  filed. 
The  reoord   shove  a  motion  to  vacate  the  reference  upon  that  ground 
which  was  denied  and  which  defendant  contends  ehould  have  toeen 
allowed.     As  a  aatter  of  fact,    th*   record  also   shows  that  a 
replication  was  thereafter  filed  on  December  1,   1929,   in  the 
usual   foraa,   and  as  it  further  appears   that   the  cause  was  consid- 
ered upon  evidence  heard,   it  would  at  any  rate  appear  that  upon 
appeal   this  otojectlon  will  toe  deemed  to  have  toeen  waived,     JliojLJL*. 
Davis.    841  111.    434. 

It  is  next  urged   that  the   court  erred  in   entering 
several  orders   striking  a  cross-to  ill   and  amended  cress-bills 
filed  toy  defendant,   but  defendant  did  not   elect   to   stand  toy  these 
pleadings  or  any  one  of   the», ,  and  as  a  matter  of  fact  upon  his  pe- 
tition leave  was   thereafter  given   to   file   a  cross-bill  which  com- 
plainant was  ruled  to  answer,      it  is  contended,  however,    that  the 

granting  leave   to  file 
order  TBXX&aAxjyuOLiULja&att  cross-Mil  was  erroneous   it     that  it  was 

made  upon  the   condition  that   defendant  pay  tho   costs    theretofore 
incurred  under  the   order  of  reference  amounting  to   $114. SO,  tout 
the  record  fail*    to   disclose   that  defendant  stade  any  otojectlon   to 
this  provision  of  the  order,    and  as  he  pnid  the   amount  and   thereby 
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availed  hixeself  of  the  benefit  of  the   order  he  is  not  In  a  position 
to  urge  the  point  here.     Moreover,   the  order  itself  under  all  the 
circus  stances  which  appear  In   this  record  would  sees  to  he  just   and 
equitable. 

As  a  matter  of  fact,   the  alleged  cross-bill   set  up   In 
substance  that  pending  the  hearing  before  the  master,   and  on  ftovem- 
her  5,  1928,   complainant  and   defendant  made  a  full   settlement  of 
all    the  matters   In   controversy  between  them  with  reference  to   the 
subject  matter  of  the  suit*      The  answer  of  complainant  in  substance 
adrcittei  negotiations  or   that  date  to   that   end  but   alleged  that  an 
error  had  been  made  ir.  computing  the  amount  of  money  due  to  cora  lain- 
ant  and  denied  other  allegations  of  the   cress-bill;    stated   that  upon 
discovery  of  the  error  on  Kovember  7,   1025,   complainant  tendered 
back  to   defendant   all  moneys,  papers,    etc.,   received  by  him  pursuant 
to  the  supposed  settlement,   and   denied  that  defendant  wae   entitled 
to  any  relief  under  the  cross-bill. 

Replication  was  filed,   snd  the  matter  cam  on   for  hear- 
ing before  the  chancellor  in  open   court  in  connection  with  the  con- 
sideration of  the   exceptions  of  defendant  to  the  report  of  the  mas- 
ter upon  the  original  bill.     Ko   certificate  of  evidence  was  preserved 
although  defendant  attempted  to  have  one  presented   and  approved  long 
aft<?r  the  term  of  ccurt  at  which  the  decree  wae  entered  had  expired. 
That  decree,   cf  April  1,   1926,  by  which  the  report  of  the  master  was 
approved   and   another  reference  directed,   ordered,   adjudged  and  de- 
creed  that   the  croea-bill   should  he,   and   it  was  thereby,   dismissed 
for  want  of  equity.      Although  defendant  contends  to  the  contrary, 
the  presumption  under   these  circumstances  is  in  favor  of  the  de- 
cree,   and  complainant  was  not  bound  either  to   present  a  certificate 
of  evidence  or  to  recite   the  finding  of  facts  upon  which  the  de- 
cree wae  based  in  order  to  support  that  decree.      Jackeon  v. 
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S»ek«tt,   146   111.    646.      It   i«  urged  that  upon   the  hearing;  ©f  ex* 
cention*   to    the  smeter's   report   further  evidence  In  oper   court  per- 
taining to   the  issues  thus  framed  could  not  be  taicen,    MM  CentT 
111.   a»rv.   Co.    t.    City  of  aulllvap.   29  4   III.   101,   1b   cited.      That 
east  It  not   applicable  for  the  reason   that   the     i»»ues  under  the 
cross-bill  were  net  referred   to   the  Raster  a*4  there  wee  no  rffason 
why  the  court  could  not  hear  the  evidence  ?#rtatning  to  such  ls- 
euee  In  open   oourt.       We  f tnd  no  reversible  error  la   the  decree 
of  Anril  1,   1026. 

Pursuant   to   that  decree  the  aaatat  took  the  evidence 
and   etated  the  aeeeunt.      The  record   MHfVI  that,  defendant   filed 
voluraineus  objection*  which  were  overruled  by  the  Master  and  which 
upon  th*  hearing  before  the   chancellor   stood  as  exceptions,     fhe 
chancellor  overruled   gaa  exceptions  and   ontered  M  order  approving 
the  report,    and   a  decre*   in   conformity  therewith  Vaj   entered  on 
July  10,  1928.      The  decree  finds  a  balance  due  defendant  of 
#497.83  and  orders  that   complainant  pay  the  eeme  within  ten  days 
and  that  complainant  and  defendant  each  pay  half  of  the  Raster's 
fees  amounting  to  $167.     ©sfer;dant  dots  not  assert   that  any  item 
of  the  account  as   stated  by  the  matter  is  erroneous.      Hie  eorttn* 
tion  seeass  to  be  that  the  oourt  erred  in  not   elating  the  account 
upon  the  theory  that  the  eartnership  was  dissolved  at   the  time  of 
the   suooosed  settlement   on  fiovember  5,  1925.     defendant   says,   *In 
thie  the  oourt   erred  as   it  was  by  law  bound   to  revise  the  whole 
record  and  undo   the  injustice  done  to  comnlaimmt   in    and  pursuant 
to   the  499T9*  of  April  1,   1926." 

The  decree  dismissing  defendant's  eroce-Mil  was  a 
final  adjudication  of  the  issues  la  that  regard  a^-iinst  defendant. 
As  thofte  issues  had  been   adjudicated  they  were  not  before  the 
Master  for  consideration,    and   siaje,  regarding  those  iSeries  as 


.tmH  h«*   ,  m£*3  I  taunt  •has  «*«t;TBi  «xM 

0      .*»***   *Jt    .  MM    ,ttL 

IH4I1    t»R    f 

mgi  <«£WfcJtr*  <•:  Jae  fei  c    ♦<!*  Vfr 

»<MMHMI  on  tail  *V       .>  jo  nl  «•*/« 

■ 

»^  •*«•«   •»**  *;  U If 0*0  lad*   arc**-**  feata  <A.Vt>f 

jt'i«l»<i'u  *rfJ  t*  **>  feo«  lcuMi,UI«tt9*   $uu3   hn* 

#ntf««9«  »»i$  will 

•  I'Sfl     ,  ' «*!**##    *•«<*' 

*£*  **iv*«x  «tf  fesuptf  mix  yd  M«  /I  •«  **  §9  »***  •  *-*♦ 

I*Kja»a   ot  •aofc  »siJ  r   n*n«  ha*  M;r»rj»t 

■ 


settled,  there  is  no  elaic  of  error  in  regard  to  the  finding  of  the 
master  on  any  particular  fact,  it  would  se*m  that  the  court  did  net 
err  in  approving  the  report  of  the  master  in  ite  decree  of  July  10, 
1*SS. 

It  ie  eugt;es<ited  in  defendant's  behalf  that  the  record 
shews  error  in  that  the  court  approved   the  petition  ©f  the  receiver 
of  a  sale  of  certain   a»*ets  of  the  copartnership  for  the   sui®  of 
$50,     Ho  objection,  however,  was  made  at  the  time  the  order  of  ap- 
proval was   entered.      It    ie  fu   tner  urged  that   this  #50   paid   to  the 
receiver  should  have  been   included  in  the  account  by  the  master, 
but  the  receiver's  account  w»s  not  referred  to   the  master  and  he 
had  no  duty  with  respect   thereto. 

ie  have  endeavored  to  give  a  fair   consideration  to  the 
many  points  raised  by  the  brief  of  defendant  in  this  case.     The 
brief  does  not   comply  with  rule  19   of  this   court   in  that  the  argu- 
ment of  defendant  does  not  set   forth  the  facts  so  as  to  give  the 
information  necessary   to  an  under etanding  of  the  case.     &©t  once 
in  the  argument  is  the   court  referred  to   the  page  of  the  abstract 
where  the  evidence  to  which  the  argument  refers  might  be  found. 
The  neglect  to   comply  with   the  rule  in   these  respects  has  imposed 
an  unnecessary  amount  of  labor  u^on   this  court.      The  amount  actually 
in   controversy  between   these  parties  ie  ecjrjrmratively  small.      The 
decree  finds  a  balance  due  to  defendant  from  complnin&nt   amounting 

to  $4*7. 83,      If  we  disregard  the  transaction  of  Kov ember   5,   19P5, 

it  would   seem   the  amount  of  Uie   balance  must  be   conceded  to  be 
correct. 

us  find  no  reversible  error   la   the  record,    and  the  final 
decrees   and  orders   entered   therein  will   therefore  be  affirmed. 

mcSurely  auid  O'Connor,   33, ,   concur. 
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MR,    FRJKSlffltKO    JU5JTICS  I4ATCHB1TT 

TOXIVRIWD  THR  CXPLSIOK   CI 

The  City  of  Chicle,   defendant,   iffmli  fraa.  a  judg- 
ment in  the  sum  of  llSOO  entered  against  it  upon   the  verdict  of 
a  jury  In  en  action  on  the  case   fcr  persrnal    injuries,  motions 
for  a  B<?w  trial   «n*  in   arrest  having  teen  overruled. 

The  declaration  was  in  a  single  count,  which  alleged 
in  subst<anee  that  en  December  16,  1922,   defendant,   &  municipal 
corporation,   carelessly  and  negligently   failed  and  neglected  to 
perform  ite   duty,   in   that  it  failed  tc  keep  a  sidewalk  under  its 
control   at   the  intersection   of  Thirty- ei^th   street   and  Albany 
avenue   in   a  reasonably  safe   condition,    that   it  permitted  a  large 
and  dangerous  hole  in   tha   sidewalk  to  be   and   reu*in,    defendant 
city,  its  officers,    employees   and   agents  having  knowledge  of  the 
same  (or  that  in   the  exercise  of  reason  alls  dili^ncs  they  should 
have  had   such  knowledge) ,  *h«reby  plaintiff  while  waging  upon   list 
sidewalk  on  said  "December  16th  mi  while  in  the  exercise  of  due 
care  and   caution,   stepped  suddenly  into    the  hole   and  waa  llMMi  and 
there  injured.      To   this  deolaritien  defendant   pleaded  the  general 
issue. 

It   li  urged  that  defendant  was  not  negligent;    that 
plaintiff  was  guilty  of  contributory  negligence;    that  tne  eourt 
should  have  granted  a  motion  of  defendant   for  a  directed  verdict, 
and  that  the  judgment  is  against  the  manifest  weight  of  the  evidence. 

Defendant  offered  no   testimony  in  its  own  behalf.    The 
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ewidenoa  for  plaintiff  tended  to  show  the  exiatence  of  this  hole 
in  tho  sidewalk  at  the  pl&oe  as  alleged  ana  that  although  plaintiff 
had  passed  over  the  side-walk  at  this  place  for  eight  days  prior  te 
the  tine  of  tho  accident,  she  did  not  see  It  because  enow  was 
falling,  it  was  dark,  and  the  sidewalk,  and  the  hole  in  question 
were  cowered  with  snow,  un*   witness  describes  the  hole  ae  "a 
pretty  big  hole  there  about  six  inches  long  and  say  about  three 
or  four  inches  deep.* 

Defendant  cites  a  number  of  cases,  sua  i  as  &ohhe  Yt 
Cltv  of  Chicago*  248  111.  App.  183,  '.-/here  it  is  held  that  mere 
sllpperiness  of  a  sidewalk  occasioned  by  lee  and  snow  is  not  suoh  a 
defect  as  will  make  a  municipality  liable  for  Injuries  to  a  pedes- 
trian who  Is  thereby  injured,  but  that  it  Is  liable  where  ice 
hillocks  have  been  allowed  by  the  city  to  regain  on  a  sidewalk 
after  due  notice  of  s«c«  condition.  This  case  has  no  application 
to  faets  such  as  exist  here,   The  evidence  does  not  tend  to  show 
that  defendant  was  injured  by  slipping  and  falling  on  the  ice  and 
snow  en  the  sidewalk,  but  it  does  show  that  the  cause  of  her  In* 
jury  was  falling  into  the  hole  in  the  sidewalk.   Tho  facts  that 
the  hole  was  filled  and  cowered  with  snow  and  that  plaintiff 
walked  in  the  darkness  are  merely  eireu&staneet  wrtloh  tend  to 
exeuse  what  otherwise  might  be  held  to  be  contributory  negligence. 

There  is  no  reversible  error  in  the  record,  and  the 
judgment  is  affirmed. 

AfVSHsmV, 

iictiurely  and  O'Connor,   JJ. ,   concur. 
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Defendant  Goldberg  aopeals  from  an  order  ol'  the  Superior 
court  which  defied   the  prayer  ol'  a  petition  filed   by  his  asking 
that  th«  receiver  appointed  in  tt  proceeding  to   foreclose  a  mortgage 
•hould  he  required  to   turn  ©far  to  petitioner  the  surplus  regaining 
in  the  hands  oi"  auch  receiver  after   the  payment  of  the  deficiency 
after   Bale  and  receiver-snip   expenses,   including  solicitor's  fees. 
The  amount  remaining  in  the  receiver's  hands  was  #18B.  S3. 

the  petition  in   substance   set   up   that  pending  the 
foreclosure  proceedings  petitioner  became  the  owner  of  the  equity 
af  redemption  by  a  deed  frou.  the  bailiff  of  the  Hwtfifil   court 
delivered  by  the  bailiff  pursuant  to   a  sale  under  an   execution 
issued  against   the  then  owner  of  the  equity  of  redemption  and  a 
defendant   to   the  foreclosure  proceedings,   Adelaide  M.   Wiliiaiseon, 
to  whom  the   court  by  order  directed  this  surplus  to  be  paid. 

The  petition  eet   up  the  proceedings  in   detail.     So 
party  t©  the  record   tl   the  trial    court  has   appeared  here  to  sup- 
port  the  order,   which  is  clearly  erroneous. 

The   sale  under  execution  divested  Adelaide  M. Williamson 
of  all  her  right,    title,   interest  anr!  estate  in   the  premises.  jC&oj£, 
v.  florton.   48  111.    30;  i^yln&ston  v.  hoore.   332  111.    447;  IS  prey  v.. 
Brown.   30  5  111.    384;    Saith-Murd's  111.   Rev.    Stats.    1929,    chap.    77, 
see.   32,  p.   1758. 

Complainant  having   been   naii   in  full    and  all   costs   end 
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expenses  satisfied,  petitioner  as  the  owner  of  the  equity  was  en- 
titled to  receive  the  rente  pending  tne  period  of  redemption  fro» 
foreclosure   sale  which  was  nald     n  woTowber  4,   1929, 

jfor  Hh  reasons  indicated    the  order  will   ho  reversed 
an<?  the  cause  remanded, 

oSurely  and   O'Connor,    J.T* ,    concur. 
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Defendant  "by   thia  writ  of  error  seeks  the   reversal 
of  a  jud£b©nt   agalnftt  him  of  $1020,    entered  on  May  18,   1928. 

Plaintiff  filed  a  plea  Itt   this  court  asserting  that 
the  writ   should  be  dismissed   for  the  reason   that  it  was  brought 
after   the   expiration  of  the   statutory  period  of  two   y*ore  from   the 
rendition  of  the  Jud(; ;cct;    that   the  judgment  waa  rendered  iay  IS, 
1928,    fin?    the  writ  of   error    sued  out  teay   23,  1,980.      Defendant   filed 
an  naiended  replication   alleging   that   the  J  advent    entered  faay  10, 
1923,  waa  not   final,   because  on  April   24,    1929,   ?*n  order  waa   en- 
tered la   the  Superior   court  of  Hook  county  correcting   the   record 
nunc  pro  .tunc,  ae  of  l*ay  18,  1923,   and    sustaining   Ua©  deiuurrer  ©f 
plaintiff   to   the  motion   of  defendant   to   correct   the  record   under 
section   89   of  the   t>raetie"  act   in   the  nature  of  a  writ  of  error 
coras;  nobljt   and    that   defendant    "brings  his   writ   of   error    to    the 
attention   of  the   court    for  the  orders   entered   on   the   24th   i-*y  of 
April,    19  29,   which   said   date  was  leas    than    two  year*  prior   to   the 
date  when   the  writ  of  error  was  brought,"     Plaintiff   filed  a  de- 
murrer to   this  replication,   alleging  its   insufficiency  and  as 

in 
special   ground   that   it   constituted  a  departure   in   thaji/def  endant '« 

assignment  ©f  errors   the  .Judgment  complained  of  and   sought  to  be 
rewiewed  by   the  writ  of  error  was  rendered  May  18,   1928, 

The  demurrer  is  well    taken.      Kone  of  the  assignments 
of  error   conpl-tins  of  any  jui$a»nt  or  order  by  tus   trial   court 
other   than   the  Ju*£iaent  of  *ay  18,   1928,    except   the    sewenth  aa*i 
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Eifnt  which   reads  as  follows:      "The  order  of  April   24,   1929, 
entered  sane,  pro   feunc  as  ©1'  *ay  1«,  1928,   in  and  by  whioh  last 
named  ordsr  the  court  admits   said  error  of  fact." 

The   judgment  ordsr  la  «ay,   19 2d,   Included  a  resit al 
that   both  parties  were  present  by  their  attorneys,    respectively, 
and    that  by  agreement  made  in  open   court   the   cause  was   submitted 
to   the  court   for  trial  without  a  Jury,      The  proceedings  in  Feb- 
ruary, 19$$,  wsre  as  follows:      Defend. ant   served  notice  that  he 
would  mows  to  vacate  the  judgwent  heretofore   entered.      This  was 
supported  by  affidavit   setting  forth  the   judgment  order  of  May, 
1929,   and   concluding  wit h   the  assertion   that:      *l*either  he,    the 
defendant,  nor  anyone  for  him  or  the  dsfecdant  was  present  when 
the   cause  was   called   for   trial;    that  he,    the  defendant,  nor   any- 
one for  hi;.-  or  the  defendant,    stipulated  or  agreed  in  open  court 
or  otherwise   that   said   cause  be   submitted   to    th*   court  for   trial 
without  a  .Jury.*     Plaintiff  filed  a  issssWPssI  to   this  motion, 
alleging   that  it  was  not   sufficient   in  law,   and   «l»o   filed  a 
motion   'taking  the  court   to   cor:    ct    the   (tot*  of  jud  -,*nt  nunc,  pro 
t-tnc  as  of  J*  ay  Id,  19 2d.      Subsequently,    on  April    24,   1929,    the 
court  entered  an  order  nunc  pro   tuns  as  of  May  13,  1923,   correct- 
ing  the   fora  of  judgment   so    t  at,   instead  of  reading  that  loth 
parties  were  present   and  agreed  to  a  trial   by  the  court,  it  read: 
•This   cause  being  regal arly  reached  for  trial   on   the    trial   call 
this  18th  day  of  May,  19 S3,   comes  to   the  Plaintiff  to    this  suit 
by  hie   attorney  and   the  defendant   comes  net,   and  on  motion  of 
plaintiff's  attorney  the  cause  is   submitted   to   the  court   for 
trial  without  a  jury."      The   court   also    entered  an  ord*r   sustaining 
the  demurrer  to   plaintiff's  motion  ts  vacate  the  judgment  and 
denying  said  motion. 

It  will  be  noted   that  the  assign&ent  of  error  dumber 
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7  under   discussion   -."ore  not   r»f  r,    directly  or    in  directly,    to 

the  order  of  the   court   denying  the  unction    to  v;<umte   the  Judgment. 

It   refers  only  to   the  order   entered  nunc,  &ro   tune,  correcting  the 

for*  of  the  Judg&ent.     Moreover,    the  brief  of  the  defendant 

questions  only  ISM  Judgment    &r.d  not   the  rulings  of   the  court  on 

any  subsequent  motion. 

court 
We  Kig  t   add   that   In  our  opinion   the/ ruled  properly 

In  denying  the  sot ion    ef  defendant  to  vacate  the  judgment  of  &ey 
18,   1923,   and  to   reinstate   the   cause  on  the  trial   calendar,     the 
only  basis  for   the  motion  is    that  n«i*.her   the  lawyer  nor   the  de- 
fendant was  present  when   the   case  wan   sailed  fcr  trial.      This 
fact  was  not   sufficient  to  vacate   the  jud^a&ent.      It   appears  both 
In  the  original  order  entered  May  18,   19Sd,   and  in  the  if  lit 
entered  nunc  grp,  tunc,  that  the  cause  was  regularly  reached  for 
trial   on  the  trial   call   and   there  is  bo  attempt  to  give  any 
reason  why  the  defendant  did  not   appear. 

It   follows,   therefore,    that   plaintiff's  demurrer  to 
defendant's  amended  replication  saust  be  sustained  and   the  writ  rf 
error   dismissed,    and   it  Is  e©   ordered, 

vri?  m  B&mmsV 

Katchett,  P.    9n ,    and  O'Connor,    J,,    concur. 
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Defendants,    charged  with  X arceny,   were   found  guilty 
b     a  jury  which  fixed   trie  value  of   the  etoLcn  property  at  &4.95. 
Judgment  wae   entered  upon   the  verdict   and  eaoh  defendant   sentenced 
to   imprisonment  in   the   county  Jail   for   the  tere    of  one  year  and  a 
fine  of  -IXOO,      They  see*  a  reversal. 

As  it   is  not   claimed   by  defendants   in    their  brief   that 
the  evidence  was  not   sufficient   to    sustain   the  verdict,  we   shall 
only  briefly  summarise   the  facts. 

On   the   ( ornlng  of  February  ?,   19  30,    defendants     .rove 
in  an   auto.  obiXe  belonging  to  ..illian  &ay  Douglas  and  driven  by 
Harry  Gregory   to  Lande's   store  on  Fifth  avenue   in  Maywood,   Illinois. 
The   three  wosen  entered   the   store  and  defendant  Lillian  «ay  Douglas 
inquired  of  a  sales  clerk  a?   to  a  green  lumber  jacket   she   said   she 
wished   to   purchase  lor  her   son.      She  wae   shown  a  number  of  J  ;ciets 
and  of   suite  but   she  rejectei   them  and  after  an  interval  left.      In 
the  meantime   the  other  two  wo^*a  were  approached  by  a  sales  clerk 
who   inquired  if  they  wished   to  be  waited  on  arid   they  replied  that 
they  were  waiting   for   the  defendant  Douglas.      Shortly  thereafter 
toe   three  wo:'- en  left  the   etc  re.      At  about    this  tiwe  Louis  fried&an, 
the  manager  of  the  stors,   was  returning  froa  his  luncheon,   about 
XX: 45  a.  ».  ,    and   saw  two  women  whom  he  afterwards   identified  as 
the  defendants   Jo»e  hine  Warren   and  Vivian  martin,   walk  out  of   the 
store  .-and  one  of   the  wot  en  had  her  arae  f-.ll  of  unwrapped  pink 
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rayon  bloomers.     He   saw  the  two  woman  get  into  a  closed  Chrysler 
automobile  parked  In   front  of   the   store   >mA  place  the  merchandise 
In  the   car.     le  entered  the  store  and   looked  at  the  counter  where 
the  bloomers  wore  kept  and   raw  only  a  1'ew  of  then:    that  before  he 
had  gone  to  lunch  there  were  about   six  dozen  blockers  on  the 
counter.     The  police  were  notified  and  police  officer  Evans  res- 
ponded end  he  and   Friedman  In  a  police  car   followed   the  Chrysler 
ear  and  signalled  for  It  to  stop.     They  lo<  ked  into   the  Chrysler 
and   found  13  d  re  esses  and  64  pairs  of  bloomers  unwrapped  on  the 
floor  of  the  ear,  partly  covered  with  a  blanket.     The  bloomers  and 

dresses  were  taken  to   the  police  station  and  produced  and  Identified 

not 
on  the  trial  as  Lands 's  property.      Defendant  Douglas,  who  was/in  ths 

oar  at  the  liM  of  this  arrest,  was  arrested   shortly  thereafter 
and  taken   into  .Lands'*  store  where  she  was   identified  as  having 
been  in  the  store  with   the  two  other  women  defendants.     Defendant 
Orsgroy  disclaimed  any  knowledge  of  the   stolen  merchandise  and   tes- 
tified that,  while  the  oar  was   standing  In  front  of  the  store,  he 
went   to  a  neighboring  drugstore  for  cigarettes  and   that  the  first 
tine  he  noticed  the  goods  was  in   the  police   station  after  he  was 
arrested.     Defendants  Warren   and  Douglas  testified  In    their  own 
behalf  and  both  denied  knowing  anything  about  the  larceny.      $>*fend- 
ant  Martin  did  not  testify. 

Ths  only  points  presented  by  defendants1   brief  relate 
to  procedural   errors  Upon  the  trial.      It   is  first  »rgued  that   the 
court  erred  In  admitting  incompetent  evidence  over  defendants'  ob- 
jection and   in  refusing  competent   evidence  offered  by  defendants. 
Jiene  of  the  particulars  presented  to  support   this  point   is   import- 
ant.    Defendants'   counsel   asked   one  of   the   saleswomen  whether  there 
was  anything  unusual   "about   a  lady  coding  in  and  looking  around  and 
not  buying  anything,"     Objection  was   sustained.     We  think   the  wit- 
ness night  have  been  permitted  to   answer,   but  in  any  event   the 
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substance  of  the  oueation  waa  of  such  oeau&on  knowledge  that  It  was 
More  argument ative   than  an   interrogation.      There  was  no  «rror   la 
permitting  a  saleswoman  to  testify  that  she  asked  Josephine  Warren 
and  Vivian  iortln  what  her  thay  wished   to  ba  waited  upon  and   they 
replied   that   they  were  waiting  for    'the  other  lady.     The  court   aus- 
tained   an   objection   to    this   OB  behalf   of  Gillian  tay  Douglas   and 
told  the   jury  to  disregard  it  aa   to  nor.     However,    there  la  soks 
evidence   tending  to   show   that  Gillian  k&y  Douglas  waa  present   at 
the  ti»e.      There  was  no   error  in   this  respect.     The  police  officer 
testified  that  he  started  after  the  ear  in  which  defendants  were 
riding  aa   "it  fitted  the  description  that  K*«  Jnriedoan  had  given 
me."     Objection   to   this  waa  overruled.      #e  attach  no   importance   to 
this  ruling,      it  is  conceded   that   fc.ua  police  officer  followed   and 
stopoei   the   oar  driven  bv  the  defendant  Gregory.      There  was  no  error 
in  the  ruling  on  objections  to  the  testimony  of  the  police  officer 
Svana   that  he  had  found  a  pair  of  bl&ok  bloomers  in   the  ear  that 
had  been  ueed  an*   that  fcre.   Douglas  told  hiss   that  she  owned  them. 
The  officer  wa*  teati fy ing  as  to  what  he   :'ound  in  the  car.     These 
are  the  type  of  alleged   errora  rhich  should  not  work  a  reversal. 
The  (jueation   la  whether  defendants  had  a  fair   trial   and  «?here  con- 
viction ia  baaed  upon  evidence   establishing  guilt  beyond  a  reason* 
able  doubt  and  if  errora  in  fullngs  on  evidence    could  not  reason- 
ably have  affected  the  result,    the  jud^ent  will  be  affirmed.      The 
People  v,    Cardl^elU.   29?  »*«    US;    The  People  v.  Murphy.   276  111. 
Ml   The  People  v.  Haensal.  293  111.    33;  The  People  v.  hlller.   278 
111.    490;   People  v.    *t»vrak*a.    338  111.    570;    The  People  v.   fcoone. 
334   111.    590;    The  People  v.   White,.   338  111.    33. 

Defendants'  next  point  is  that  the  State's  Attorney 
waa  permitted   to  put  leading  and  suggestive  questions   to  witnesses. 
The  general  rule  ia  that  under  certain  circumstances   such  questions 
should  ■.  ot  be  allowed,   but  nothing  of  the   sort  appears  in   this 


tier  iX   JMflf  +  *ftwp  9SJ    to  *acui**ifij8 

«1   *«**»  cm  "saf  *«x«ii? 

a»m*W  «niactf'Joi.   {>«**«   id*  rl/Jtsq 

¥»<fj    bo*   **Q*  *»*!**  •*  »-  ©«**  I                                                                '   bM 

j?ii«e  «dx     .xtmi  xm  ■  »*»*  t*d*  *              r<m 

20.  :o  Hinted    :                at  nal*o»tto  *«  *•*!*# 

t£    *a»«*ii  «*w  Mi^i.oC  ***  .u»  11X4*1  *«»'*   *o<*«                   *»J   tftflftMtt 

■ 


.*ml$   $m 


"  ■  -  . 

"?0OftJft 

■ 
Hill    11**0*    b*ri 
I  n    ftrfT 

>ftgftl  Uti  *i* 

:*tti»tiw  ml   not  3 z* up  ftifC 


*i9»  •  #«•*.*• '*•»   - 
Hftvtg   bi-o 

c;   #¥      .1 
bar 

left  iVto   9 

■ 
•atftrfj  1 
ftftftrft      .1*  . 'ft*   • 

-aoo  ft?»4*   ?>ae   >  ~1  a  Im 

&»«**    ft!    JtOlJftlr 

lT»  ao  Afetillirt  Tft   *1   6a*   Jsl»ofc  ftltf* 

frftlftfttlft    ftVAJf   tXrfft 

•         .     - ; 

.»    •  -•**»  **  ^XqoftSi  ftiC  jOW  .ixi  we 

.«ft«aftftflv  »i   sa*lv*a<<  i/-»   b*»   *at  *-<*:3lm*Q  ••» 

ftttOi  •  ftft0*J'«*ftr  U/%     XftlftCtftl    »tfT 

•  lri.t    111   «t*»«f»   lice    eiiJ    lr   »rtJ  *d   3s  i   Muoae 


record.      The  following  are  examples  of  alleged  leading  queetloae  of 

which  defendants  complain:      The  witness  Iriedaan  was  asked,    "When 

ysu   came  back,    did  you  see  anyone  leaving  the  store?"        "Did  yoa 

notioe  what  kind  of  a  ear   they  got   into?**     And  again,    "Did  you  look 

at   the  bloomer  counter?     Answer:      Yes,    eir.        question:     What   did 

you  find?*     The  police  officer  testifying  concerning  the  dreesss 

he   took  from  the  automobile  was  aeked:      "Did  the  dresses  have   any 

hangers?"     And  again:        Was  til  Han  May  Douglas   *one  of  the  wocuen 

found  in   the   ear?"     And  again:      "Who   identified    this  woman?"     All 

of  these  questions  are  said   to  be  leading  and   suggestive,      fte   can 

net  fellow  defendants'   argument  in  this  respect.     Clearly,  most. 

If  not  all   of   them  •are  neither.     The  general  rule  Is  that,   unless 

there  has  been  a  oalpabls  abuee  of  discretion   in   allowing  leading 

guest  ions,   it  will  not  be  a  ground  for  reversal,     fea^uire  v..  The, 

People .   219   111.   16;   The  People  v.   4ehla4w»ller.   315  111.    553.      In 

this  lattsr  eass  the  court  said: 

"Leading  questions,   to  be  incompetent,  must  refer  to  material 
matters  and  occur  wh«-re  no  necessity  for  them  aaasaya.     Whether 
or  not  such  necessity  exists  is  a  matter  resting  largely  in 
the  discretion  of  the  trial  court." 

See  also  40   Cye.   pp.    2427-2429. 

Defendants  next  assert  error  of  ths  sourt  in  peraa it- 
ting  police  officer  Kvane  to   testify  as  to   finding  mere  dresses 
in   the   car  than  was  alleged  to  hare  been   stolen   and!   that   this  had 
the  effect  of  presenting  evidence  of  other  offenses.     The  indict- 
sent   charges  the  larceny  of  15  dresses  and   64  pairs  of  blowers. 
Friedman   testified   for  The  People   that  he   found  13  dresses  and 
64  palre  of  bloomers   ir-  defendants '    oar.      Police  officer  Kvans 
testified   that  he  counted  64  or  65  pairs  of  bloomers  and  18 
dresses.      The  fact   that  Kvans  and   Friedman  did  not   agree  in   their 
count  did  not   tend   to  prove  defendants  had  been  guilty  of  other 
offenses. 

We  know  of  no  rule  that  forbids  evidence  of  a  theft 
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of  a  larger  nustter  of   or  title*   than   charged  in   the  indictment, 
where   the  larger  nuaber  does  not   affect   til*  question  whetaer  the 
crime  wee   petit  or  grand  larceny.      56  „.   J.,  p.    898;   The  reoi>le 
7»    ^f^n^.ffrK*    222   111.    App.    243;    ftgLstMslU  *■    MsfU    233  m» 

342.     Defendants  were   caarged  witn  grand  larceny  but   the  jury 
fixed  the  value  of   the   stolen  goods  as  under   415;    therefore,  proof 
of  larger  amount  than  the  value   charged  in  the  indictment  is  Ijr» 

naterial.      BsfJMMli  *»    JMJJsMs   ^^  Iu«    23*      c*»««   clt*a  *y 

defendants  ere  not   in  point.     Applicable  is  the  language  in  State 

v.   it-art  in  >   85?  ■«   C.   672,    sustaining  a  conviction  for  larceny,  whsrs 

the  indictment   charged   larceny  of  10  yards  of  Jeans   and  the  proof 

shoved   3<H  yards  were  stolen; 

"this   ii   so  abeurd  that  it  locks  li*.e  trifling  with  the  court, 
and   to   cite  an  authority  against   the  fallacy  of   the  position 
would  be  attaching  too  ituch  importance   to   the  exception." 

It  is  argued  that  b^   the  improper  conduct  of  the 
State's  attorney     upon  the  trial   the  Jury  wae  prejudioed  against 
the  defendants.     Gregory  vue  asked  whether  1.1111  an  M&y  Douglas  had 
not  lived  under  various  other  MMM«     Del" endants  objected  on  the 
ground   that   such  questions  cculd  not  be  asked  on  or  oks- examination. 
This  objection  was   sustained.     Defendant  Douglas  on   cross-examination 
was  asked  whether  or  not   she  had   any  other  na&e  besides  Douglas  and 
Eartnftt   (the  naxae  of  her  first  husband.)      Objection   to    this  was 
sustained.     There  followed  a  colloquy  between  the  court  and  respec- 
tive counsel  upon  this  ruling,    the  State's  attorney  insisting  that 
he  had  a  right   to  get    the  history  of  the  witnee*  and  the  defendants* 
attorney   insisting  that   "the  ejection  srae  not  ruined  on   direct   and 
he  had  no   right  to  go   into   it  on  erose-exanlnatlon,*   to  which  the 
State's  attorney  replied:      "I   certainly  have  a  right  to  get  this 
woman's  history.      3he  has  been   traveling  under    eight  or  nine  dif- 
ferent na&es."     Defendants'   attorney  objected  to  this  as   "not   proper 
croso-exaElnation,  *     Thereupon  the  state's  attorney  withdrew   the 
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Question.      There  VM  no  objection  m&de  on   the  ground   tinot   DM  charac- 
ter of  the  question  tended  to  degrade  the  dof*»n-*&at  flouglae,  nor 
any  ruling  request*,*  for   tfciw  reason;   neither  waa   the  court  asked 
to   Instruct    MM  Jur?   *ith  reference    to   these  questions.      Defendants 
la  this  court  do  not  oite  any  eases  holding  llUlt   the  antecedents, 
past  history  and  occupation  of  &  defied  ant.  Wajf  not  be   inquired   Into 
in  Hot  preeeeatior    of  a  original  MHi     A*  •  general  proposition, 
witnesses  aay  N  oroae-oxiwraned  as  to   MMii  j&attera  a©  a*  to  enable 
the  jury  to  determine  the  weight  to  IMS  fiiven  to  their   testimony. 
JMI  tettlJ  Si  ftUati   -51  ***•   6?:  .mo..J?ao.ftX.«s  *«  Hal  pin.   19*  ill. 
363;   ftfl  f'eoole  v1   Bondf   «8X   111.    490.      Crofts^axaad  nation  Intended 
selely  to  def'*sie  the  character  of  a  witness  Is  improper,     gfcg 
Popple  v.  Brown.   §94  13.1 .    2dC.     But,   In  general,   a  witness  may  "bo 
cosraelled   to  answer  orations  Sfeitn  throw  light  urton  hi  a  credibility, 
although  hii  reply  aay  impute  disgrace.     SJtftfBPI  r*  J&alJulifclfflMn' 
Street  R..  H.   Co..   101   111.   App.    865;  *«ldon  v.   Bqroh.   12  111,    374, 
It  was  already  In  priiiPii  fist  tttt   AggftOdjIaWt  Douglas  luad   told   tho 
polio*  officer  that   ssh©  m  "a  respeotablo  married  TTWMM  -with  a 
family."     Un^er  t&a  it  rc-,inct%nooa  wo  cannot  say  ffcutffg  was  any  »reju- 
dieial   orror   In  the  conduct  of  the  State's  -Attorney  in   making  tho 
above  questions. 

Oompl glut   ifi  »ade  of  the  conduct  of  the  State'*  at- 
torney in  referring  to  defendant  Douglas  as  his  "lady  friend*  in 
questions  put   to   tho  witness  Gregory.     The   court  properly  sustained 
objection   to   thi*   and  adronished  e©  una  el    to  oral   the  parties  by 
their  proper  names. 

There  were  frequent  and  often  foolish  objections  made 
by  the  attorneys  for  the  defendants,    and  the  retorts   sjb4   insinua- 
tions which  followed  were  often  improper ,   Vyt   it  does  net  follow 
that   there  should,  be  a  reversal.     The  People  w.    ^olra.    264  111.   P43; 
Th»  Pecale  ▼.    golaman,   296   111.   1E6.      Kiseonduct  of  a  State'* 
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Attorney  upo±*   a  tri*i   should    require  a  reversal  where    uy   suck   con- 
duct ike  rights  el   dof -ssudants  were  prejudiced  und   tue  Jury  im- 
properly  influenced.      *hiB   did  not  occur  nore,    lor,   axthou^a  the 
Jury  fti^iu  hnve  found  defendants  guilty  of  grand  larceny,   it  fixed 
the  value  of  the   stolen  goods  at  a©*;*  ihan  t&f* 

Ihe  Mltil  before  ue   va. Its   for   the   a^piiuatien  ft**  the 
rule  aWted  in  £&*»,.*  yt?pl«  ,v.    >ft¥*fft'   «**4  **>*-•   •••! 

"1'hiQ  court  uae  held  in  juuny   oases  that  whtre  it   ®an  be   said 
froa  the  record   that   the  errors  MWf  jpflfl  could  not,  reasonably 
ware  affected   the   result   of    Usf   trial    U*e  jud.|^.eut  oi   thi   trial 
court  should  he  affirmed,   and   that  a  Judfgaent  in   such  oaae 

should  act  he  reversed  MM   the  cuu&c  rfttm&fti   M    that  a  better 
record  may  he  made  on  another  trial." 

The  People  v.   Heard.   30  fl  111.    319$    fhe  .People  v.  Lloyd.   304  ill.   23. 

Defenlants  do  not   in  their  brief  nueatien  the  proprie^r 

of  the  vsrdict  upon  the  ®vid«nce  presented,     v?©  cannot  *>gr«is  with 

the  contention  that   the  errors  etwsfeiittfld  upon  the  trial  require  a 

reversal.     She  ftttflMRt  is  therefore  affirsawd. 

AVftiiuut, 

Hatchett,   I*.    J.,   and  O'Connor,   J.,    concur. 
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Complainant   filed  an  amended   till   eeeking  certain 
relief,    to  which  general   detuurrers  were  filed  by  defendants. 
Upon  hearing  these  were   sustained  and   it  was  ordered    that  the 
bill  be  dismissed  for  want  of  equity.      Complainant  appeals. 

Complainant 's  bief   in   tills   court   so  far  Ignores   our 
Rule  19  as  to  justify  the  entry  of  an  order  striking  the  sane. 
We   cannot  too   often   repeat   that   this   rule  was  written   for   the 
purpose  of  aiding  attorneys  in  writing  briefs   so   that   the  re- 
viewing  oourt  nay  readily  und*rst>ind   the  salient  points  to  be 
eonsidersd  f.w6   the  issues   to  b«  deelded.      Xhe  present  brief  ^ivee 
us  very  little  assistance   towards   these  ends.     However,   In  order 
to   save  complainant  the  considerable  expanse  of  writing  a  new  brief, 
we  have   examined  the  fferits  of  complainant's  bill   sufficiently  to 
arrive   at  a  conelusioa    that   the  de.  urrers    thereto  were   oroperly 
sustained. 

W«  gather   that  on   September  11,    1924,    complainant 
purchased   Trim  J.   8.   Rache  &  C   .,    a  i»ew  York   stock  Sxehangs  house, 
which  hereafter  we   shall    call  Saohe,    certain   shares  of  the  capital 
stock  of  the  Daniel  Boone  Woolen  kills,    Inc.    (hereafter  called 
Woolen  Mills).      The  bill   seeks   to   rescind   tale  purchase  a^.d   to 
recover  buck   the  purchase  price  paid  by  coi&pi-xin&nt    for  such  snares 
on   the  ground   that   such  sales  were  in  violation  of  the  Securities 
Act   of  Illinois  and   also   on   account  of   alleged  fraud   in  procuring 
complainant  as  a  purchaser. 
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Xbe  bill   alleges   that  in  1919   defendant  He:rman  uu»- 
binsky  and   others    entered   Into   a  conspiracy   to   form  a  fraudulent 
oorporation  with  a  view  of  converting  it*   fundi  and  asset*    to    their 
own  personal   uas;    that   the  Woolen  Mills  was  organised  pursuant   to 
this  conspiracy  and   at  the   sane  time  there  #as  another  conspiracy 
between  certain  of  its  directors   to  exploit   the  company  in   such  * 
Manner  as   to  deceive   and  mislead   the     ublio  as   to   its   financial 
worth  and   to   induce   the  public  to   purchase  its   stock   at  exeessive 
prices. 

In  192?.   *snd  again   in  15  25  the  capital   stock   ©f  the 
Wooler    tills  was  lncreaaed   and   "pursuant  to    aaid   conspiracy*   the 
officers  fraudulently  and  unlawfully  caused  the  oc&pany  to  file 
with  the  Secretary  of  State   of  Illinois   certain   statements  designed 
to   corcply  with  the  Illinois  Securities  act   so    that  its  otock  could 
be  sold    to    the  public.      The  bill    alleges   that   this  statement  mis- 
represented   the  values  *w&  assets  of   the  coup  any.      The  decretory 
of  State  permitted   the  state&ent   to  be  fil*?d  una  authorised   the 
sale  of  stock  to   the  public. 

Later  in  1923  the  officers  of  the  Woolen  Mills   caused 
its   stock   to  be  listed   for  trading  on  the  Chicago  Stock  Exchange, 
and   It   is   alleged    that   the   et&teaient   submitted   to   the  a  took  Ex- 
change to   secure  its  listing  "was   false  and  fraudulent.*     In  1924 
the  share*  of  the  company  were  listed  for  trading  on  the  $ew  York 
Stock  Exchange,   and  it  is   alleged   that   the  contents  of   this   ap- 
plication  for  listing   *were  false  and  fraudulent." 

In  April,  1924,  Bache  sent  a  forts)  letter  addressed 
generally  to   its   customers,   of  which   complainant  received   a   copy. 
It  contains  no  representations  concerning  th«   stock  tut   said   that 
"in  view  of  the  company's   efficient  management  and  bright  outlook, 
we  b  11  eve    its  stock  sprite  consideration  of  the  discriminating 
Investor,"     The  letter  enclosed  a  circular  sent  out  by  the  Woolen 
Mills  containing  pictures  of  its  various  plants   Mi   a  statement 
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that  the  stock  was  Hated  en    the   Chicago   and  iiew  York  Exchanges. 
Subsequently  complainant  purchased  300   shares  of  this  stock  from 
Baehe  and  the  bill   alleges  that  thereafter  complainant  received 
Many  conocunic-tt ions  from  Bache  advising  him  to   uuy  sf.ore  stock  and 
representing  that  it  was  of  great  value  *nd   the  company  f inane iwlly 
sound  and  would  return  handsome  profits  upon  -oney  that  slight  he 
Invested.     Complainant   alleges   that  on  September  11,   1924,   relying 
upon  these  represents*  ions,  he  purchased  1,000  shares  ef  the 
stock  from  Baohe;    that  in  Qctob  ?r  or  JNovesabs?,  1&24,    the  company 
found  itself  in   financial   difficulties  and  later  boea&e  insolvent. 
There  is  no   showing  that  the  co-^paiiy  was  insolvent  at  the  time   Ms> 
plainant  purchased  his   stock,      m  audit  of   the  company *s  hooks  as 
•f  December  31,  1924,  prepared  by  certified  public  accountants, 
shows  that   at  the   end  of  19  24   the   company  had  a  balance  of  assets 
over  liabilities  amounting  to  ovsx  $ftf,&6O»0$$. 

The  bill   alleges   that  the  sale  was  in  violation  and 
contravention  of  the  "Blue  Sky  %MW$  §f  the  State  of  Illinois,*  and 
that  by  reasoc   thereof  aes>plain&nt  was   entitled  to   the  return  of 
the  consideration  by  him  paid,    together  with  reasonable  attorneys' 
fees. 

Defendants   reply  that  at  the    time  of  cejRpi  stinaut *s 
purchase  the   steak  in  question  was  listed  on  the  Chicago  and  &ew 
York  Stock  Katohangec  and  that  by  section  4  of  the  Securities  Act 
it   is  provided   that  such  securities  ahali  be  designated  as  Class 
"A"   securities  and   that  "securities  in  Class    'A1  and  the  sale 
thereof  shall  not  be  subject    fcc   the  provisions  of  this  Act.*     In 
Stewart  v.  Brady.   300  111.   425,   it  was  hold  that  the  Securities   Act 
was  designed  only  to  prevent  fraud  in  the  sale  of  those  securities 
which  by  reason  of  their   inherent  character  are  peculiarly  liable 
to  be  the  subject  of  fraudulent   transactions;    that  listed  securities 
which  have  an  established  and  ascertainable  value  frora  day  to  day 
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are  not  of  this  character;   wad  tna*  with  respect  to   audi  listed 
securities  it  is   the  policy  oi    tht   aut  to  provide  •©»;.>!  ate  fr<8«- 
don  of  commerce  wltiiout    ^statutory   i-eauIj.s,ioi».      *he  opinion   aag/o 
that   ths  legislature  uad    thy   right    wo    u*ke  notice   of  tha  manner 
in  which  stock   exouauige*    wunduet    fc&taJ    uisiiicso  of  dealing  in 
securities   and    (.hat  it   recognised   "the   uvii  of   the   ephemeral 
security  and   the  evanescent  salesman   but  Aid  not  regard   securities 
listed   and  dealt   it,  on   th«   exon,&ngfcC   a*    subject    to   that   evil." 

Ceisplainant ,  however,   argues    that   the  Securities  Act 
was  violated  because    the   stoc*  w«e  list ad  a®   the  result  of  fraud 
practiced  upon   the  fcew  ^©rit  MM)  whlcago  Stock  laMtaBgtJt .     This 
contention   cannot  prevail   for   the 'reason   that   ti;ere  are  no   suffi* 
clent  allegations  if  fraud  MftJ  to  htwe  "been  practiced  upon  the 
Exchangee.     J»o  pi*rticul  are    »r«?  given.      The   (U.leg,~„ticns  are  merely 
conclusions  of  law  md  net  allegation*  of  fact.      It  has  been  re- 
peatedly hold   that  general   allegations  of   fraud   MMt   conspiracy  MM" 
suoported  by  specific  allegations  of  f*et  ar*i  not  admitted  by  de- 
wurrsr»      JetM  Jfc  pooae,    H      aU«   134;   ffalt  v.   u.   a.,  sortie  |  „ 
Trust  Co.  .   231   111,   App.   110;   eetftcrell  v.    Joaasonf   9&i  111,   247. 

jFurther  ore,    there   is  no  allegation   that  th©  defendant 
ISache  was   in  any     way  com.eete.-i  9t,tM    (fee,  ilefjjil  fraud   said  to  be 
practiced  upon   the  Exchanges .       -e  are  als-   unalle  to   follow  eoai- 
plainunt   in  his  argument    that,   If   the   securities  in   question  were 
listed  4n    the  Sew  Yor*    wad   Chicago  tftock  Aixohanges  through  fraudu- 
lent representations,    th#ir  sale  violates    the  iMMTatlca  Act.      The 
better  reasoning  would   seen*  to  be   that  it   la   for  the  exchangee   to 
guard  themselves   against   fraud   MM)    to    take   corrective  IffifrMnTfj-  to 
prevent   it.      Doubtless   such  securities  which  ore  listed  as  a  res-ilt 
ef  fraud  »iay  be  etricken  frc;    the  exchanges  when   the  fraud  is  dis- 
covered,  but  while   such   securities  are  listed   snd  traded  in  upon 
the  sew  Ycr*   and  Chicago    Exchanges   tneir   sale   is  not   subd*ot   to 
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the  provision*  el*  the  act, 

Ji  either  does    tne   bill    state  any  cause  oi'   action  upon 
the  general   allegation*  of  fraud  aa   t     the  d  of  en  dant  •  General 
tfiber  Company,   iiarry,   iierman,    and  J*  at  nan  Cuiabineky.      There  were  no 
contractual  relatione   between   them  and!   the   complainant   at  any   time. 
Ac  set   forth  in  the  bill,    they  were   total   strangers  to   each  other 
and  defendants  newer  had  any  dealings  witn  complainant  and,    so   far 
as  appears  from  the  bill,  had  no  knowledge  that   complainant  had 
purchased  any  of  the   stock  of  the  Woolen  Mills  from  defendant  Bache. 

Neither  is   there  any  cause  of  action  based  on  fraud 
stated  against  Bache,    a  broker  dealing  generally   in  listed  securi- 
ties.     The  first  printed   circular  sent  out  in  April  which  called 
complainant's  attention   to   the  stock  of   the  Woolen  tills  contained 
merely  the  suggestion  that  Bache  believed  the  stock   "merits  con- 
sideration of   the  discriminating  investor.0     So   far   as   the  bill 
shows,   at  the   time  complainant  bought  his   stock,   which  was  on 
September  11,  1924,   the  Woolen  Mills  was  solvent.      It  was  not 
until  October  that  it  found  itself  in  financial   difficulties  and 
in  November  new  officers  were  elected.      Subsequently  -   the  bill 
doee  not  allege  when  -  the  company  became  Insolvent.     But  com- 
plainant argues  that  the  representations  by  Bache  in   the  early 
part  of  November,   1924,    that   the  stocJt  was  of  great  value  and   that 
the   company  was  financially   sound  and  returned  handsome  profits, 
wero  fraudulent  representations  upon  which  complainant  relied. 
If  the  stock  was  listed,    as  it  was,   on   the  2»«w  York  and  Chicago 
Exchanges,   its   sales  value  was  known   tc    the  public   and   the  ex- 
pression  that   ite   stock  was  of  great  value   could  have  deceived  no 
one.     As  to   the  representation   that  the  company  was   sound  and 
would  return  profits  on  money  Invested,   this  might  bo  said  to  be 
merely  an  expression  of  opinion,  but   there  is  no   showing  that 
Bache  knew  that  ouch  representations  were  untrue.      In  order  to 
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shew  fraud  tht  bill  must    allege  not  only   that  Baehe  made  renresen- 
tatlona  which  war*   falsa  out  th*t  it  know  them  to  be   f>»lse  at  the 
time  they  were  made. 

With   reference   to   defen  lai.ta  General   fiber  Conpony   and 
the  (htmbinskys,   officers  of  the  Woolen  faille,   who  it   io  alleged 
issued  the  fraudulent   circular  containing   so-called  sis representee 
tione  of  fact,   it   la  doubtful  whether  complainant,   who  bought  no 
eteek  froK  these    defendants,   can  recover  from  them  even  though   they 
may  have  issued  a  false  prospectus.      Si  only  mention  this  point 
without   deciding   it.      There   is  no   allegation  in   the   bil*    that  Bache 
was  a  party  to  any  representations  a*ade  in   this   circular.      The 
general  weakness  of  complainant *s   allegations  of  fraud  on   the  part 
Of  any  and  all  of  the  defendants   is.   that  the  allegations  are  gen- 
eral,  amounting  merely   to   conclusions  of  law. 

Phe  bill    sets  fortu  at  length  that  in  Uoveuber,  1924, 
a  contract  was   entered   into  letween   the  Woolen  Mills  and  the  Gu»- 
binsky  brothers  to   settle   thulr   disputes  and   that  arbitrators  were 
selected  and  a  settlement  had   and    that  such  settlement  was  by  col- 
lueion.      These  facts  all   took  plaee   after  complainant  bought  his 
stock  and  after  the  cause  of  action,   if  any,  had  accrued.      They 
have  no  relevancy  to    the  cause  of  action  asserted  in   the  bill. 

A  final    and   sufficient  answer   to   complainant's  posi- 
tion  is   that  he  has  been  guilty  of  laches  which  bar  his   action, 
which  is  also  barred  by  the   statute  of  five  year  limitation. 
(Chap. S3,    para.   16,   Illinois  Statutes.)        Complainant  purchased 
his   shares  of  stock   in  September,   1924.      The  amended  bill,   whien      i 
is  before  us,  was  filed  in  iiarch,   1930,  more  than  five  years  after 
the  purchase  of  the   stoek.      The  record  is   entirely  silent  as  to 
the  4ate  of  the  filing  of  the  original  bill,     w«  cannot  presume 
that   it  was  filed  prior   to   the  running  of  the   statute,     fceither 
can  we  presume   that    it    stated   a  good  cause  of  action.      An   amended 
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bill    filed  after   the   statute  has  run  and   stating  for    th«   first 

ti«e  a  good   cause  of  action   Is  barred,      flecker  v.  BUJJUMBL   ^4  ***• 

190.      Section  39  of  the  Practice   act,   amended  1929,   provides  that 
sjb<  amended  bill    shall    relate   bao*.   to   gM   filing  of  the   original 
bill,    If  it   shall   appear  that   the  cause  of  action  asserted   in  the 
amended  bill    is   "substantially   the  sans*   as   that  asserted  in  the 
original   bill;   but  in  the   absence  of  the  original   bill  we  cannot 
say  that   the   two   causes  of  action  were  substantially   the   same; 
henoe   this  a*aend.'?.ent  of  Section   59   does  not   avail. 

Costplainant   contends    that   the   Statute  of  Limitations 
does  not   apply  in  equity   cases,   but   it   is   a  well  known  rule  that 
equity  follows   the  law   ?usd   actions  barred    at   law  by   the   statute 
are  deeded   in  equity  to   be  barred  by  l%che§t    except  whore  a  bill 
alleges  fraud  which  was  not   discovered  until   the  statutory  bar  was 
eonplete.      This   exception  dees  not   apply  here.     The   stock  was  pur- 
chased in  1924.     Within   ■   short   tiae  thereafter  the   corporation 
issuing  the   stock  went  into  a  receivership.      Complainant  aaust  then 
have  known  of  the  alleged   fraud  inducing  hia  to  purchase.      There 
is  no  allegation  that  he  did  net  know  or  discover  the  fraud  until 
m  liter  period.     He  did  not   act  until  more  than   five  years  had 
gone  by  and   therefore  must  be  held  to   be  guilty  of  laches, .     As  a 
general   rule,    an  action   in  equity  to   rescind  a  contract  for  fraud 
siust  be   eocnanctd  promptly  after  the  discovery  of  the  fraud,  or 
else  the  resiedy  In  equity  will  be  barred   and   the  injured  party 
will  be  left   to  his  legal  remedy.      Jorgeeon  v.  Hook.   234  111.    631; 
Oryroes  v.    Sanders.  93  U.    3.    35;   liuiUar  v.  Kyan.    306  111.    88; 
Hefisen  v.   Gav„ln.    23C   111.    334.        The  demurrers  asserted,   aaeng 

other  things,   that   the  statute  of  Limitations  had   run.      ^choknecht 
v.   Prassas.    32;    111.   423. 

For  the  reasons  indicated  we  hold   that  the  orders  sustain- 
ing   the  demurrer*   were  vtvper ,    «Ml   the  decree  disi^iesing  the  bill 
Tor  want  of  equity   is   affirmed. 

AySlHMED. 

Matehett,   )'.   J.,  and  Q*Cennor,   J.,    concur. 
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MR.    IVtflM  McSTtT&LY  lirs.lVT»/,Ti  tm   OVllilOll  0?  7HE   COURT. 

'Shin   la  as  appeal  by   th<?  defendant  fro*a  an  order  deny* 
ing  th«  prayer  of  his  petition   to  vacate  <i  prior  order  providing 
for  the  paysient  of  #7.50  a  te^i  for   the  support  of  a  minor  child. 

iroweniber  31,  1937,   >ii|1  if  ami   fiisi  her  bill  for  di- 
vorce.     Decree  ta«  entered  June  13,   19 M(   WaiHlllj  cue tody  of  the 
two  nlner  children  to   the  complainant  tm4  ftftitfcfcg  that  a  property 
aettlerffit  had  beer:  «*ade  waieh   complainant    accepted   in   fall    for 
alimony,   solicitors*   fees  and  support  t£  the  iftltllf ;      Febru.'&ry  4, 
1029,   on  hearings  wn  order  was   entered  requiring  defendant  to  pay 
$7.50  a  week  for  the  support  of  Marian  Wroblewefci,  on©  of  the 
miner  children.      Defendant   did  not  appeal  froas  thii  order.     More 
than  a  year   thereafter,   la  Kay,   |§St,  defendant  filed   the  instant 
petition   asking  that  the  court  vacate   th*s  order  of  February  4,   1929 
Complainant   filed  an  answer  and  after  hearing  and  taking  of  evi- 
dence the  court   refused   to  vacate  the  order. 

Defendant  in  this  court  argues  principally  aa  to   the 
propriety  of  the  order  of  .February  4,   192&,  which  required  defendant 
to  pay  $7.50  a  week  for    the   support  of   the  minor.      As  this  order 
was  not  appealed  frojn,   its  merits  are  not  before  us.     However,    it 
should  be  mentioned  tr-at  a  father  is  not  relieved  of  his  obligation 
to   support  a  minor  child  by  a  decree  for  divorce,   although  it  isay 
provide   for  a  gross   sun  in  lieu   of  aliaony   and  support  of  the 
children.     Minor  children  of  divorced  parents  are  ward*  of  the 
court,  which  will  not  permit   the   children's  rights  to  be  impaired 
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by   *  bargain   between   the  parents   or  by  deeree  of   court.      kelly  v. 
*0}ly.   31?  111.   104;    Para.    19,   ohap.    40,   Divorce,   Illinois  Kevis«4 
Statutes,   Cahill.      It  was  also   so  hold   in   Panther  Cr*e>~   |j»J  Y» 
Industrial   aesaalssjon.    296  111.    565;   KUUard  v.   Andsrson.  197   111. 
549;  kroostate  v.  rreeetate.   244   111.   App.   156;   Hohenadel  v. 
St sole.    337   111.    229. 

Ihe  decisive   auestion  is  whetner  th#   evidence  upon 
the  issus  mad*  in   tne  petition   filed  in  May,  1930,  was  sufficient 
to  show  thai   tnere  had  bssn   a  change  in  defendant's    income,    earning 
sapacity  or  health  since   the  entry  of  tfe*  erd*r  of  February  4, 
1929.     As  was  said   in  Cole  v.  ,Cq1*.a  142  111.   19,   it  was  not  intended 
that   ths  court   could   subsequently  alter  an  order  upon   the  sane 
state  of  f^cts  existing  at   th*   tia«?  the  order  was  entered   and   that 
the  abdication  for   change   la   the   amount   of  tins  award  a>uat  be 
founded  upon  new  facts  wiUe     have  occurred    eince  the  decree  was 
originally  stado,   and   in   the  absence  of  suoh  new  facts  the  ©riglnil 
decree  is  de»Ri«d   to   be  reg  ad,  judicata  between   the  parties.      See 
»!•«    t'rlbyl    v.   Pribyl .    25*    III.    Arm.    349;    Htlkelkla  v.    aonyinskl . 
223   111.   Apt>.    30.      W«  de  not   think  there  was  a  sufficient   showing 
nade  to  haw*  Justified   the  chancellor  in   changing  the  order  of 
February  4,   1929. 

There  was  no   shewing  as   to  what  defendant's  inco&e  was 
at   the  time   this  order  was   entered  nor  to   what  extent   it  had  do» 
oreaeed  since   that   time.      He   testified    that   <-;e  had  been  out  of  work 
for   several  months ,   that  he  hy  no  »on*»y  and  is  too  weak  to  werk; 
that  he  has  been  sick  for  the  last   four  y*ara,   which  would  cower 
the   ti»e  when    the  nrior  order  was   entered,    so   that   there  is  obviously 
no  charge  in  his  physical   condition   in   the  interim,      fhere  is  no 
showing  as   to  what  effeet  his  1  tck  of  employment  has  upon  his 
income,      His   testimony  tires  no   fnete  upon  which  a  reasonable 
conclusion   could  b*   based   that    there  had  been   a  change   in  his 
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condition.      Tn«  only  change  In  tit*   condition*  i«  that   the  other 
child,   Stanley,  hud  not  been  working  for   four  eon the  prior   to   the 
hearing  end    *&•  living  with  coapi*»in.uit,  who   testified  it  took 
about  |15  a  weei.   to   support  hia.      Cornel  a  in  ant   testifi «d   that  eh«  is 
working  end   earns  41  &  a  week.      Shut  also  testified   tnat  the  boy 
Marian  is  going  to  a  private  sehool   and  has  been  going  there  for 
the  last  year  and  a  half  and   that   it    tanas  about  410  a  week  with 
sohooling  to   provide  for  hita.     Defendant's  counsel   oritieises 
severely  the   expense  of  sending   the  boy  to   a  private  sehool,  but 
this  alone  would  not   justify  a  ehc*nge  in  the  amount  of  the  award 
allowed  for  his  support,   especially  in  view  of   the  fact   that  evi- 
dently he  wae  gving  to  a  private   school  at   the    time  the  order  of 
February  4,   1921*,  was   entered* 

It  is  well    settled   that  wa«re  a  chancellor  hoars  and 
sees  all   the  witnesses  his  decree  will  not  be  reversed  unless  it 
clearly   appears   that   the  evidence  manifestly  preponderates  in 
favor  of   the  defeated  part?. 

ihe  order  is  affirmed. 

AfFlHaSO. 

Hatchet t,    1%    J.,   and  O'Connor,   J, ,    concur. 
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Apo*iiee, 


CARLOS   AVGS3,    AftC;IIUAi<D    J.    CARKY 
and  XBWaSD   J.    SKKaJbARK,    as  Civil 
£ervice  Cou*i£iss  loners   of   til* 
City  of  Chicago, 

Appellants. 


ApppL  racy  emeu  it  court 
/  OF,  eqfcK  COUKTT. 


£59  LA.  664 


MB.    JU3TXGI  sfeMHfcl  &&L1V&MZ  IKS  OPililOS  OF  THH   COURT. 

By  till*  appeal   the  respondents  seek    the  reversal  of  an 
order  quasning  the  record  of  the  Civil  Service  eossaiaaion  of  the 
City  of  Chicago  finding  the  petitioner,   James  kcainnie,   guilty  of 
certain  charges  and  ordering  that  he  toe  discharged  from  the  Police 
Department  of  the  City  of  Chicago.      The  petitioner  does  not  appear 
in  thie  court  to  defend   the  order  of  the  Circuit   court,  which 
found  that   the  Civil  Service  Cor,  .ml  as  ion  was  without   jurisdiction 
to  order  the   discharge. 

Petitioner  waa  a  patrolman  in   the  Police  Department  of 
the  City  of  Chicago.     On  February  Id,  1982,  he  waa  notified  that 
charge*  had  been  made  against  hi»  of  (1)   intoxication,   (2)    con* 
duct  unbecoming  a  police  officer,   (3)   wilful  Maltreatment  of  any 
person,    and   the  unlawful  use  of  any  weanen.      The  charges  specified 
that  en  the   evening  of  February  15,   1922,   petitioner  pulled  a  re- 
volver and  Intimidated   the  driver  of  a  Yellow  taxieab  and   fired  a 
•hot  at  hi»v   and  that  on  the  aa&e  evening  he  intercepted  one  John 
Roach,  a  fireman,   drawing  hie  revolver  and  copending  Roach  te 
enter  the  taxlcab;    that  he  ordered  Roach  out   again   and  threatened 
hlsi  toy  firing  two   shots  and   further   threatened  hici  toy  taking 
Roach  to  a  patrol  hex,    saying,   "I  will  put  a  hole  through  you,* 
and   that  he  did    this  while  under    the  Influence  of  liquor.      The 
record   shows   that  upon   the  h#aring  of  these   charges   the  petitioner 
was  present  and   represented  by  an  attorney  and  pleaded  not  guilty. 
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Ths  reoorjf   also   shows   that   evidcsnce  was  h«?atd  and  such  evidence 
vai  Material   and  relevant.      Petitioner  also  testified  in  his  own 
behalf  and  admitted  that  he  was  under    the  Influence  of  liquor  and 
had  no  recollection  of  the  occurrences   to  which   the  complaining 
witnesses  testified,      thereupon  there  was  a  finding  By  the  ce«- 
aission  that   ths  petitioner  was  guilty  of  intoxication   m*  it  was 
ordered   that  he  toe  discharged  fro^  the  Police  Department. 

ft  are  at  a  loss  to  understand   the  basis  of   the  finding  of 
ths  Circuit   court   that   the  CoK»i»sion  was  witnout   Jurisdiction  to 
enter  this  order.     The  record  snows  all   the  necessary  legal   steps 
under  Section  IS  of  the  Civil  .ierviee  act,   including  the  charges 
and  specifications,  proof  of  service,   appearance  of  the  accused 
with  counsel,   the  evidence  in  the  ease  and  the   finding  that  he 
was  guilty.      The  Ce^ls* ion's  record  should  recite   the  facts   them- 
selves upon  which  its  jurisdiction  depends,     it  is  only  where  the 
juried  let Unal   facta  do  not  appear  ef  record  that  the  Circuit 
court  would  be  justified  in  quashing  the  record  for   want  of  juris- 
diction in  the  CoKtsaiasioe.      J>'unJthoueer  v.    coffin B   301   111.    257; 
g*?.glt  M  r*A.t   Soiled   T«    BMb   247   ill.    App.    53;    Iroxeii   v.   DlaJc. 
216   111*    83;    and  ;uu*y   otii»r   oases. 

The  petitioner  was  guilty  of  laches,     he  was  discharged 
fcay  11,  1927,  but  did  not  file  his  petition  for  writ  of  certiorari 
until   June  7,   1930,   over   three  years   thereafter.     People  v.   rurdettc. 
235  111.    43.      It  has  been  repeatedly  held   that,   ahere  one  is  dis- 
charged by  the  Civil   Service  Commission  and  delays  more  than  six 
months  before  filing  his  petition  of  certiorari,  he  is  guilty  of 
lachwa  which  bars  his  right  to  have   the  writ  issue.      People  ex  r?i. 
Holland  TjullMb   247  111.   App.    53,    and   casos  there  cited. 

The  judgment  of  the   Circuit   court  of  Cook  county 
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quashing  th«  record  of  ths  Civil   i»srvio«  Coesaiasion   Is  reversed 
and  tat  writ  of  certiorari   is   quasbsd  an<!   ttts  petition  distal  s««d. 

katchett,   P.    J,,   and  O'Connor,   J.,   concur* 
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MR.    JUSTICS  M«8UH3LY   DELIVERED  fSB   OFXttlGJf  OF  TUB   COURT. 


By  this   apnea!   complainant  seeks   th«  reversal  of  an  ordar 
finding  hiu.  guilty  of  contempt   and   cot  mitt  in t;  him  to   Jail  for  fail- 
ure to  pay  alimony  ae  ordered  by  the  court. 

Only  a  praecipe  record   is  before  us,  but  we  gather   that  a 
decree  of  divoroe  was  «s»3tsred.    \nd  the  amouat  of  alUony  fixed. 
April  4,   19Si-#   defendant  *aid   erose-compl&inant  filed  a  petition 
representing  that   complainant  had  failed   to  pay  the   alimony  and  asJc- 
ing  that  h*  be  adjudged   in   eonteinpt  of   court  for   such  failure.      An 
order  Wei  entered   that  he  appear  and   aiiow  cause  why  he  ehould  not  be 
adjudged  in   contempt.     April   29th  an  order  was  entered  finding  there 
wae  $750  alimony  due  and   unpaid  and   eoiapl&in?int  was   adjudged  guilty 
of  conterspt   and  a  writ  of  attachment  waa  issued,   directing  that  he 
be  brought   into    court.      Subsequently,   on   June  14th,    complainant 
hairing  been  brought  before   the  court,   it  wae  ordered  that  he  farnieh 
a  bond  to  secure  his  appearance,   which  bend  wae  furnished  and  ap- 
proved.    Further  hearings  were  hud  and   the   final   order,   froi;.  which 
this  appeal  was   ta  en,  was   entered,   July  22,   1930,   at  which  time 
the  court  found   there  was  due   and  unpaid  $320  buck  alinony  and   that 
complainant  had  wholly  failed  to   pay  MM   same  and  was  guilty  of  wil- 
ful  eonterrpt   pj^d   it  was   therefore  ordered   that  he  be   taken  into 
custody  by  the   sheriff  and   committed    to   jail   for   a  period  not  to 
exceed  six  months  unless  he   shall   sooner  purge  himself  of  contempt 
by  paying  the  amount  of  aliaony  due. 

The  gist  of  complainant's  brief  |a   tnia   court  is  based 
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upon  tha  aasertion  that  no   testimony  was  taken  and   that  If  testi- 
mony had  been  taken  apon  the  hearing  It  would  have  shown  that   com* 
plainant'e  dsbta  far  exceeded  hia  assets.     The  record  not  only  snows 
that  complainant  via  present   in  op<*n   aourt ,  repreaented  by  course!, 
and  filed  alt  answer  to   the  petition,   but  also   that  he  presented 
evidence  la   support  of  hia  answer  and  the  court  also  heard  evidence 
and  arguments  of  counsel   on  behalf  of  each  and  both  of  the  parties. 
In  view  of  Vila  recital    in   tha  record,  we  fail   to  understand  the 
assertion  many  times   repeated  in   ooaplalnant *s  brief,    that  no  evi- 
dence was  h«ard. 

The  showing  that  complainant  had  failed  to   comply  with  the 
decree  directing  efflpMN**  °J"  alimony  is  jgjgt  f^qle  evidence  of  con- 
tempt  end   oossplains*nt  had  the  burden  of  satisfying  the  court  that 
his  failure  to  pay  was   entirely  du«  t©  his  inability.      Shaffner  v. 
SKaffnc*.    212  111.    m%t   jflfctSS  *»  BW&t    S7*   fiat*    %*?<*• 

Aa  the  order  recites  that  the  oourt  heard   evidence  and   the 
record  contains  no  bill  of  exceptions   showing  what   the  evidence  was, 
it  will  be  Bf tilt!  that  the  evidence   supported   the  order.     Powers 
v.  Peppers.  11?  111.   App.   493;   The  People  ea  rel.  .Jaafce,  .v.   Bur  lie. 
247  111.   App.    22C;    The  People  v.   iabert.   217  111.  App.    394. 

There  is  no  merit  in  the  assertion  that  there  is  a  variance 

between  the  allegations  of  the  petition  and  the  amount  found  due  in 

the  order.     Ths  saicunt  due  at  tha  time  of  the  entry  of  the  order, 

which  was   soia*  months  subsequent  to  the  filing  of  the  petition,  had 

naturally  increased,  in  ths  meantim*,    so   that  it  was  proper  £qt   the 

court  in  the  order  to  find    the  amount   then  due. 

We  find  no  reversible  error  in   the  proceedings  and  the  order 
and  judgment  are  affirmed. 

Matchett,  ta    J.,    and  O'Connor,   J.,    concur. 
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IT.    H.    BAREER   •    6WPi 
*  Cor nor at ion, 

Appellee, 
▼■• 

JOK*  WILLIS,   Trading  ni    ~ettrgelir:r4e 
&  Willis,    *nd   JQF*    jUROSLlOklS. 

Defendants. 


jomi  *illis, 
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Appellant, 


MR.    JU3TIC35  KtSUHSLY  HiaiViBBD  'MS  Q&VOM  Hi  HI  008ft?. 

This  i»  an   igpttdl  by  Joan  Willis  against  whoa,  upon 
trial  by  the  Jury,   plaintiff  h%d  a  verdict   and  judgtssut  for  *17§ 
in   an  action  clai-icin^  iMMgMH  for  'breach  of  a  contract  to  purcnase 
•  certain  quantify  of  linseed  oil   frou  plaintiff.     Plaintiff  does 
not  appear  in  this  court,   to  defend  tiie  ftlignwl 

DM  suit  was  originfa.Iy  ooa^«tnoed  against  John  Willis 
trading  as  Jurgelionis  A  Willis,   a&ii  subsequently  John  Jurgelionis 
was  ssade  a  party  defendant  ar  d  an  amended  statesiiiut  of  claim  filed, 
which  is  indent leal  with  the  original   statement  of  claim  except   that 
the  word  "defendants4   appears  in&tead  of  the  singular  "defendant. * 
Jur  gel  ton  is  was  newer  served  witn  salons  and  did  not  appear* 

The  contract   *as  in   writing  and   calls  for  the   sale  by 
plaintiff  of  £3  drums  of  approximately  50  gallons  eaoa  of  linseed 
oil.        It  is    1  tted  December  2,   1£25,   and  purports  to  be  accepted 
by  *Jurgelionis  I  Willis  by  John  uurgelionis.  ■ 

?or  at  lsast   two   reasons   tills  judgment   cannot  stand. 
Defendant  Willis  testified  that   John  Jurgelio«is,  wno   signed  the 
contract,  -vua  not  his  partner  whvn    i^e  contract  was  signed  tm&  had 
not  been  a  partner   since  October,  1920,   and    that  he  had  no  authority 
to   fii^n  the  contract   so   as   to   ',Aud  Willi s.      In  section  35,    chap. 
106a,  iartners^ips,   it  is  provided   that  after  dissolution  a  partner 
may  not  bind  the  partnership  except  where  the  t;;ird  party  "had  ex- 
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tended  credit   to   the  partnership   prior  to   the   dissolution  and  had 
no  knowledge  or  notice  ol*  the  dissolution.  ■     The  reocrd    fails   to 
s#ow  that  plaintiff  had   extended  credit   to   Jurgelionis  I  Willie, 
a  partnership,   prior   to   the  dissolution  of  the  partnership. 
The  price  of  the  oil   given  in   the   contract  le 
"ninety- seven  cents  r>er  Vf0  Gallon.*     Thie  figures  approximately 
thirteen   cent*  a  gallon,     witnesses,  ^fcose   qualifications  as 
experts  were  doubtful,   teetified    for  plaintiff   that  at  the  time 
ef  the  alleged  preach  of  contract   the  market  price  was   eighty- 
three  o*nt?  a  gallon.      It   fellers  that  there  weald  he  no  result- 
ing dsjnge   to   the  plaintiff  if  the  goods  were  not   taken.      Ap- 
parently,   the  price  n«i»ed   In   the  contract  is   incorrect  and  probably 
was  intended   to  be  ninety-seven   cents  a  gallon.     Tt   show  this, 
however,   would  require  some  explanation.      Contracts  raust  be  en- 
forced  as  written,  where   the  language  Is  plain   and  unequivocal, 
even  though  the  parties  ciay  have  failed  to   express  their  real 
intention.     Clark  v,  .Mjfl^arg,   185  111,    327.      If  a  iLietake  is  made 
la  an   eseential  matter  by  one  of   the  parties  in  a  written  contract, 
there  has  been  ne  mutual   aaeent  to  its  Moat  *nd   consequently  it 
Is  non-existent.      Stelnmoyer  v.   Sehrocottolr.   226  111.   9;   Sehaofor 

t*Jmm*  ^7  ewu  «. 

ypT  the  reasons  Indicated   the  Judgment  is  reversed 
and  the  cause  remand #4. 

HBVRRSKD  AKI>  MBUMMsVi 

Match  ett,   J>.    J. ,   and  0*Cenror,   J.,    concur. 
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vs. 

¥hJ&&  J,   nSAKXItt, 

Plaintiff  in  &rr©r. 
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*B.    JUSflCS  M9MLY   MyNNHBi  III  OPI&10&   OF  THK   CGUHT. 

Defendant,   jllMgtt  witu  carrying  on   or  about  hie  per- 
•on  a  concealed  weapon,    i«  violation  of  the  statut*  ( c2io.pt or  38, 

oar&graph  155,   Si»i  th-liurd)  ,   pi  trial  by  the  oeurt  vat  found 
guilty  and  f ined  1100.     By   this  writ  of  error  &  reversal  is  sought. 

A  few  day*  prior  to  the  prim-!*r,:i  election  of  April, 
1930,   in  Chicago,  defendant  *•*  distributing  a  political  pamphlet 
called   •higatnin^"  in  aid  of  one  of  the  eandimtes  for  ward  oo»,- 
exitteeaan.      several  boys,   to  •»&©&  defendant  Mad  given  the  paper 
for  distribution,  reported  to  uiia  that  a  Mr.  VaehheXts  had  forcibly 
taken  the  papers   frost  ihesi.     defendant  went  with   fche   boys  and, 

Mm 

finding;  '^aeahelts  with  the  copies  oj£/pap«r     in  hie  possession, 
too*  the®  away  frost  him.     An  altercation  su'ese  and  police  officers 
arrived  on  the  scene.     l*lhHlult<iat  *ae  arrested  and  charged  with  as- 
eault  *ith  a  deadly  weapon  m&  aleo  with  carrying  a  concealed 
weaoon.     Both  eases  were  tried  lay  the  oourt,  wiiich  found  defendant 
net  guilty  of  the  charge  of  aeeault  but  f o  *nd  hie*  guilty  on  the 
other  charge. 

It   i»  first  contended   liiat  the  oeurt  erred  in  allowing 
the  pistol  to  he  admitted  in  evidence,   siting  The  KjMMfcg  tiJS&tiUBUU 
311  111.   393.     In   that  case  it  was  held  that  a  near on  warrant  des- 
cribing only  one  room  in  a  building  did  not  authorise  search  of  the 
reet  of  the  buiiding.      /nis  case  is  not  in  point.      i*he  pistol  would 
be  incompetent  as  evidence  only  if  it  was  taken  by  the  officer  in 
violation  of  section  6  of  article  2  of   uie   .itate  coaatiu  ion, 
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which  secures   to  e?ery  person  ths   ri&ht   s^ainst  unreasonable 
selsures.     In  jmi  v.   The  People.   159   Hi.    61,   it  MM  held  that 
the  offense  oi'  carrying  &  concealed  weapon  le  u.  continuous  one  *tnd 
that  it  is  necessary  under  such  circumstances  for  an  officer  to 
arrest  the  offender  *t  once  »n4  witnout  delay  to  preyent  apprehended 
dangerous  conse  uences  and  the  "guaranty  of  the  constitution  in  re* 
gard  to  search  warrants  a;:  >liee  only  to   eases   »here   the  purpose 
Of  obtaining  the  warrant  in  to  saa -■•e  a  search  for  gocda.      It  has 
no  application  to   or  rests  for  particular  offenses  consisting 
wholly  or  in  part  in  haying  particular  property  in  possession,  nor 
to   the  selsure  of  dangerous  weapons  in   the  possession  of  the  party 
arrested.      In  such  cases  the  right  of  seiaure  is  incidental   to   the 
right  to   arrest.*     Recognising  this  rule?  are:     The .fteoolo  y.  aord. 
329   111.   117:/teo^le  v.    Swift.    319  111.    359 j   She  People  v.   Caruso. 
339  111.    85d.      In  this  last  case   the  court   said:      "It  is   the  well 
settled  rule  in   this  State  that  wnere  *n  arrest  is  aaade  by  an  of- 
ficer who  has  reasonable  ground  for  belieying  that  the  person  ar- 
rested is  implicated  in   the  eowniosion  of  a  erl&e  such  officer  has 
a  right  to  arrest  without  a  warrant  and  to   search  the  arretted  per- 
son witnout  a  search  warrant.*     Jciere,  defendant  was  arrested  at   the 
instance  of  Waehholts   w4   charged  with  an  assault  with  a  deadly 
weapon,   and  incidental  to   that  arrest  the  officer  found  the  pistol 
in  question. 

It  is  next  contended   that  she  Judgment  of  the  court  is 
the  result  of  passion  and  prejudice  and   it   is  argued    that  defendant 
is  a  law-abiding  citizen   and  had  no  intention   to  yioiate  the  spirit 
of  the  statute,   which,   it  is  said,   the  legislature  intended  to   apply 
only  to  those  persons  who  were  on  cslscnief  bent   Ms!  likely  to  per- 
petrate erii&es  of  yielenoe.      The  statute  stakes  certain  exemptions, 
such  as  ©ffi  are  eng'igea  in  the  discharge  of  their  official  duties, 
but  no   exeif.pt ions  ^ure  permitted  any  other  class.      It  was  evidently 
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the  legislative  intention  absolutely  to  prohibit   the  carrying  of 
concealed  weapon*  on  or  about   the  person  regardless  of  the  pur- 
pose  for  which  they  were  carried,    except  as   to   tuoee  classes  of 
persona   oo^cif iaaHly  exe»apt*d  by   statute. 

It  is  next   said   that   the  guilt  of  defendant  was  not 
proved  beyond  a  reaeo  aM«  doubt,   »JMj   it   i®  argued   that   the  evi- 
dence failed  to   show  that   the  pistol  was   it*  defendant's  possession. 
An  officer  testified  for    the  People  that  he  found  a  pistol  fully 
loaded  with  six  shells  in  a  pocket  on   Ifen  front  door  at  toe  left- 
hand   aide  of  the  automobile  alongside,  the   driver;   that  this  pcexet 
was  about  9  inches  &<$$?   and  d  inches  *id«  and   extended  about  3  or 
4  inches  beyond  th«   seat,    the  pocket  being  in  a  position  about  oo- 
posite   the  ~&n#t  of  IftfttstWltt    that   there  was  no   flap  on  the  pocket; 
that   there     were  gloves  alongside   the  pistol  ami  par>ers  ©n   top  ©f 
it;    that  hv  could  not  see  the  pistol   until  he  ope»<sd   the  dear  of 
the  oar  and  looked  inside   the  »©c*et.     Another  officer  testified 
the  pistol  was  in   the  pocket  alongside  the  seat  of   the  driver;    that 
the  top  of  the  pocket  was  elastic. 

It   is  stated  several    liases  bv   def  endant ' •  counsel    that 
there  is  no  evidence  Host  the  pistol  was  in   the  possession  of  de- 
fendant or   that  defendant  was  driving  the  automobile,     l'«  thinx  the 
evidence  ie  M  the  contrary.     Officer  Dyer  testified  he  found  the 
pistol  In  the  possession  of  the  defendant;    (hat  ho  "found  the  gun 
alongside  hisi  in   the  poc««t  of  the  car,"   sand   that   the  pocket  with 
the  pistol  in  it  would  be  "about  opf>osite  the  knee  of  the  defend- 
ant, *     Defendant   testifi.-d     in  his  own  behalf  and  &ade  no  denial  of 
ownership  of   the  automobile  or  of  the  pistol,    but  described  the 
position  of  the  pocxet  in   which   the  pistol  -*ae  found  much  as  the 
officers  had  described  it.     We  thing  it  was  sufficiently  proven 
that  the  pistol  *ae  within  reacn  of  the  defendant  as  he  sat  in 
the  automobile-  and   ©aaily  available  by  s  Ik  ply  fimllf  §  his  hand 
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in  the  pocket.      In  The  People  v.   ftleaoth,.    Itl  111.    H ,    cited  by 
def  en rt arc t ,  it  wm  MM   that  PMt  lyin&  o«    the  floor  of  the  automo- 
bile behind   the  driver'*  oeat,  wh*re   they   could  not  be  riHllfHt)  by 

the  aecueed,  were  net   concealed  on  or  about  hiss  pereon,   but   tne 
deoieioo  in   ihie  oa.ee  ale©  h  i '•    Uxat  the  legislature  intended  te 
prohibit  eJfcrryi»£/..<>noealed  weapon   "on  or  about   the  p<?r«on,  in  a 
plao*  eo  accessible  &*>   to   allow  its  JUs*ieediate  uee  as  a  deadly 
weapon  when  'wanted."       She  evidence  abundantly  justifies  the  con- 
clusion  that  the  plao©  of  concealment     of   the  platol  in  t?uertiott 
co*e»  within   this  description  M  readily  accessible. 

Defendant's  counsel   s#w.s  to  have  admitted  on  the 
trial  that  hie  client  was  guilty  and  suggested  to  the   court  that  a 
estaller  fine  would   satisfy  the  ftMpslfffMMll  of   Bm  lav.     We  think 
the  fine  of  HM  was  large,   £.;■«»  id  eriisg  the  record  ©f  the  def  <*r,  Hunt 
ae  a  law-abiding  citizen  who  h^d  never  been  in  auch  trouble  before. 
However,  a«   th^re  ie  no  r^vereible  error  in  the  record,   the  $ud&- 
aent  isust  be  affirmed. 

mm  mm. 

Katehett,   P.    J.,  and  O'Connor,  J.,   concur. 


.43  m 


v  ...        MM      •. 


.*»«   ft'tnv-i*..'-   «£U   f/$JL*iwtf  »Il«f 
..*»oa«o    ion  «T«v   ,&»*, 


. 

■    -• 


34284 


IDA  &LAVX&,    fiUM/DX  CU8,  JtyTAA 
&,  BICU3,   Gemaxalnunts,?  oni 
JOrtJS  B.   DlCUSf  Administrator 
of  the  Rotate  of  Henry  Scherer, 
Deceased, 

Appellants, 


v:-, 


CK3TR41  TRUST  OOiPAKY  OJ 
ILLINOIS  et  al.. 

Defendants 
and  Appellees. 
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MR.    JUaTICS  O'COAaOR   DKLIV&RSD   IRS  OPIMOtf  OJ?  IMS   COURT. 


The  Central  Trust  Company  of  Illinois,   *  corporation, 
filed  Its  pot it  ion  for  the  allowance  of  executor's  and  attorney's 
foot.     Objections  wore  filed  and  the  matter  was  referred  to  a 
master  in   chancery  who  took  the  evidence  and  made  up  his  report. 
The  report  was  approved  "by  the  chancellor  and  a  decree  entered. 
By  the  decree  the  executor  was  allowed  17,500  for  its   services  and 
#6,000  for  its  attorneys'  fees. 

CoKplaint  is  m»3e   to  the  allowance  of  these  twc   1  tests 
ey  the  heirs   *nd  administrator  of  the  estate  of  Henry  Scherer, 
deee&sed,  and  they  further  eon tend   that  the  decree  entered  should 
have  gfcOTgal  The  Central  Trust  Company  with  interest  at  the  rate 
of  six  per  cent  per  annum  on   the   funds  which  came  to   Its  hands 
while  acting  as  exeeutor,   and  that  The  Central  Trust  Company 
should   alio  se  charged  "with  waste,  and   the  reasonable  rental* 
of  a  certain  piece  of  real   estate  Mftiftglm  to   the   estate. 

The  record  discloses  that  on  A: arch  3,  1985,  Henry 
Scherer  executed  his  last  will   and  testament,   and  that  he  died    on 
October  28,  1925.     The  will  was  admitted  to  probate  by  the  Probate 
court  of  Cook  county  on  December  29,  1^25.     The  Central  Trust  Com- 
pany was  named  as  exe outer  and  upon  the  probating  of  the  will   en- 
tered  into  the  performance  of  Its  duty  administering  the  estate. 
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The  deoeased  left  bin  surviving  three  married  daughter a  and  an  in- 
competent  eon.     In  May,  1926,   the  three  dau^tere  riled  a  bill   to 
construe  the  will.      Considerable  evidence  was   taken  In    that  suit, 
but  it  was  neve*  determined  apparently  f*T  the  reason  that  on  Decem- 
ber 29,  Ifftft    the  daughters  filed  l  till  to  set  aside  the  will  on 
the  ground   iiiat    their  father  lacked   testamentary  capacity.     In  &ay, 
19 '7,   the  administration   of  the  estate  was  transferred  from  the 
Probate   to  the  Superior  court  of  Cook   county.      The  suit  attacking 
the  will  was  heard  J*cv«r;ber  31,  198a,    and   there  was  a  verdict  and 
a  decree  finding  the  will   invalid. 

The  Central  Trust  Company  administered  the  estate  for 
about  three  and  one-half  yaara,  vis.,   fro?;,   the  date  of  the  probating 
of  the  will  until  it  was  declared  Invalid.     The  value  of  the  personal 
estate  at   the   Mai  of  tfcherer's  death  was  more  than  $162,000  and  in 
1928,  when  the  will   contest  was  disposed  of,   it  was  valued  at  ©ore 
than  #296,000.     At   the   time  of  the  hearing   in  the  instant  natter  it 
had  a  value  of  more  than  -1249,000.      The   reeoksmendation  of  the  master 
that  the  Trust  Company  be  allowed  $7,500  for  its  services  as  execu- 
tor was   the  minimum  amount   ahown  by  the  evidence  for  the  services 
rendered  in  administering  the  estate.     Nothing  was  allowed  it  for 
the  services  ren sered  in  defending  the  suit  to   oonstrue  the  will 
or  the   suit  to  contest  the  will,   in   both  of  which  the  executor 
appeared  with  counsel.     Counsel   for  the  executor  were  allowed 
$6,000  for  services  rendered  In  probating  the  estate,  in  defending 
the  suit  of  the  construction  of  the  will  and  in  defending  the  will 
contest. 

There  is  no  contention  that  the  allowance  to  the 
executor  or  to  its  attorneys  was  more  than    the  services   rendered 
were  reasonably  worth,   but  the  contention  is,   as  we  understand  it, 
that  neither  the  cxeoutor  nor  ite  attomes  ought  to  be  paid  out 
of  the  estate  because  "The  Trust   Co?  p  any  is  in  the  position  of 
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having  defended  ite  own  interest*.*     the  argument  in   support  of 
this  contention   is   that  tho  purported  will   of  henry  Soherer,   de- 
oeased,  was  drawn  by  an  attorney  who  caused  Henry  Soherer  to  name 
the  Trust  Company  as   the  executor   and  trustee  of  the  will,    and 
that  the  attorney  knew   that  he  would  be  retained   to  handle  the 
estate*      There  is  no  merit   in    uiia,  contention.     The  evidence  shows 
that  Uenry  Soherer  was  a  stockholder  of  The  Central   Trust  Company 
and  oarrled   an  account  with   the  bank;    that  he  was  acquainted  with 
some  of  the  officers  of  the  b&x.k;    that  he  went  to  hln  attorney, 
who  had  been  representing  him  for  some  two  years,   and  directed 
that  a  will  be  drawn;    that   this  was  done;    and  Tho  Trust  Company 
was  named  in  the  will   as  executor  and  trustee  at  Scherer'e  request. 
All  of  the  evidence  show*  that  the  Trust  Coapany  eojspe* 
tently  performed  its  duties  as   executor  of  the  estate;    that  it  de- 
fended the  two   suits  brought,   and  having  acted  In  good   faith  it 
was   entitled  to  receive  reasonable  compensation   for   the   services 
tendered,   and  that  it  MM  also    the  executor's  duty  to  be  repre- 
sented by  counsel  end   that  counsel   should  be  paid.      This  is  the 
settled  lew  of   this   state.      Godfrey  v.   -Phillips .   209    111.    884; 

fctiiH  Mm  MssHtib  **^  Xll»  *PP»   «*;  jjsstttssl  »■   ssUBBtoBsj  lft* 
111.   432;   In  re  Estate  Crumba,kor.   217  III.   App.   411  • 

A  further  point  is  &ade  by  the  objectors   that  under 
the  terms  of  the  will   The  Central   Trust  Company,   as  trustee,  was 
given  title  to  a  pieoe  of  real   estate  belonging  to  henry  Soherer, 
and  that   it  was  ths   trustee's  duty  to   take   charge  of  it  upon  the 
death  of  Soherer,   and  net  having  done   so  it  should  be  charged 
with  waste   and  the   reasonable  rental  value  of  the  premises.      It 
seems  that  the  property  was  a  vacant  house  to  which  sosse  of  the 
objectors  had  the  key;    that  the  objectors  who  h*d  the  key  refused 
to  turn   it  over  to  The  Trust  Company.      The  waster  found   that  The 
Trust  Company  was  kept  out   of  po»e«seion  by  the  objectors.     W« 
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■••  no  reason  l'or  disturbing  this  finding  of  the  abater,  which 
was  apnroved  by  the  chancellor.   '•*•  think  the  finding  was  warranted 
by  the  rridenee  and  certain  it  is  that  we  could  not  eay  such  find- 
ing io  manifestly  against  the  weight  of  the  evidence.   The  Trust 
Coupany  hawing  been  kept  out  of  the  premises  through  the  fault  of 
the  objpotors,  they  will  not  now  b«  heard  to  oomplain  that  the 
property  was  not  rented. 

a  further  eon  ten ti on  is  made  that  The  Central  Trust 
Company  as  executor  should  not  be  permitted  to  use  trust  funds  in 
its  banking  business  and  issue  certificates  of  deposit  bearing  in- 
terest  at  three  v*t   cent  per  annum  and  account  for  interest  at 
only  three  per  cent  pttr   annua.;  that  it  should  be  charged  with  in* 
terest  at  six  per  cent  per  annum.   Die  evidence  is  to  the  effect 
that  when  weneys  belon^in^  to  the  estate  were  received  they  were 
deposited  In  The  Central  Trust  Company  bank  and  certificates  of 
deposit  were  issued  which  bore  Interest  at  three  per  cent,  and  it 

appears  to  be  the  contention  of  the  objectors  that  the  money 
should  have  been  leaned  out  at  six  p-r  cent,  and  that  the  trustee 
ought  not  be  permitted  in  -#,  court  of  equity  to  sake  money  out  of 
the  estate.   Of  course  a  trust  company  or  bank  will  not  be  per- 
mitted to  siake  six  per  cent  on  the  money  belo>  ginfc  to  an  estat?  and 
pay  but  three  per  cent  to  the  beneficiaries;  but  the  record  dees 
not  disclose  that  this  was  the  situation  la  the  natter  before  us. 

The  decree  of  the  Superior  court  of  Cook  county  is 

affirmed. 

ftFffllHIII. 

Matchett,   J?.    J.,    and  aeSurely,    J.,    concur. 
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MR.    JUSTICE  0,C0kJUGK    !>!iLIVJsiUH>  TUB   QPIiUO*  OP  THE   COURT. 


Plaintiff  brought   an   action   of  replevin  against  the  defer  <u 
ant   to  recover  oossevsion  of  a  radio.      The  radio  »u  taken  on   tho 
writ  by  tho  bailiff  and  delivered  to  tho  plaintiff.      On  tho  trial 
of  tho  oaoo  before  a  jury,   at  tho   close  oi    all    the  evidence  the 
court  directed  a  verdict   for  the  plaintiff.      The  verdict  was  that 
the  plaintiff  was   entitled   to  possession  of  tho  property  and  plain- 
tiff 's  damages   for   lto  detention  were  assessed  at   one   cent.      To 
ftene   this   judgment  defendant    appeals. 

Counsel    lor    the  defendant   oay  in   their   brief   that   it 
la  error  for  the  court  to   direct  a  verdict   for  tho  plaintiff  *lf 
there  is  any  evidence  upon  whioii,    considered  in   its  most  favorable 
light  to   the  defendant,    the  jury  could   reasonably  find  a  verdict 
for  him.*     This  is  not  the  la*.      It   is  store  favorable  to  tho  de- 
fendant than  he  states.      Tho  lav  is   that  upon  a  motion   for  a  di- 
rected verdict,    if   there   is  any  evidence  in   the   record  which, 
standing  alone,   tends  to  prove  the  Material  allegations  of  tho 
declaration,   a  motion  of  the  defendant  for  a  directed  verdict 
should  be  denied;   and  obviously  where  there  ie   any   evldene«   in   the 
record  tending  to   show  a  defense,   a  motion   to   direct  a  verdict   for 
the  plaintiff  should  be  denied  even   though  the  court  is  of  the 
opinion   that   in  denying  tho  notion,   a  verdict   if  given  for  tho   de- 
fendant aust  bo  oot  aside.     Jblbby.  Mcfeoill  &  Llbbv  v.   Cook.   222 
111.   306. 

Upon  a  careful   consideration  of  all   the  evidence  in 
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the  record,   wo  are   clearly  of  the  opinion   that   the  oourt  was  in 
error  in  directing  a  verdict   lor   the  plaintiff.     The  oaee   should 
have  gone  to    the  jury. 

The  evidence  was  to   the  effeot   that  plaintiff  was 
conducting  a  mueic   store   and    that   a  man  who  went   by   the  name  of 
DeTonehiro  had  called   at  plaintiff 's   store  and   talked  with  plain* 
tiff's  manager,  Harris,    stating  that  he  thought  he  could  sell   sons 
radios  which  were  carried   in   the   stock  In  plaintiff's  store.      The 
evidence  further  is   to    the  effect    that  it  was  understood  between 
Devonehirs  and  plaintiff  that  Devonshire  sight  obtain  purchasers 
for  plaintiff's  radios,   for  which  he  would  be  paid  a  commission  of 
ten  to  twelve  $nr  cent,     A  few  days  after   this  understanding  was 
reached,   Devonshire,   learning  through  asn   advert isefeent  placed  in 
the   Tribune"  by  the  defendant   that  he  was  in   the  market  for  a 
radio,   took   the  matter  up  with  tne   defendant,   told  hiw*  he  had  a 
radio  for  sale,   and   took  him  to  plaintiff's  store.      There  was 
evidence  tending  to   show  that  Devonshire  talked  to  Harris,   the 
manager  of  the  store,    in   the  presence  of  plaintiff  itnd  defendant, 
and  as  a  result  of  this  talk  the   radio  in   Question  was  sent  by 
plaintiff  fommj  his   store  and  delivered   to  defendant  in  his  ho&e. 
a  day  or  so   thereafter  defendant  paid  Devonshire  $118  for  the 
radio  and  took  a  recfptpt  or  bill   of  sals  which  recited  that  defend- 
ant had  paid  $4?S   for  the  radio. 

The  testimony  of  the  defendant  «ai   that  Devonshire 
said  the  radio  belonged  to  him,    that  he  was  in   financial   difficultly 
and  would   sell   it   to  defendant   for  the  amount  he,   Devonshire,    still 
owed  on   the  radio,  which  was  #11 a. 

The  testimony  of  the  plaintiff  and  of  his  manager, 
Harris,   is  not   at   all    satisfactory,    but  in  view  of  the  fact  that 
the  case  must  be   tried   again,  we  refrain  from  discussing  it  in 
detail  here.      There  was  evidence  offered  on  behalf  of  the  plaintiff 
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to  the   effect   that    the- radio  was  delivered  by  plaintiff  to   the 
defendant  the  day  before   ihan.ksgivi.ng  and  wae   to  be  paid  for  by 
the  defendant,  who  wae   tc   oall   at  plaintiff**  store  on   the 
Saturday  evening  following.      Defendant   denied   that   there  wae 
anything   eaid(when  he  was  at  plaintiff  *s  store  with  Devonshire, 
about  his  oall lag  to  pay   for  the  radio  on   Saturday  evening. 

The  law   is,    as  conceded  by  both  parties,    that   the 
owner  of  property  may   so  aet  as   to   clothe  another  with  apparent 
authority  to   sell   it  so   that  the  owner  will  be  precluded  from 
denying   that   th«re  was  a  a&le  K&de  without  his  authority.     More- 
over,  the  evidence  ie   to   the   effect  that  plaintiff  actually  sold 
the  radio  to   the  defendant. 

The  ease   should  have  been  subf fitted   to    the  Jury 
under  proper  instructions.        1'he  judgment  of  the  Municipal   oourt 
•  f  Chicago  is  reversed  and  the  cause  remanded  for   a  new  trial. 

H&VJS&S3I?  AZV  H£kAKBB]>. 

Matchett,  P.    J# ,    and  Maturely,   J.,   concur. 
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MR.    JUtfTICK  0»C0Jf£0K   SKBIVBIU©  THE  OPXKXCtf   Of  THK   COURT. 

Plaintiffs  brought   suit    against   the  defendant   to   re- 
cover $1,000   claimed   to   be  dua   for   rsai    estate  broker 'a   coBusission 
under  the  tense  of  a  written  agreement.      There  was  a  jury  trial   and 
a  verdict   and  Judgment   in  plaintiffs'   favor   for  the   amount  of   their 
olain,    and  defendant  appeal*. 

The  reoord  discloses   that  plaintiffs  were  real  estate 
"brokers,    and   ae   each  were  endeavoring  to   sell  a  tract  of  land 
containing  about  21   acres  in  Bes  Plaines,   Illinois,   b  el  orbing  to 
Robert  I.    and  Edwin   J,   Brown,   *nd  through   plaintiffs '   efforts 
there  was   a  contract  of  sale   entered  into  between   the  Browns  and 
defendant,  Albert  B.   Orunder,  Whereby  the  latter  agreed   to  buy 
the  property  for  $86,100,   the  pries  to  be  $4,100  per  acre  and  the 
contract   provided   that   *Xn  the   event   that   the  property   is  more 
or  leee   than   twenty-one   (31)    &cree,    at   the   tiae  of  closing,    the 
purchase  price   shall  be  increased  or  decreased   according  to   the 
actual   acreage,   as   shown  on  the   surveys   exhibited  to  the  purchaser 
or   such  new  surveys  ae   ahall  be  procured. * 

The  contract   contained   the  usual    provisions   for  the 
examination   of  title,   curing  defects,    etc.      Three   thousand  dollars 
was  paid  as   earnest  money  and  $17,000  more  was   to  be  paid  within 
60  days   fro^   the  date   the   title  was   shown    to   be   good.      The    evidence 
shows   that  the  property  was  bought  by  the  defendant   for   the  pur- 
pose of   subdividing   and  he   caused   a  syndicate  to  be   formed   «&nd 
sold   certain  interests  in  the  real  estate  £g  ambira  whft   j0in#d 
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th«   syndicate,   upon  payment   of  the  price  Agreed  upon.      The  iacney 

thue   obtained  was  deposited   with  a  bonk   and  a  plat   ol'   the  property 

wan   prepared  by  which   it  was   intended   to   subdivide   it   into  lots. 

When   the   time  came   for  payment   by  defendant   of  the    #17,000,   It 

wae  not  mad*  and   the  deal  fell   through*      The  document  on  which 

plaintiff ■  place   their   claim  ie  as   follow*: 

"October  15th,  1926. 
Messrs.    Carlstrome  i  Auer, 
Chicago, Illinois. 

Gentlecssn:        1  hereby  agree  to  pay  you  the   sum  of  $2250.00 
as  compensation  for  your   services  in   the  purchase  of  21-acres 
la  DesPlalnee,   Illinois,    as  evidar.ced  by  contract  dated  October 
13th,   1926.   between  Alfred  h.    wr under   Metf  MfesWl   I.    and  lidwin 
J.   Brown. 

c>aid    -22250. U>   is   to  be  paid  by   delivery   to   you  of  a  judg- 
ment note  for   this  amount,    to  be  made  payable  six  months  from 
date  of  delivery  of  deed,    said  note  to  bear   interest  at   the 
ratr  of  six  xt*r  cent   per  annum  payable  at  maturity. 

In  the   event  of  my  wilful  default  of  the  herein  mentioned 
contract,    I   agree  to  pay  you  the   sua;  of  #1000.00    six  months 
frore   such  default   time;   however,   in  the  event   tuat   this  con- 
tract  is  not  consummated   for   any  other  reason   than  my  wilful 
default,    it   is  understood   tnat  taere  is   to  be  no  liability  on 
ajy  oart  to  you. 

Yours  very  truly, 

Alfred   1 .    orunder. " 

Plaintiffs'   position  was  and   is   tha.t   the  deal   for   the 
purchase  of   the  real  estate  had  net  been  consummated  through  the 
wilful   default  of  the  defendant   in   failing   to  pay  the  money  as 
provided  in  his   contract  with  the  Browns,    and  plaintiffs'   evi- 
dence is   further   to    the    effect   that    the  failure  was  brought   about 
through  the   inability  of  the   defendant   to  raise  the  $17,000. 

The   theory  of   the  defendant  was  and  Is   that  he  re- 
fused  to  go   through  with   the  purchase  of  the  property  because 
there  were  defects  in   the   title  which  the  Browns  refused  to  re- 
move.     The  Chicago  Title  and  Trust  Company  rendered  their  written 
opinion  of  the   title  to  whien   they  specified   two   objections: 

*(8)      Roads   and   highways. 
19)      Orsnt,    permit  tint   the  maintenance   of  electric 
light  poles   and  wires   along  Bund  Bead  in  ac- 
cordance with  a  document  recorded   in  the  re- 
corder's office  of  Cook  County." 
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On   thp   trial      heee  were   the   two   objections   that    the 
defendant  relied    <pon  as  hi  a  reason   lor  not    consummating   the 
purchase.      The  21   icx    a  aentioned  in  the  contract  lay  between 
Ballard  .'>oud  on   the  northerly   end    -nd  nand  *.sad  and  Deapeter  street 
on  the   southerly   end. 

Defendant  offered  evidence  to    -he  effect   that  he  had 
made  a  re-survey  of  tn«  property  and   that  there  was  ab  ;ut  35/100 
of  an  aore  leas   than  a  survey  suhwitted    to  Ma  by  the  Browns  and 
that  the  Browns  were  insisting   ihsit  defendant   pay  for   the  property 
to   the  middle   of  imliord  hoad  on   tae  north  and    if    the  alddle   of 
Rand  Hoad  on   the   south;    that  he  refused   to  pay  for   this  land  which 
waa  in  the  two  roads;    sn-i  at  the  rate  per  aore  mentioned  in   the  con- 
tract  the    total  of  these   three  items  isade  $6,445. 

The  defendant  gave   testimony  to   the  offset   that  when 
the  parties  had  a  asetin^  with  a  view  of  closing  the  deal  he  stated 
he   *ould  not   pay  #6,448  because  that  was  not  warranted  by  tne  con* 
tract   and   tnat   the  Browns   insisted   it  Bust  be  paid  and  that   there- 
fore defendant  abandoned   the  contract,      91  a  in  tif  is  produced  a  num- 
ber of  witneeses  who  wars  present   at   thia  meeting  and  who   testified 
In   a jb r.t once   that  so   question  concerning  the  *S6,445  was  mentioned 
by  anyone;    that  no  objection     was  mads  to   the  title  and   that  the 
defendant   stated  he  was  unable   to  get   the  money  tmd  wanted   further 
tics,  which   the  Browns   refused  to  give  unless  a  further  cash  pay- 
Rent  was  made. 

The  Jury  was  instructed  specifically  on   the   theory  of 
the  two  contentions.      It  found   In  favor  of   the  plaintiffs  and  we 
think  Its  finding   is  in  afaeord  with  the  greater  weight   of  the 
evidence.     Any  other  verdict  on   this  question  would  have  to  be   set 
aside. 

Th*  contract   for  the  eala  of  the  property   specifically 
described   tne  property  aa  facing  on  Ballard   and  hand    roads;    that 
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provision  is,    "Approximately  twenty-one  (21)    acres  more  or  less  in 
the  town  of  bain*  with  frontages  on  h  »nd  Road   and  hail%rd  Koad." 
W#  think  it   obvious  that   the   property   the  Browna  was  sailing  to  tha 
defendant    and   for  which   tha  defendant  had   agreed   to   pay,   waa   the 
81   acres  uore  or  leas   that  bordered  on  the  two   roads,      ilia   evidence 
showed   that   alee  trio  light   or  other  polee  were   constructed  in   tha 
road   and  not   on   the   property    in   question.      In   view  of  the   conten- 
tion* of  both  parties   ii«    tnis  case,   and   of  the   evidence  Introduced, 
wo  are  clear  that  neitner  of  the  two  objections  urged  by  the  de- 
fendant was   of  any  moment. 

A  careful   consideration  of  all   the  evidence  la   the 
record,  much  of  whie     we  have  not   r^farrsd  to,   leads  us  to   the 
conclusion   that  the  failure  of  the  defendant  to  purchase  the  real 
estate  waa  not   caused  by  tfte  two  objections  made  by  him. 

A  great  deal    is  said  in  the  briefs   as  to  whether   the 
evidenoo  warranted   the  finding  th<»t   the  default,   if  any,  on  tha 
part  of  the  defendant  was   "willful"    and  a  great  m«jiy  authorities 
are   cited  defining   t$ls  term.      The   jury  was  Instructed  and  complaint 
is  made  of  some  of   the  Instructions  in  this  respect,    but  we  think 
the  jury  would  not  be  misled  by   any  inaccuracy  in  any  instruction; 
and  we  think  it  would  ssrve  no  useful  purpose  to  discuss  the  various 
meanings  of  the  term  "willful**   because  we  believe  it   is  obvioue   that 
if  the  deal   fell   through,   as  we  have  Indicated   above,   it  was  on  ac- 
count of  the  willful   default   of  defendant.      He  refused   to   carry 
out   the  di»al    for  the  reason  that  he  was  unable  to  do   so   or  for   seme 
other   reason   of  hit  own;    tut,    as    stated,  we   think  it   clear   that  he 
was  wholly  unwarranted   in  placing  his  refusal   upon  the  objections 
to   the  title. 

A  great  many  documents  are  in   the  record    uid  a  great 
many  sore  were  offered  and  refused.      Complaint  is  made  to   the 
admission  and  exclusion  of  evidence,  but  we  are  clearly  of  the 
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opinion  that  any  error   in  tnia   respect  wuld  not  aflVet   the  re- 
sult.    W«  think  the  defendant  was  not  prejudicially  affected  by 
the  ruling  of  the   court   on  the  exclusion  or   admission  of  evidence 
nor   in   the   instructions,    and    since   the   result  reached     was   the 
only  one,   we   think,    taat   could  be   sustained,   we  do  not   stop   to 
dieouss   the   aTbUttaiit  of  counsel   for  the  4*f  enfant  in  these 
respects. 

The   .1ud</iient   of   the  kunictnai   court  of     hicago  is 
affireed. 

Katehett,   ?.    J.,   and  keou rely,   .7.  ,    concur. 


HP** 

.   ion  »»tr  »«DMt*l»fe  %tU  iBlrit  *¥ 


34477 


IHK  FK  FLU  QfJ&&   STAXB 
lLXIkOI3, 


Defendant  In  Error, 

VO. 

FRa**  QOUkJJk, 

Plaintiff  in  Srror. 


XRhOH   tO  &CklCiPAi   COURT 

If  cm  cas  o. 

259  I.A.       5y 


hH.    JUSTICE  0»CGkJ»Oft   WUtSWB  Tffi  CPl&IOk  OF   TUB  COURT. 

By   till*  writ   of   erior    the  defendant,   Frank  Conuan, 
seeks   to   reverse  a  judgment   of  the  *,unicip**l    court  of   Chicago 
finding  hi»  guilty  of  a  wilful   and  *alieious  assault  with  a  deadly 
weapon   coijaenly   called  a  pocket  knife  upon  one  keyers.      Defendant 
was   sentenced   to  one  year  it*  the  riouse  of  Correction. 

The  reeord  discloses  that  on  February  7,   lv 30,  leave 
was  given   to   file  an  information  against  Frank  tlSHMsa*      Ihe  infor- 
■ation  was  signed  and  sworn   to  by  Mllie  Layers  and   it   charged   that 
Billie  keyers  had  been  assaulted  by  tne  defendant,   Fran.    Gorman,   on 
February  6,  1950,  with  a  poeket  knife,      upon  filing  the  information 
it  --as  ordered   that   the  cause  be  transferred  to   the  jury  calendar 
and    thereupon,   being  transferred,    it  was  set  for  hearing  February 
13th.      Xhe  trial  began  on  February  18th  and   the  order,   as  appear e 
frojrfc   the   conation   law  reeord,    shews   that    the  defendant   pleaded  net 
guilty,  waived  his  ri&ht   to   a  jury  trial,   and  it   is  recited  that 
the  defendant  was  represented  by  counsel.      Ihe  ease  was  finished  on 
the  next  day,   February  19th,   and   the  reeord  again  recites  that   the 
defendant  appeared   in  person  and  was  represented  by  counsel   and    that 
after  the  testimony  was  all  near*   the  court  found   the  defendant 
guilty  as   charged   and   the   sentence   as    stated  was   imposed.      Ihe 
judgment  order  commanded   that   the  bailiff  take  the  defendant  from 
the  bar  of  the   court   to    the  House  of  Correction  and   the  latter  was 
to  keep  nisi  for  a  period  of  one  year. 
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The  next   that   appear*   In   the   record  was   the  order  of 
a  arch  17th,   in  which   it   is   stated    that   the   defendant,   being  repre- 
sented by   counsel   and  present  in  open   court,   moved   for   a  new  trial 
and   in  arrest  of  Judgment,   both  of  which  motions  were  overruled, 
A  stay  bond  was  authorised  in  the   suia  of  #3500  pending  a  writ  of 
certiorari   to   this  court,   and   thirty  days  were  allowed  for   the 
filing  of  the  bill   of  exceptions,   and   the   cause  was  continued   for 
thirty  days.      The  stay  bond  was   filed  and  approved.     Afterwards  the 
bill  of  exceptions  was   filed  and  approved.      It  purports  to  recite 
In  narrative   form  what  was  testified  to   by  the   (fix  witnesses  who 
appeared   and  testified   in   the   cause  on   the   trial,      The   trial   Judge 
states  in,  the  bill  of   exceptions   that  "The  defendant,   Frank  (tarmac, 
was  net  represented  by   counsel  at   the  hearing  of  said   cause.*     And 
this  finding  mast  be   taken  to   state  the  fact,    although   contrary  to 
the  recitation  written  by  the  clerk  in   the   (flHMNI  law  record. 

Substantially,    the  only  point. made  by  the  defendant    u~- 
ls  that  the  evidence   fails  to  prove   that  he  was  guilty  beyond  a 
reasonable  doubt.      And   after  a  careful   consideration  of  all  the   evi- 
dence in  the  record,   w     are  of   the  opinion   that  th*i  contention  must 
be  sustained*     The  evidence  as  preserved  in   th*  bill  of  exceptions 
is  very  unsatisfactory. 

The  testimony  of  the  complaining  witness,   Billie  aeyers, 
was  to  the  effect  that  when  he  returned  to  hi  a  room  where  he  lived, 
about    three  or   four  o'clock  it;   the  corning  of  Uovei&ber  6th,  he   found 
the  defendant,  Frasik  Sor&an,   and  Mamie  Griffin  in  the  room;    that 
both  had  been  drinking  and  were  under  the  influence  of  liquor;    that 
an  argument   started  and   that  Gorman  drew  a  knife  and  cut  him  "on 
the  mouth;*   that  ^*yers  then  went  downstairs,   apparently  one 
flight,   although  we  are  not   certain  en   this  point,   and  testified 
that  he  then   called  the  police;    tnat  the  police  did  not  arrive 
•until  about  two  or  three  hours  Inter;"    that  while  the  witness  was 
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etanding  in  front  of  a  restaurant,   downstair  a  froc  where  he  lived, 
the  defendant  carte  down  and  pushed  hi&  through  a  window  ir.  the 
restaurant,  breaking   the  £lass. 

a  witness  who  *M   employed  il  the  restaurant  testi- 
fied  that  there  was  a  quarrel  between  defendant  and  Beyers,   and 
that  keyere  was  pushed  through  a  window  la   the  restaurant;    "that 
there  wm  blood  on  the  back   stairway  leading  to  the   second   floor.* 
Whether  this  was   the  stairway  down  which  &.ey©rs  is   supposed  to 
haws  walked   after  the  assault,    ar  he  testified,   the   record  is 
uncertain, 

Ihe  defendant  and  iiamie  Griffin  gave  testimony  to   the 
•ffect   that  thty  were  FtojMUlf  on   the  street  corner   talking  *»hen 
lLejw  appeared  and  called  Geraaexi  son;*  vile  MMt|   that  Gorman 
pushed  k^yera  away  as  he  was  *f»r»»«M«l  in  a  threatening  attitude, 
and  that  kcyera  "fell   into  the  plate  glass  window"  of  the  reetau- 
rant.      There  is  nothing  la    the  record  M   to   whether  the  defendant 
or  tfcKie  Griffin  were  asked   If  they  ')&*.&.  been  la  defendant's  roes. 
The  two  police  ef fleers  *he  »&d#  the  arrest,  testified  that  they 
received  a  call  and   responded;    that  they  found  the  defiant  ucd 
keyere  at  Ashland  avenue  tend  'j-.adi«on  street;    that  there  was  a  plate 
Class  window  broker,   in  the  restaurant;    that   they  put  defendant   and 
key era  in  the  patrol  wagon  and   that  kausle  Griffin  wanted  to  go 
alont. ,  which  aho  did;   that  when   they  got   to   the  station  and  get 
out  of  the  patrol  wagon  Mamie  Griffin  told   the  officers  she  hud 
been  assaulted  by  i*ey«rs  vital  a   :.nife  while  they  were  riding  in 
the  patrol  wagon;   that  the  ■WMW  was  cut  en  the  face  at  that  tisie 
and  was  bleeding;   that  Jaeeie  Griffin  was  cut  by  Millie  Beyers  and 
that  when  keyera  feot   into   the  patrol  VftgM  he  *-aa  not  cut. 

'fhe  evidence  is  sc  unitatief&ctery  raid  contradictory  that 
we  are  unable  to   say  that  defendant  was  proven  guilty  beyond  all 
reasonable  doutt, 

Ihe  Judgment  of  the  Municipal   court  of  Chicago  is  re* 
versed  and  the  cause  is  remanded. 
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katchett,  ?.J. ,   «nd  keSurely,   J.,   concur. 


<U  »tf  Mm*  .-*tum$*mT  «  *•  taoxl  at  **t*R»*» 

<.bnlw  *  Otyaaiiil  kmilmMQ  **»  raw*  #*4* 
»i  <•)*  *j3tf    '  »*£*•?  arikfi 

;»»Yt* 

lY   «*0«    0*03*4  ft*  U   J^ri***!**   *«•*** 

i  »isrfi'     .*«** 

^»iii  j  *■*«  ■&*  •%#  *t  *M 

li/r  ba&ti**>  •  I  i>*  *!*••* 

«  «*w  ■£«•    ;*»*tJ&  a^ifc  *a  ftoal/isA  *a  **»x** 

*o*    }iis*a*1*fe  itiq  \9ii4   **dJ    .  I*«MT1   #  Mi***  wafeaiw  a 

«^  bm  now*1  X«*4*«  »rf*  ai  •*•*•* 

.    a*jf»  v 

I  SU9 

<;**  %*  b»3li>**9*  a**** 

♦>*   9tU 

%#,  .   «•»  auxtlxi.'  *J«*4  jajU   ;»«  v*»  bmm 

j*,n$  I   «i  **a*£;4v* 

Iift   ?.  >vovi  ***  Jaafcwl**  J*iii  t««   oi   »X«f»a»  *l*  *«r 

. 
•**   «i    ■i**J  f**>    ^«qJt» Xcuj^  srti    to   *o*/«g»at  arfi 


.tyonoa   ,  .1    .^Ift-saC*!!  t>ns   ,•*•*  ,  U**l»i*li 


MHO 


xajEoDOiot  Kisowsia 

Defendant   in   ajrVor, 


BARBARA  OSWALD  «t  el. 


■ORIHCSAilKR  FKDKRAL   FIJi.iisCk    .    .  , 
an    Illinois   Corporation, 

. laintiff     in   arror. 


I  .A.  666 


*r.  jusTicK  o'cgmwh 


IttS  OPI&XOE  0*  THK  COURT. 


by   this   appeal   the  1»  or  the  enter  Federal  Finance  Company, 
one  of   the  del* en  «»nta   in  a  foreclosure   suit,    seeks  to    reverse  a  de- 
cree of   foreclosure  by  whie.;   it  was   decreed   that   the  finance  Company 
had  a  lion  on   the  preuisea  being   foreclosed,    subject   to  two  prior 
mortgagee.      The  contention  of   the  finance   Company  is   that   i$e  lien 
should  have  been  decreed    to  be  inferior  to  only  one  of  the  mortgagee. 

The  ease  was    referred  to   the  raster  who   toox   the   evi- 
dence,  made  up  his  reoprt,    "tnd   recommended  a  decree  el    foreclosure, 
and   found    that   the   Fin  (knee   Company  had   a  third  lien   on   the  premises. 
Objections  were  filed   by   the  Finance  Co&p.*ny  and   they  were  overruled 
by   the  waster.      The  matter    than  cane  before   the  chancellor  and  a 
decree  was   entered   confirming  the  maater'e   report,     ho  order  wae 
entered  or   suggestion  mide   that   th<"  objections   to    the  ma star's  re- 
port  stand  as   exceptions   and  indeed  the  objections   filed  are  more  in 
the  nature  of  legal  authorities  cited   than  objections   to   the  master's 
report,     J*o   exceptions  having  been   filed  on  the  coding  in  of  the 
master's  report,    it  is  final   as  to    all    questions  of  fact,   (Decatur 
Coal    Co.    v.    Clokcy,   332   111,    253)    so    that   in   this  view  of   the   record 
the  decree  must  be  affirmed.     But   in  any  view  of   the   case,   there  is 
so  merit   in  the  Finance  Company's  contentions. 

The   record   discloses   that   on  lievember  15,    1927,   a  trust 
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deed    ••curing  an    Indebtedness  of   #2200  «»•   executed  by   the  owner 
of  the  provisos,    the   sa^g  being  the  trust  deed  to  foreclose 
which   the   complainant   filed    In    the   inataiit    auit.      On   January  7, 
1928,    the  o*n«r  of   the  prew.ises  gave  another  trust  d«ed  to  secure 
an   indebtedness  of  $37'. -0,    and   on   the  same  day  the  o-?ner  of  the 
inouiDhrar.ee  secured  by  the  iirsi  trust  deed  executed  a  document 
by  whicn   the  first  trust  deed  was   subordinated   to    the  lien  of  the 
second   trust   deed.      This  was  not   filed   for   record  until   July  28, 
1928,      On  hoY*»ber  14,   1927,    the  mort^acr   executed  her  note  for 
$1200  payable  to  Harry  H.   wusterhausen,   who  had  been   theretofore 
employed  by   the  mortgagor  to  »«xe  certain  improvements  on  the 
preisiaes.      The  note  bore   the  endorsement,    "This  note  is  secured 
by  a  lien  on   the  property  located  at  5000  ttetropole  Avenue, 
Chicago,**  which   is  the  pwfjit  being  foreclosed,      at  the   same 
time  the  mortgagor  executed  a  document   in  writing  which  has  been 
designated  a  "Property  J-ien,*  wUch  referred   to   the  #1300  note 
then   executed   and   provided   that  the  owner  would  not   sell  or 
transfer  the  property  while  any  part  of  the  #1200  remained  unpaid 
and  it  was  provided  that  the  $1200  or  any  portion  which  re.  ained 
unpaid   should  be  a  lien  and   charge  upon   the  premises  until  paid. 
This  document  was  acknowledged  and   filed  for  record  on  November 
30,  1927.      The  day  prior,   which  was  Jsevember   29,  1927,  Wustsr- 
hausen,    the  o*ner  of  the  note   %n&  document   above  stent! on ed,   exe- 
cuted an   as  si  gnu;  wit  of  the   'Property  Lien*   to   the  Finance  Co^pan* 
and  on  August  21,   192  3,    the  Finance  Company  caused  Judgment  to  be 
entered  against   the  mortgagor   for  $1135,   bein^  the  balance  rer-aining 
due  en   the  note. 

The  evidence  further   she-**  tuat   three  days  before  the 
assignment   was  &*deywu*terhau»en    to    the  Finance  Coepuny,   n^ely, 
aovewber   26,    1927,  he,   lueterhausen,  aade   and   delivered    to    the 
mortgagor  a  waiver  of  ail  Keeh&nlc'a  liens  he  might  have  against 
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the  premises  on  account  of  any  labor  or  material   furniahed  the  mort- 
gagor  in    the   improvement   of     he   pra*.ia*s.      And   on    the    same   day  ffus- 
terhaueen  made   and   Slivered   a  contractor's   affidavit   to    the  sort- 
gage  r  in  which  he   swore  that   all  bills   for  labor  and  material   had 
been  paid   and   discharged   and    that  he  made   the  affidavit   for  the 
purpose  of  procuring  fro?*  a  savings  bank   *on  behalf  of  Barbara  Os- 
wald  (the  mortgagor)    a  final  payment  of  fifteen  Hundred  and  no/10© 
Dollars   (|15OO,O0)   upon  said   contract  for   said  labor     r  material   or 
both." 

A  great  many  points   are  Mail  by   the  Finance  Coi  pany, 
all  of  which  we  think  are  entirely  without  m-rit.     One   ia   that  the 
decree  is   erroneous   in    that  it   fails   to  make  findings  of  fact. 
This   is  unnecessary  because    the   ease  was  heard  before  the  master  and 
the   evidence  is  in    the   record.      This  has  been  so  long  the  law    that 
wt  are  unable  to   see  why   the  point   should  be  now  jnade. 

The   evidence   sho*e   tnat   the  lien  of  Wuoterhausen  was 
waived  before   the   second  mortgage  tMMNMM  a  lien  on   the  pre&isee.    *he 
owner  of   the  first  mort  age  had  a  right   to   agree  with   the  owner  of 
the   second  mortgage   to  have  the   first  mortgage  subordinated  to   the 
one   that  was   secondly   recorded,      this  in  no  way  affected  the  rift;iits 
•  f  the   Finance   Company.      The  finance  Co:  p any  was  given   a  lien   for 
the  amount  of  the   judgment   in  the  Municipal   court,    an .-»   fror   what  we 
have   said  it  is  obvious   that   this  lien  was   inferior  to    the  two 
mortgage  liens. 

Th«»re   is  no  sa«rit  in    this  MTit  of  error   and   the  decree 
of  the  Circuit   court  of  Cook   county  la  affirmed, 

Uatehett,   P.    J.,   and  keSurely,    J. ,    concur. 
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Defendant  in   Srr^r,        )  jf 
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'  i     [  J  09  CHICAGO 

Jg?FAR1X)   PICKJ8T,  ) 

b£.    mm  O'COlUiOR  DKLIVWfcSD  Tilfi  OPINIO*   Of  TEE   COUKT. 

By  this  writ  of  error   the  defendant,   Jeffardo  Picket, 
seeks   to    return  a  judgment   oi    the  hunicipal   court  of   Chicago  which 
adjudged  him  g<ilty  of  carrying   a  revolver   concealed   on  hie  person, 
and  imposing  a  sentence  of  180   daye  in  the   county  jail. 

*e  have  only  the   cordon  law  record  before  us;    the   evi- 
dence that  was  heard  on   the  trial    is  not  in  the  record.      It  appears 
fro;;    the  r*eord  that  on  June  12,   193*  ,    the  defendant  was  arrested 
without  a  warrant  and   taken  before   the  court  and  by  leave  of  court 
an  information  was  filed   charging  that   defendant;   on  June  19th, 
1930,  unlawfully  carried   a  revolver  concealed  on  or  about  his  per- 
son,  in  violation  of  the   statute.      The  ease  went  issued  lately  to 
trial,  defendant  being  represented  by  counsel,     he  was  arraigned 
and  entered  a  plea  of  not  guilty.      Thereupon  the  court  advised  de- 
fendant of  his  right  to  a  trial  by  Jury  but  defendant   elected  to 
waive  a  trial  by  jury  and  by  agreement   the  trial  was  before  the 
court  without  a  jury.      The  court  heard  the  evidence  and  argument  of 
counsel,   found   the  defendant  guilty  of  carrying  a  revolver  concealed 
on  his  person  as  charged  in  the   information,   and  he  was  sentenced 
as  above  stated. 

It  is  contended  that   the  information  is  defective  in 
two  particulars:      (1)    that   it   charged  the   commission  of  the  ofl'mrm^ 
to  have  occurred   "on   the  19   day  of  June  A.B.    19230;"   that   this  was 
an  impossible  year;    and   (2)    that   even  If   the  information  be  con- 
strued to  have  charged   the  defendant  with  having  earn  (bitted   the 
offense  on  the  19   day  of  June,   1930,   yet   it  is  defective  because  it 
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was  ifom  to  ok  the  MNfe  of  Jun*,   1930.     Th**  first  contention  Is 
answered  by    the  state's  Attorney   but  no   reply  ia  &ade    to    the   fc«-cond 
point.     Wo  think  thf>re  is  no  merit  in   the  first  contention.      It  ap- 
pears  that    the  information  was  on   an   old   fMH  or  printed  blari.  which 
stated   the  year  to  fee    "A.    D.    192,  mir"   and   there  was  writtfta    in  the 
blank  the  figures  "30  ".      It  Is  obvious    that  the  y*&r  mentioned   in 
the  information  was  19  30.      l>ut  MMMN   is  no  explanation  by  the   state's 
attorney  as  to  way  the  information  should  not  be  held   to  be  defec- 
tive on   account  of  the  seoond  objection,   and  we  thin,    no   snss*«r  can 
be  Biade.      The  information,  which  is  sworn   to  on  June  12th,    charges 
that  defendant  ©even   teft   sifter   that  3ate  was  carrying  a  revolver 
concealed  on  hie  person.      The  ease  of  the  Fecpif  e_  v,   i?ei,ft8frei.nf    255 
111.    53o,   cited  by   counsel   for  the  defendant,   i*  in  point.      In   that 
ease  it  was  held   that  the  Information  was  defective  because  it  was 
sworn  to  en  July  3,  1909,  while  it  charged   the  offense  to  have  been 
e©»ssfcitt»d  on  July  1£,  1909,      Xhe  court  there  said   (531):    "At  the 
trial   the  date  averred  MMU   any   ti&e  within  the  Statute  of  Limita- 
tions,  but  in  determining  the   sufficiency  of   the  indictment  the 
date  alleged  fcust  be  taken  as   the  true  one.      (jJrteyar  .v.   Xhe,  People. 
176  Hi.    590.)*     The  court   then  pointed  out    that  section  2?  of  the 
Municipal  Court  act  required  an  information  presented  by  a  person 
other  than  the  State's  attorney  should  be  verified  by  such  other 
person's  affidavit  and,    continuing,    said:      "This  information  showed 
on   its  face  tnat  it  wan  presented  by  a  person  other  than  the  State  Hi 
attorney  and  was  verified  by  s^ch  person's  affidavit  on  July  3,      * 
1909,   but  it   charged  no   offenee   because  It    stated  that   the   defendant 
ttBwltted  the  acts  with  which  he  was   charged  on   July  13,   1909.      It 
was  impossible  the  verification   could  apwly   to   future  acts." 

In  the  instant  MM   the  infers  ation   is   sworn  to    on  the 
12  of  June;   not   only   that,    but  the   trial  was  h.edl  on   the  12  of  June 
and   the  defendant  was  found  guilty  and  sentenced  on    that  date  while 
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the   information   charged   the  offense   to  h*»ve  ocourred  ©jo   the  19,   ©f 
.Tune,   an  iliMUlJVIt  '1at*. 

The  Ju4#a«nt  of  the  Municipal   oourt  of  Chicago  i» 

r«nrere«4  a*H   the  cau«e  ie  remnnled  to    that   uourt. 
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MH.    JUSTICE  0»CO.*USOB  BKL1VBRKI)  THS  0PX2I0*  OF  THE    COURT. 


Complainant •   filed   their  bill    to   nro»8   tw<?  contract a 
for  the   sale  of  real   astute  *hieh  wore  alleged  T<'»  kfi   i  cloud  upon 
tho  titlo  of  the     premises,        'Hhs  defendant  Iio*e  after  answer  filed 
his  cross-bill   seeking  the   return  of  hie   earnest  money  he  had  paid 
eowplai  .nte  under  one  of  the   contracts.      The   cause  waa  referred  to 
the  master,   who  made  up  hie  report  recommending  the  relief  prayed 
for  in   the  bill  ani   alao  recti: »ai«m1infe  that    the   crose-bill   be  dia- 
mlased.      The  report  waa  approved  by  the  chancel xqt  and   a  decree 
entered   in  accordance  with   the  report  of   t&e  nail IT.      Defendant 
Rose   alone  haa   prceecuted   thie  writ  of   error,   hie   contention   being 
that   the  court   ehould  h^ye  awarded  him  the   return  of  his  earnest 
money. 

The   record   'lleclosea    that    complainants  were  the  o*R*r» 
of  a  flat  building  known   aa  nu&b*ra   531   to    539   addl »on    street, 
Chicago,   which   they   purehaaed    froiia    .-eorge   h.    ileppie   ar<d  wifa  on 
August    3,   1S23,    and   on  January  IS,   1984,    they    imtered  into   a  con- 
tract  of  sale  with   defendant  Hose,   thereby   they  were   to   sell   the 
apart&ent  building   to  ftoaa   for   8194,000,      #5,000  of  which  waa  to 
be  paid   in   cash   and   a  provision  was   also  made   for  deferred  payrenta. 
At  the  time  the  contract  ▼aa   executed  iioss  did  not  have   the  15,000 
eam*at  money  but  he  paid   thia  by  &iving  #2,500  and  a  note  for 
$2,500  due  in   fifteen   daya. 
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The  contract  contained   the  usual  provisions  about  the 
examination  of  title,    -in  opinion  on  which  was  to  he  r.iyan  by  the 
Chicago  Title  and   rruet  Company.      Afterward   this  opinion  was 
delivered  to  counsel   Tor  cos  plait  ante  m<&   there  is  evidence  to 
the   effect   that  he  sent  it   to  defendant  or  hi*   counsel   «o   that 
the  latter  could  make  any  objections  he  mignt  have  to   the  title 
and  consummate  the  deal.      There  is  evidence  in  the  record  to  the 
et'feet   that   the  note  for   $2,900  not  having  been  paid  when  due, 
desaand   Tor   payment  was  ma.de  on  defendant,    and   not  having  been  paid 
complainants  caused   .Judgment  by  confession    to  be  entered  on  the 
note  in  the  Municipal   court  el'  Chicago.      BM  evidence  also  tends 
to   shew   tuat  on  U&tan  3rd  following  complainants  sent  a  notice  by 
registered  mail   to   the  $/ftmiim%t   declaring  the  contract  forfeited 
by  the   failure  of  defendant   to   consulate   the  transaction   and 
notifying  defendant  that   oompi&lnantswould  retain  the  earnest  money 
aa  liquidated   damages  as  provided   in    the   contract. 

The  defendant  offered   evidence  to   the  effect  that  he 
had  net   failed  to  carry  out   the  terns  of  the  contact,   i;ut  that  on 
the  contrary  he  was  ready,    able  and  willing  at  all    three   to   do   so 
but   that   the  failure  was  caused   through  the  default  of  complainants; 
that   the  complainants  failed   *to  comply  with  the  contract  and  re  ove 
the  |Htt  mortgage  which  had  coxae  to  his  knowled&e  for  the  first 
tine  in  the  letter  of  opinion  by  the  Chicago  Title  4  Trust  Go,;" 
that   this  mortgage  was  not  mentioned  in   the  contract  of  sale  but  ap- 
peared  in  the  opinion  of  the  Chicago  Title  &.  Trust  Co.,   and  that 
sines   the  defendant  did  not  purchase   the   property  subject  to  this 
mortgage,   it  was  complainants1    duty   to  remove  the  mortgage,   and  com- 
plainants not  having  done   this   they  had  breached   the  contract. 

Complainants  *   solicitor,  who  had  withdrawn  before   the 
trial,    testified   that   the  day  before  the   contract  was  made  the 
parties  .ret  in  his  office  and  discussed  the   ten  s  of  sale;    that    tt 
was  there  stated  to   defendant  that  there  was  a  mortgage  on   the 
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property  of  117,^0,    oeiag  the  on*  in  question,   on  w^ioii  there  ta« 
on  unpaid  balance  of  48500 ,   and   that  defendant  wi»s  alsc   stdviaed  at 
thot     time  that  provision  for   the  payment  of   thio  £8510  hud  been 
made  by  iieopic,    the  former  owner  of  MM  presiioot,  by  dspoeiting 
♦•400  worth  oi  notee  secured  by  a  imtiligign  on   the  property  with 
the  Chicago  title  &  S'rust   Co.  ,   the  arranseAent  beln^  that  the 
98500  would  he   taken   care  ei    in   that  manner.      Th*   def  endai  t  denies 
that  h«  was  at   counsel's  offie?   tue  day  before  the  contract  »as 
Bade  and  denies  any  knowledge  of   this  &or  lgMJt«     AsW   tlM  defendant 
contends   that    Uiis  testimony  of   counsel   for   MM)   complainants  was 
inadmissible  because  it   tended   %o  v^ry   the  ten**  ui'   the  written 
contract.      This  contention  cannot  Mi  sustained*      in   the  first 
place,   th«  defendant's  contention  was   thas,  ne  first  learned  of 
this   encur-braneft  when  he  received   the  opinion  of  III*  Chicago  fitle 
&  Trust  Co.      Therefore,    it  was  entirely  ccapetcnt   to  offer  evi- 
dence tending  to   show  that   such  was  not  the  fact   but   that  he  knew 
of  the  encumbrance  before    th«?  contract  was   signed,     l^oroo^er,  when 
counsel   for  complainant*  testified  before   the  WHt IT  and  went   into 
all    this  natter  in  »*etiil    ««nd  was   cross-exa&ined  at   considerable 
length,  no  objection  was  made  that  the  evidence  was  incompetent 
nor  was  any  objection  aiadc  to   this  testimony.      It  is   elementary 
that   the  competency  of  this  evidence  cannot  be  raised  now.      There 
is  much  other  evidence  in  the  record  touching  the  question  ao  to 
whether  the  defendant  hud  knowledge  of  the  $3600  encumbrance,   but 
which  we   think  It  unnecessary  to  mention  here.      9*1  master  found 
that   the   defendant  was  fully   informed  about  this  encumbrance,      hie 
finding  **>»  approved  by   th*.    chan^ftllor   and  Vi  think  the  fir  ling  Is 
warranted  by  the  evidence.      Cert&irk  it  is   that  we  would  be  unable 
to   say  that   th<»  finding  of  ttn>  Mairtff.    approved  by  lbs  eji&ncellor, 
ie  againet  the  manifest  weight  of  the  evidenee.      Iher*  is  also   con- 
troversy as   to  whether  complainants   sent   and  defendant  received 
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notice  declaring  the  forfeiture  of  the   contract,    *uid  whether 
defendant  returned  the  opinion  of  the  II  tie  ft  Trust  Co.    to  <$oa- 
plainants  or  their   counsel.      these  questions  were  id  so   found  by 
the  as.-vjter  in   favor  of  the  eoiuol&inants.      The  decree  aporoved  the 
findings  of  the  aatster  and  we  art  unable  to   say  that   the   finding  le 
not  warranted  by   the   evidence. 

Cotfi.olaint   i»   &J  wo  i&ade  that   counsel  who   represented 
the  eer.pl.  dn&nte  in   th*  transaction  (but  who  withdrew  before  tes- 
tifying) had  a  direct  intereet  in   the   suit   and    that  he  was  there- 
fore  Haqpsfsliilfli  as  a  witness;    that  he  would  gain  or  lose  by 
the  decree  that  »i^h.t  b*   filtered  iJa   the  case.     We  thinx   this  con- 
tention  ie     untenable.      I'he  fact   ttMsl   MWftMA    represented   the   com- 
plainants in  preparing  the  contract  and  in  preparing  and   filing 
the  bill,  would  affect  the  weight  to  be  given  to  his   testimony  but 
would  not  disqualify  hies,   nor  Wjriaj  a&y  i&oney  that  he  might  re- 
ceive M  a  result  of  tin?  suit    'ieqaalify  hits.     He  was  not   directly 
interested  in  any  decre*  that  taigat  be   entered. 

A  further  complaint   is  saade  to  testimony  of  Samuel   Q, 
auffett  on  the  ground  that  Jsuffett  was  not   the  agent  of  the  defend- 
ant,     there  was   evidence  to   the   effect   that  &uffett  had  represent- 
ed the  defendant   in  this  matter  as  his  counsel.     And   there  is  other 
evidence  tending  to   show  that  Muffett  hi&self  had  a  direct  interest. 
There  is  evidence   to   the  contrary,  but  we  think  the   evidence  was 
all  admissible  and  obviously   the  relationship  of  the  parties  was 
all   taken   into  consideration  by  the  aaster. 

There  is  other   evidence  in   the  record  concerning 
defendant's  ability   to   carry  out   the  contract  and   the   fact    that 
he  endeavored  to  sell   the  property  after  ha  had   entered  into  the 
contract  with  complainants,  but  we  thin*  it  would  serve  no  purpose 
te  discuss   this  evidence.       **e  have  carefully  examined  all  of  it 
and  ail  of  tne  evidence  in   the  record,   and  upon  a  oareful   considflsa* 
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tion  of  all   the  r#oor<*#  we  are  of  tne  opinion  tnat  v«  would  not 

toe  viirrxnteA   la   riijsturbin&   tn#»  cteere**  en   Ui«v  ground   that  tt    it 

against   ttM  ra»nif*»t  weight  oi  the   eTldonce, 

The  deere*  ©i'  the  Hnptl'ljl'  aourl  of  Coo*  county  is 
affirmed. 

SUtehett,  t\   J, ,   an*  koiiarely,   J.,    concur. 


... 


MM 

B.   f,   I1WMAI,  D^ldl  BurineiV' 

as  The  Chicago  lfttttf   Put* Maying  Coy£ 


ABTtfUR  KICH2X,   Do  in*-  i?uriness   as 
Arthur  iiehel   I  Cz,t 

Appellant. 
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■      JtR.    JUtiTICB  O'COSSOf:   DS11VKRXU  THE  QFZ1X01  OF  HB     9   BIT, 

Plain  till  brout-  t   suit  against   t&e  defendant   to  recover 
|SeO   claimed   to  be  du"  uist  under  the  teras  of  a  yritt^r   contract. 
There  was  a  trial   before   the  court  without   a  Jury,    tmi  a  finding  and 
JudK«ect  In   plaintiff's  fever  for   the  aaouat  of  his   claitt,    an?!   the 
defendant   appeals. 

The  ttaterial   parte  of  the  -written   contract   afff,    "The 
Chicago  H«al   Sstate  lymvi   It  hereby  authorized  to  in&ert  our  adver- 
tisement  In   the  Mi  YOUP   MH  UNHfMl   I38UX  to  occupy   space  of 
Que  p*ge,    for  which  *e  sgree  to  pay  $2CC.G0,  **« 


Accepted  by 

P.   F.   hewraan 
for   the   Chicago  Heal 
3 state  Board. 


Arthur  Michel  a   i.c. 
By  Arthur  Michel. * 


The  above  contract  was  not  assigned  by  the  Chicago  Heal  Estate  Board 
to  plaintiff  and   the  defendant  contends  that  the  contract  is  a  con- 
traot  between  himself  and   the  Chicago  Real  Estate  Board  and   therefore 
plaintiff  cannot  maintain   this    Action.      The  defendant  admits  that   the 
contract  on  its  faot  is  between    the  Chicago  MftA  Estate  Board  and   the 
defendant  but  he  contends  that  he  is  the   undisclosed  principal   and 
that  the  Chicago  Keel  Estate  Beard  waa  his   agent  and   therefore  unrter 
a  "ell   established  law,  he  b^ing   the  undisclosed  principal,   can 
maintain  the  action.      The   -tiff leal ty  with  plaintiff's  contention  is 
that  his  own   testimony  shows   that  the  Chicago  Real  Estate  Board  was 
not  hi?  agent,   but   shews,   on   the  contrary,    that  he  was  the  agent  of 
the  Chicago  Heal  '-state  iaard.     Plaintiff  testified    that  he  was   the 
owner  of  the   "Chicago  Healtor"  which  was   the  magazine  in  which    the 
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advertisement  w«s  printed,    and   "that   the  Chicago  Real  Setefel  ioard 
diraot*d  hiai  to  publish  th«  p#per  by  a  wri  cten  instrument  which  he 
could  produce,   if  necessary. H      This   test  let  cay  indicates   te  he   that 
tii*  Chioafco  h*al  lavute  Board  MM   the  principal   arid    lirt>cted   plain- 
tiff,   its  agent,   to  wutlish   the  NsJMAm.        Under  th«*  ev:  demee  in 
this  ease,  we  think  plaintiff  cannot  recover. 

The  plaintiff  further  contends   that  this  belnj?  a  fcurth 
class  case  in   the  municipal   court,   the  s1  advent  will  not,   under  the 
law,  be  reversed  where   substantial   justice  has  bew   done  between   the 
parties,    and   that   since    the  defendant's   advertisement  was  printed  in 
the  au&gazlne,    the  defendant  had  value   received    for   the  |§0&.      This 
argument  overlooks  the  testimony  of  the  defendant   to   the  effect  that 
at   the   tixe  he  was  solicited  by  plaintiff  for  the  advert  le<»Eient , 
plaintiff  agreed  to  buy  a  corner  lot  which  defendant  had  for  sale 
and  in  consideration  of   this  purchase  by  plaintiff   the  defendant 
agreed  to  have  the  advertisement  printed  in  the  magazine   and  to  ftaxv 
an  allowance   on  the  lot  in  payment  of  the  advertisement;    that   the 
defendant  personally  too*  the  plaintiff  out   to  oe«?  the  lot  but   plain- 
tiff a  aver  aft  erwsjrds   came   to   defendant's  office.     Uo  objection  was 
aade   that  this  evidence  was  incompetent  and  we  are  unable  to  find 
any  der.ial  of  it.      £>c   that   if  the  agreement  was   that   plaintiff  was 
to    te  paid  for   the  advert!  sea  ant  by  being      ,iven   the  allowance  in 
the  purchase  of  a  lot   from  the  defendant,    the  equities  would  not 
be  all  on   one   «ide,   as  plilntiff  contends. 

The  judgment  of  the  Municipal   court  of  Chicago  ie  re- 
versed and  the  cause  remanded. 

RSV1?R3KS>  A8D  RXMABDXD. 

Jtatehett,  9,   J,,    and  i>c3«raly,   J.,   concur. 
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JOm  W,   StOGH, 

Plaintiff  in  j$i 

V*. 

ROBERT  B.    PJSCK, 

Defendant  in  Srror. 


ERROK   ft,   3UP2RIC*  COURT 

Of  cook  county. 

259  I.A.  666^ 


fcR.    PRKSirUL.G    JUSTICE  KaTCHETT 
O-aiVSRKD  THS  OPIKIOJ.   Of  THE  COURT. 


The  ia*ua«   involved  in  this  oauae  have  been  fully 
diacueasd  i).   the  companion  cane  of  Keegh,   plaintiff  in  error, 
v.   Peek,   defendant   in   error ,  Gen.  i»o.   34349 1   in  an  opinion 
thla  day  riled.      That  opinion  covert  the  fact h  and  the  law 
applicable.     Plaintiff  cannot  recover  in  tuat  action,  much 
leee  can  he  recover  ir.   this  one.     for  the  reasons  therein 
atated  the   <ud*>i»>ent  of  the  trial   court  in   this  case  will 
also  he  affirmed. 


O'Connor   and  Maturely,    J  J, ,   concur. 
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JttOFLB  OF  TH^STAfllf  Of  iLLlSpffu, 
Defendant    in  ^ror, 

▼  i. 

ALBSRT  OOOBMali, 

Plaintiff  tn  Krror. 


ERROR;  TO  MUftCIPAX  COURT 

I  of  ckIcaoo. 

239I.A.  667' 


MR.    PRK8IDIMG   JUSTICE  MATCHKTT 
DKLIVKRX:^  THE  OPI&IOfc   OF  THE   COURT. 

Defendant  Goodman   filed   a  plea  of  not  guilty  to  an 
information  in  the  Municipal   court  of  Chicago  which  charged  that 
on  January  21,  IV 27,   while  residing  in  the  State  of  Ullnoie, 
not  being  regularly  licensed   to   practice  law,   defendant  held 
himself  out  at  an  attorney  at  law  and  then  an*   there  represented 
himself  -verbally  and  in  writing,    directly  and   Indirectly,   as 
being  authorised  to  practice  law   in   the  courts  of  th     state, 
contrary  to   the   statute.      Upon  trial  by  th*   court  hc»  was  found 
guilty  end  was   sentenced  to  pay  a  fine  of  3500   and   costs  and 
committed  to  the  county  jail   for   three  months.      Defendant   seeks 
by  this  writ  of  error  to   reverse  that  judgment. 

The  controlling  question  in   the  case  la  whether 
defendant   is  upon   this  record  guilty  beyond   a  reasonable  doubt. 
People  v.   Wallace.    279    111.    139;   People  t.   Spelling.    2S4   111.118. 

The  prosecution  of  defendant  was  brought  under  "An 

act   to  prevent   and  punish  frauds  in  the  practice  of  law,"  approved 

May  16,   1905  ( tied  th- liurd  •  s   ill.  H*y.    Stat.    1929,    chap.    33,   sees. 

296   and  299,   p.    1006).      Section  1  of  that  apt  provides: 

"That   any  person  residing  in  this  State  not  being  regularly 
licensed  to  practice  law  la   th*   courts  of  this  H>ft  who   shall 
in   any  Banner  hold  himself  out  as  an  attorney  at   law  or  solici- 
tor in  chancery  or  represent  hist  self  either  verbally  or  in 
writing,   directly  or   indirectly,   as   authorised  to   practice  law, 
shall  be  dee&ed  guilty  of  a  misdemeanor   and  upon   conviction 
shall  be  punished  by  a  fine  of  not  less   than   twenty- five 
($25.00)    dollars,  nor  more  than  five  hundred   ($100.90)   dollars, 
or  imprisonment   in  th»   c  unty  jail  not   exceeding  one  year,  or 
by  both  fine  and  imprisonment,    at  ths   discretion   of  the  court. 
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for  each  and  every  offense,  sale!  misdemeanor  to  be  prosecuted 
and  costs  assessed  as  in  other  eases  of  misdemeanor  under  chapter 
3d  of  the  Revised  Statutes  of  Illinois. ■ 

Section  2  provides: 

•The   use  of   the  words    'attarney  at  law,*      'lawyer,  •      'soli- 
citor in   chancery,'      'counsellor  at  law,'      'law  office,'      'at- 
torney  anl   counsellor,'  or  other  equivalent  words  by  any  person 
not   licensed  as   such,   in   connection   with  his  own  name  on  way 
sign,    advertisement,   business   card,  letter  head,    circular, 
notice  or  ether  writing,   document  or  design,   the  evident  pur- 
pose of  whicii  is   Is   lnluce  others  to  believe  and  understand 
such  person   to  be  an  attorney  at  law,    shall  be  taken  and  held 
to  be  s    'holding  out*  within   the  aaeattlng  of  section  one  of 
this   act." 

The  finding  of  the  court  was   that  defendant  was  guilty 
in  manner   and  form  as   ©harmed  in   the  information,    but   the  judge- ent 
itself  adjudges  defendant   to  be  guilty  of  the  criminal  offense  of 
practicing  law  without   a  licftnee,   which  would  appear  to  be  a  viola- 
tion of  "An   not  to  revise   the  l«w  in  relation  to   attorneys  and 
counselors, ■   in  fores   July  1,  1874  { Smith- Hurd  111.  Rev.   Stat. 
1929,    chap.   13,   sec.   1,   p.   132),   but  defendant  does  not  urge  this 
variance,   asserting  his  purpose  to  be  rather  to  argue  the  matter 
upon  its  merits.     As  defendant  points  out,    the   evidence  upon  which 
the  state  relies  consists,   first,  of  proof  offered   tending  to   show 
that  at   the   time  in  question  defendant  uade  oral   statements  to   the 
effect   that  he  was  an  attorney,    and,    second,   of  proof  of  an  adver- 
tisei.ent  by  defendant  whloh  appeared  in  a  classified  telephone  di- 
rectory of  the  City  of  Chicago  published  by  Keuben  H.   Donnelley  * 
Company. 

The  evidence  as  to  the  oral  statements  of  defendant 
consists  of  the  testimony  of  Anna  Douglas,  who  worked  at  the 
Broadview  hotel  naad  who  made  a  elalm  against  her  employer  on  the 
ground  that  while  in  his  service  she  had  been  hit  on  the  head  by 
an  elevator  door,  She  says  that  she  wanted  someone  to  take  up  her 
claim;  that  she  looked  in  the  classified  telephone  directory  is- 
sued by  the  Donnelley  corporation;    that  after  reading  the  adver- 


oojuooooi^  »tf  oi  *oa**o»»*ai  -  ****•  lot 

o*U  lo  £C 

.teXxJoilo  ~rt*    .ffB1* 

*o  o»l*oa 

?,a*  feu,  «i  ff*.' 

9*    Oi 

«      MX** 

i-j^ui  o*W  ijyri  ,ac  •■■«&  **»  '  »    »"«■  «* 

to  i*a:  ui  *t) 

-oXotv  A   »<i    oJ    T*.**j<*i  •    ;ua:u-i  »    Vtaf    sn^'J-M^ 

&M  s  %*.<-.«  J  j-i    w    !icii*Iwi    ai   »sX   »tit    -*.*-r.-i  iftli 

-ittXwt. ,  ,9*t«X*0 

*»#***  oris  »«*««   o*  tMJirs  »o   o*  o*<xpi*o  oX»  a9i4io«a«   ,oo«ol***v 
do  lit*  aogo  oo*o»i  .Jtfo  «•■  --•-'  e.U   sofM 

wo*«j   •$  ^aiba^r    ooioTto  o  ,#«tit   ,o4aio*o.>  to*X»T  o**J«  *ri# 

»*?    o:    »tf.v*  ii  *■<■*•»    X*io  *&«-. 

-i*.vhc   jko    to  tool*,  to  ,*tfo*«t   ,  fc«4  u.«  0»  #«itf   ft* 

-10  ©naxi<;*Xf»^   b»i'.'/-ii*Is»  •  #«i»»i'lo&  \o*  faouool* 

A  xaU*aaou   .*  aorftfv-i  \d  »oi**iX<Ji/€  o#ooix(U   to  t*jv.»rf*    to  ^oJ»»i 

Sttmbtttlvi.    ta  •  *  >o  *ii»Ja   Xono  »*-    «-'  *J»  ««*. 

fti(|    M    00»«0  0X(V    .aaX^ol  *«M                           o#    »xu    to   a*a 

•in.1   sw>  iox*>*<&*  o»  **•*«  *  af*»«  oot*  S>m                   ->]rf>*o*5 

l,v«si   t>  wotf  Kotf  Ail*   ocirroo 

•oi  x*°*»*,l&  •notfqsXoi  b*Jtli«Oi»Xa  oolJ  ;•■'■> 


tlseaent  of  defendant   therein   »he  had   eojae  doubt  Whether  he  was  a 
lawyer;    that,  she   o&ll ad  up  his  of! lee  by  telephone  and  on  January 
21,  1938,  visited  him  at  hie  office.      She   days  that   ohe  asked  him 
at   that   ti»e   "If  this  wai   the  lawyer  Goodman  and  ho  said  yee; 
that  he  told  her  that  he  had  filed  a  complaint   for  her  before  the 
Industrial   Uo^uission;    that  he  wished  her   to  go  to   see  a  Br.   Scott 
and  have  a- rays  taken;    that  when   she   tasked  him  what  lawyer  would 
represent  her  at  the   Industrial  Beard  he  said,    "I  will  represent 
you.      X   am  your  lawyer.      1  represent  you."     She   says  that   she  went 
to  see  Br.   Scott  the  no.it  day;    that  about  February  0th  a  lawyer     for 
her  employer  offered  her  a  settlam^nt;    that  she  called  defendant  on 
the   'phone  and  informed  Mn  of  this  offer  and   that  he  said,    "Well, 
don't  talk  to  uia;   tell   ths  man  to   see  your  lawyer,  Mr.   Goodman. 
I  am  your  lawyer,    mi   1   Ml  handling  your  case,   and  if  you  talk  with 
him  he  will  just  block  the  way  so  you  MR**  get  anything.****   I  am 
handling  your  case,   and  1  am  your  lawyer. ■ 

kiss  Douglas  further  testifies  that   thernaftmr  defend- 
ant called  her  on  the    'prions   and  asked  her  to  come   to  hie  office; 
that  he  then  gave  her  an  X»ray  picture  and   told  her   to   take  It  over 
to  a  Dr.  Mitchell;    that  she  went   to   see  I-r.  Mitchell,   who  asked  her 
a  few    .questions  and  said   that  he  would   study  the  X-ray  and  would 
write  defendant  a  letter;   that  on  the  following  day   MM  called   de- 
fendant again  and   asked  his  about  Dr.  Mitchell's  report,   snd  that 
defendant  said,   "Dr.  Mitchell   thinks  that   there  is  not  anything  the 
flutter  with  you;*   that   thereafter  she  went  to  see  defendant  about 
Dr.  Mitchell's  report;    that  when  she  visited  the  office  of  de- 
fendant a  lady  went   there  with  her.     However,   the  name  of  this  lady 
is  not   given   and   the  lady  *us  not  produced  ae  a  witness  by  the   State. 

law  witness  on  cross-examination  admitted   that  she  toss 
unfriendly  to  <>ffilMll   for   the  reason,   as   she   says,    that  he  had  made 
improper  advances  to  her  and   "insulted  Ml  in  his  office."     Ift   any 
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rete,   after  this  occurrence  and  after  defendant  had   told  her  that 
she  hnd  no   claim,    she  vent   to   the  Legal  Aid  Society;    that  an  at- 
torney of  that   Society   took  up  her  claim  and  upon  presentation  of 
it  to  the  Industrial   Commission  she  wee  given  an  award  of   H67.34 
for  her  injuries.      Defendant,   on   the   contrary,   testifies  that  he 
never  talks*  with  Mies  Douglas  on   the    'phone;    that  she  came  to 
hie  claiming-  she  hud  a  skull   fracture  and   that   she  was   totally 
disabled  by  h*>r   injury;    that  he   sent  cut  two  doctors  froa*  his 
offiee;    that  one  of  the  doctors  reported  that  he  could  not   find 
anything  the  matter  with,  her.      Defendant   says  he  told  «  ies» 
Douglas  after  hearing  the  other  doctor's  report  that  he  could 
not  handl"  the  claim  because  the   doctor  reported  that  her  injury 
was  du?  to   syphilis;    that   she  had  threatened  to   fix  him  and   the 
doctors  for  that.     He   says   that  he  never  as  any   time   told  her  that 
he  was  a  lawyer,   and  denies  %n   to  to,   the  conversations   to  that   ef- 
fect  to  which,   she  testified. 

At  this   time  Mrs.  Buskin,   daughter  of  defendant,  was 
his  secretary.      She  testifies  she  was  present   at   the   first   con- 
versation between  her  father  and  lies  Douglas;    that   defendant   did 
not  say  that  he  was  a  lawyer  nor  did  kiss  Douglas  ask  kk    if  he 
ware;   that   the  subject  was  not   discussed  at  all.     On  the   contrary, 
she   says  that  the  first  information  that  the  office  had  with  ref- 
erence to   the   injury  of  aiss  Douglas  was  when  a  man   called  on   the 
'phone  and   talked  with  her   (Mrs.   Baskin)      defendant  not  being  in 
the  offiee  at   this  time;    that   she  told    cole  man   mat  defendant  was 
not  a  lawyer;    that   she   did   this  because   "the  Legal  Aid  was   sending 
in  men  to   try   to  get  us  to    aay  that  he  was  a  lawyer,    Mfci  sending 
la  people  that  are  not   even  injured,    so  we  know  that    ui»  we  are 
on  our  guard.* 

Proof  of  an  ultimate  fact  which  rests  upon   the 
understanding  of  different  witnesses  as  to  oral   oonvereations,    is 
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at  the  best    ,uit«  unuartain,   even  -whan  the  witnesses  arc  disinter- 
ested, without  bias  'juii   endeavoring  to   tell   the  truth  about   the 
matters  concerning  which   they  testify.     Here,    the  proof  as  to   those 
oral   representations  by  defendant   seems  to  be  based   upon  the  un- 
corroborated  testimony  of  a  hostile  witness.     Whether   she  is  jus- 
tified  in  that  hostility  we  do  not   inquira,   but  she  admits  that   she 
is  hostile.      The  one  disinterested  witness,  whose  testimony  so   far 
as  the  record   indicates  might  have  been  obtained  by   the  State,   was 
not  produced.      The  testimony  of  Kiss  Douglas  is  contradicted  by 
that  of   defjtfHejm   and  by   that  of  his   dau&iiter,   bota.  of  whoa:   are,   of 
©curse,  very  much   interested  in   tae   result   of  the  case.     Everything 
in  the  record   indicates  that   the  witness,  lies  Douglas,  was  en- 
deavoring by  *xagg crating  the   injury   she  received  to   obtain   an  un- 
conscionable award  therefor,   and  while   this   fact,    aj   the   State 
points  out,  has  no  material  bearing  upon   the  question  of  defend- 
ant's guilt  or  innocence,   it  does  have  some  weight  in  determining 
the  amount  of  credence  which  should  be  given  HUM  ^ouglaa's 
testimony.      The  story  us  narrated  by  her  aleo   jfi—j  -^uita  Improbable 
in  view  of  the  uncent  imdicted  testimony  to   the  effect   that  defendant 
was  aware  that   the   claim  that  he  was  representing  himself  to  be  a 
lawyer  had  been  made.      In  view  of  the  hostile  attitude  of  hiss 
Douglas,   that  her  evidcj.ee   is  improbable,   is  wholly  on oorrob orated, 
is   denied  by  two  witnesses,    and    that  the  State  did  not  produce   the 
one  disinterested  witness  froK  whai;.  the  truth  might  have  been  ob- 
tained,  or  give  a  reason   for  not  producing   that  witness,    it  would 
seem  that   this  court  cannot   say   that  this  part  of  the   charge  is 
established  beyond  a  reasonable  doubt. 

It  is  apparent   from  an   exauin&ticn  cf  the   record   that 
tha  trial   court  based  its  finding  of  guilt   upon  an  advertisement 
of  the  business  of  defendant  which  appeared  in  the  Donnelley  company 
directory.     Detached  printed  pa^es  of  this  directory  are  in  the 
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record,    <mH   the  evidence   shows   that   thres  different   advert ieer-cnto 

•f  defendant  *e  buoineae   anpearwd    therein.      0n«  of   ti'.eae  v&t    a* 

follows: 

•public  BUREAU  OF   IHMIfHfclli   I  k  ad:  f$  TIDE 

1C  J»   Clark STAte    5631 

?3ee  Advertisexut-nt    -hiis  Pa*c)" 

At   the  lo*<*r  ri«Lt-h*nd   corner   of   fcfct  pa^e   «*pp<*ars   the  following 

statement   enclosed  within  heavy  bl*o«  lines: 

*■/•  adjust  v,»AL   HIOn  OLAXM  of  all   kinds 

Hi  Itlfc.  PUIsLIC 

■9    ^AHfflS  UBTH.  YCUR   CLAlli 
IS    SATIS*  ACTGJilLY   ADJUtSTSI) 

%e  K'iaploy  The  iiest  Doctors, 
Invest  it'  *»tors,    and  Ad.'usterc,   to 
reader  you  first   clusa   service. 
95/  of  the   elaisas  we  handle 
are  adjusted  out  of  court. 

THB  PUBLIC  BUREAU   Of  INVESTIGATION 

Aa£  ABJU    I      ift 
10  *.   Clark  •»,   (Hook  608) 

Telephone  STAte  5631 • 

In   the   eenter  and  en   the  left   aide  of   tnie   ad  appears  the  picture 
of  defendant,  underneath  which  is  ale  ei«,    "Albert  Jood-tan*   and 
the  word   "SuperintendeKt." 

There  is  nothing  in   either  of  these  advertisements 
fro*  which  an  inference   that  defendant  was  representing  himself  to 
he  a  lawyer  sight  he  drawn.      Such  inference  in   this  case   is  further 
negatived  hy  the  fact    that  At  the  head  of  the   c^luon  in  which 
these  two   advert ise.-ent a   appear   ie  the  word   "Adjusters*   In   large   type. 

Another  advertisement   (  %nd   the  one  of  which  eo&plaiut 
is  made)    appears  an  anoth  r  pago  of   the    tlrectcry   loi.c51»tely 
beneath  the  word   •Lawyers,"  ?,LieJu  is  i-iinted  in  large  type.     Here, 
again,   the  advertisement   is   surrcunded  oy  heavy   clack  lines.      In 
the     left   side    tf  thie  advertisement   IgalS   tppeare   tfct  picture  of 
defer. ''sait,  underr.eath  which,  is  his  MMt    followed  fef   the  word 
"Superintendent."     Tha  advertisement   states: 
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"A  -  1  A»J»  &iSOMi 

10  I.    Clar*  H. 

(i'OOtt    quo) 

i^TA  te   6631 
W«  adjust  Personal   injury 
Glaia*  for   the  *ubiio  QKUt 

f  a   IfSaSALttl  SI    I0KQ&A4  N 

x»o    charge  unless   claiza  Is 
»atiu£aotoriiy   adjusted.  " 

j?©llawint;    'whit  ad  i«.r«   the  n^vfi  of  i-ei&bars  of  tne  Juioago  .bar  ar- 
rayed alphabetically,   tut.   the  u«a«  oi    wia  usi'euaant  eiot's  not 
appear   &■   that  list. 

Defendant  argues  that  i'roa  ;ue  aessance  oi*  hie  nmm  in 
that  li*t  a  fair  inference  taay  be  drawn   thai  ae  did  not  intend   to 
represent  himself  to  be  a  lawyer;    inat  it  might   juat   a«  easily  be 
•aid   that  t  coke  dealer  who  advertised  nie  product   at  the  head  of 
a  list  oi'  coal  dealers,  or  a  masseur  #ae  arranged   to  have  his  ad* 
vertiseu-.ent  appear  ut   the  uead  of  a  list  of  physicians  thereby 
represented    themselves   in    tae  one   case   to   be  a  coal   dealer  and   in 
the  ttlUDr  a  physician,     iaiss  Douglas  testifies  that   she  read  the 
advertisement  and  alter  reading  It  doubted  waetner  defendant  was  a 
lawyer.      Ihe  word  "lawyer"   does  not  appear   in  tne  advertisement , 
but  it;  does  appear  above  the  advertisement  and  is  separated   there* 
froa  by  heavy  darit  iines.      it  jaay  perhaps  well  be  doubted  whether 
the  publication  oi  this  advertisement  discloses  a  specif ie  purpose 
of  defendant  to   represent   iii&seii    to  be  a  lawyer,    and    the  lan- 
guage of  the  statute,   us  above  set  forth,  «akes  '"evident  purpose" 
a  material   element  in  the  definition  of  the  orime  wuioii  the 
statuts  sets   forth.      It,   of  course, is  elementary   that  ordinarily 
conduct   is  not  criminal  where  the  f^ots  are  ouch  as  to  negative 
a  criminal   intention.      16  Corp.    Juris  30.      That   is  the  general 
rule  and  has  been  repeatedly  stated  by  the  courts  of  this  itate 
and   in  particular  where   ths   statute  defining  the  criae,   as  here, 
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stakes  purooae   an   essential    sl*tr>*nt   of  it.      It  n»«   «<>  h»ld   in  hjg> 
Donald  y .,  Th,ft_.P°PPli' »   *7  Iil«    MW|  ^"di****  the  oh«rpp   ep-ilnet   H fond- 
ant was   that   of  burning  his  own   property  with   the  intention   of  <*e- 
fraudlnjr  an   Insurance   company;    In  lUg&Jts,  *****   p»oplft.    -4fl  Ill.,6C0, 
where  def^rdar.t  vat   indicted   for   an   aeeeult   with   sj|    ir.t«nt    to   ocaaait 
smrder;    in  Prlederich   y.   The  Pecole.   147  111.,    31%  ^'herc   defendant 
wm  trie<«   under  an    indietr^nt    chftrrinir   apsaj.lt  with  a  deadly  weapon; 
and,    opsin,    ir,  Mai  y„f   ?»cple«    W*    ***•    *14,    ^hTe  defendant  was 
•harped  witb    arson  with  the   intertien   of  defraudiri    an    ri.rurare* 
eowpany.      Thip   court   applied  the   rule  in  f  eople  v.,  Cohen,,   147  111, 
Aop.  ,    393,    vh*T9  the   ebarge   sgsinet   ifff *>r.dftrt  was   that   of  c>taiMng 
property  by  false  oretenaien.      The  ccurt  held  pr  of  of  »ueh  s?ecifia 
intention   nec*e**ry   in   Afld^.ton  yf    The  People.    153   111,    405,    a  proee- 
cution   for  rape;    in  Price  v.   The    People.   1  ?    Til.   19$,  where   the 

charft  «lt  burglary;    in  The  Pto?l»  vf   .''ellcy.    374   111.    556,  tiafM 

a 
defendant  *ti  tried  en/burglary  charge   also;    *»d  in   People,  v.   hratf . 

311    til.   113,   ~h*re  defendant  was   abarged  with  the   c  nfi^.nce  gwae. 

In   this  ease  the  agent   for   the.   tMsyMQ?  ??hich  published 
the    directory  w*s   called    a!    ■  witness?  by   the   ftstd   Sttd   testified 
that  he  xna   interviewed  defendant  with  reference  to   a^verti?lng 
an'*  wished   Hi   g<*t   as  .tuc     out   of  hte*   as  he  possibly       could; 
that  he  therefor©  ftt§f**ttd    to    |  -i"      U    t   thst   "if  hi  k%&   m  adver- 
tisement un<*  -r  the  heidinr  cf  lavy^rs   that    it  prcb;iv.ly  would  be 
valuable  to   him;*  that  he  Une*  H bat   t#*4wi  iu  not  a  1  *wy    .    fettt 
Just   n  claim  ndjuster;    th.it   the?  h.  -u\,..  ■  <?nt   aa   to  whetuer 

it  ~ae  nroper   to   place   the   advert  is  anient    ir.    UM   lawyers'    column. 
The  witness   says,    •!   rather  overpowered  hi*&  on   the   suggestion   that 
that  did  not  Hf  <tMftlj   K>0<i»  hira  a  lawyer;    that  that   ai^ply  w&e  a 
good   plwt  tn     ut  it,  because  when  people  were  having  trouble  they 
looked   for  lawyers, * 

The  ooctracts   for   this  advertising  signed  by  defendant 
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were  received  in  evidend*.      On*  dated  June   3.  l»ad,   which  is 

partly  prints  and  partly  tw  nnghand,   eaprossly  cancels  prior 

eigned   contracts.      It   is   in   UN  f*r»  of  a  letter  to    the  Donnelley 

company     and   is   signed  fey  defendant   on   the  front   side  of  th*  papar. 

There   is  also  written  and  printed  Matter  concsrnina  the   contract 

on  the  buok,   ami   the  salesman  testified   fefcftt   th*  notations  upon 

the  back  were  there  at   the   time   defendant   signed  the  contract. 

Thwe  is     however,  no  proof  that  defendant   ewer  saw  these  notation*, 

'        *  as  finally  published 

that  he  over  read   the  proofs  of   the  advert  ise^eriie/  or    tnat  he  ewor 

approved  of  and  paid  for    the*.      H  the  b«ok  of   each  contract  la 
th*  Hfl  111  corner  appear  a  the  printed  letters  *L.C.  ■  which 
evidently  refers  to  the  list   classification.      After   these  letters 
there  appears  in  longhand  in  one  of  the  contract*  the  word 
•Adjusters,"   in   two  of  the  contracts  the  words  *Claia»  Adjusters,* 
and   in   the  other   "no  L.    C." 

Defendant**  original   brief  points   out   that   the   evidenos 
i«  uncontradicted   to   the  off  est    that  when   the  advertisement , 
presumably  the  proof,  was   submitted  to  defendant  for  his   approval, 
he  scratched  off   the  heading  »L*   and  marked  th*  classification 
•CloJa  Adjusters."      It  is  also  pointed  out   there  is  no  evidence 
indicating  that  defendant  in  any  way  subsequently  ratified  this 
listing  or   that  he  ever  paid   for  it.     Ihls   evidence,   which  we  re- 
gard  as   important,    in  view  of   the  necessity  that  a  apecifio  intent 
should  be  shown,   is  not  mentioned  or  discusasd  in  the  brief  for 
the  Stats.      In  other  words,   the  uncontradicted   evidence  s*e*s  to 
in dlostt  that  sJLtnougn  when  persuaded  by   the  agent  if  the  direc- 
tory soapsny,   defendant  authorised  tns  olaslng  of  this   advertise- 
ment  in   the  lawyers'    column,   before   the  publication  had   actually 
been  made  defendant   struck  out   the  letter   U"   and  wrote  in  its 
stead   "Claim  Adjusters.  *       We  are  agreed   that  a  specif  is  intent 
to  oublish  this  advertisement    in   the  lawyers'    column  would 
violate   the  law. 
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.a  already    at.itad,     OM  4»i«   do  at}  not  aaouka   t>1< 
evidence,  *.'hian  we  cannot  but  ragaxd  aa  important,     ?.e  ar*  cited 
ly  tfcf  3tatc   to  |*t   ftacisloao  of  our  Oupr*&a  court  oouatruing  Waif 
statute.        ,-..,--.    . ..,  .^u'«lu«r.   II     — .    S4§|   tjjjJLl  t^JfaiiMMBli 
3X3  ill.    *4S.      It  would   MPf*  no   useful   puryoae    fee   discuaa   these 
c&e«9  La   detail 0     Be  til  ol'  tfeuMi  art*  elearij?  diBtli4&ulehabAe  upon 
the  facta,  Me  iaay  feXlHJ  ke   a*id  oi'  <JeouX<?  3CfcJtt3HBMfll« 

94  r»o.  349;  Riiglj  U  Du3Ly<  **•  **•»  7*»'*;  tmi  &tjfjjJ  v-  -:^igy. 

14c"  i'AC.    livl,    Also   cit*d  by   the   tteVfcv*      i'heae   i&at  n^^d   saoee 
not  only  difl*«r   Hi   t§    fcn«  l'^ota   t-ui   aia©   tae   Hf  ttttttljM  ia   thoea 
cae*a  w»a  under  die*  L-.n  :*r   iit-stuta*. 

iae  defendant   in   tui*   c&ae  vfaa   a oar gad  wi  m  an  oi'fan** 
a^uinat  a  atatute)  wuich   tiM  l*gui  prof«»»ion  ftaa  a  p«?reanal  interest 
In  enforoing.      Xhe  e%4sja)S  of  uue  court  are  isjatTlwrs  of  that  pro- 
feaaion.      If  do  not  o»arlaojt   Uaft  I^-r^ar   JLutareata  wnica.  the  pub- 
lic hae  in   the  safiMWateaat  of  ine   eta tut t  to   tne  pni  that   It  iaay 
not  1)3  deceived  "by   thoae  fliM)  hold    thf«eeives  out  as  duly  licensed 
to  practice  law  wuea   MHy  are  not   so  lic*ans*ed.     however,   the 
oourta  ahould  be  careful    to   sae   Ml   II    th»t  no  biaa  1$  manifested 
|a   tula  claas  oi*  caaos.      ihe  business  of  investigating  and  adjust- 
ing  claiias  ia  a  nacaaaar,?  and  rightful   one,      ui*»  eiai*.  which  Mitsa 
"j.ugiaa  presented  to  defendant  was  one  wnleft  defendant  had  a  per- 
fect rigui    so  haudle   /or  kM8  although  he  wae  not  licensed   to 
practice  law.      fhe  arbitration  and   induatri  il   ooi^iaaiona  are 
purely  adadniatrativs   t>odi«s;    they  have  no   judicial   functions. 
^avoy  natal  feo.   v.    industrial  hoard.   279   ill.    329;  i>ra^di,,Trunjc, , 
ieatarn  hy.    v.,  >rndu  atrial   Ccjaeml salon.    391   lil.    I(i7.      ihat   f  act ,   of 
couree,  ^euld  not  tuva  dafandatit   th*»  rig>*t  to  represent  f*aaaly 
that  ha  wa>a  a  raaiaher  of  the  bar   in   conn  eat  ion  with  nia  employment. 
But  it  would   aeeai  that  1/  it  ia  true   that  In  connection  with  hie 
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work  h«  has  made   such   repreeentat  ions,  ouch   stronger   evidence 
than  say  which  has  been   submitted  in   this  ease  would  have  been 
easy  to  obtain.      Upon   tiie  whole   record  we  are  persuaded   to   the 
▼  lew  that    NMM  is  a  reasonable   doubt  of  defendant's  guilt. 
For  that  reason  the  Judgment  is  reversed  and   the  cause  remanded, 

REVKHaSD  AJ.D  HSUAMDRD. 


O'Connor  and  MeSurely,   W»,    ooneur. 
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)  ..  jttitte  coiatra  court 

VS.  )  * 

)  or  cdpK  6»uatTT. 

tHR  B^UITAPXK  LISTS   ASaURAttCB  )  V 

8CCIXTV  09  TSK  USITED  S7ATB8,    ) 

a  Corporation,   and   8.   R.   CAV«,      )  /»  /»  ^ 

App*ai»ctt.  )      /wO«j  l.A.  o67 


MR.   FftgglDUQ  JUSTICS  HATcasn 

wmwam  ms  qtixxqi  or  su  court. 

This  is   an   appeal  by   two   def endKnts   fro«   a  Judfeflisnt 
for  $900  entered  upon  the  verdiet  of  i  jury,   &ft<»r  notions   i'or  a 
ptv  trial   n4  in  arrest  of  »1ude.  ent  had  been  overruled.      At  the 
close  of  plaintiff*   evidence  and   tgata   at   the   close  of  all    the 
evidence,    there  wms   a  action  b>    ©ach  defendant   for  a  peremptory 
instruction  which  was  denied. 

it  is  urged  that   the  judgment   should  he  re-versed  be- 
cause the  declaration   did  cot  allege  nor  the  proof  show  a  joint 
liability  against  defendants,  because   the   tnatrmaont   sued  on  did 
net  constitute  a  contract,  because   -i.fi ere   was  no   evidence   tending 
to  prove  any  liability  of  defendants  or     lther  one  of  them,   and 
further  because  the   court  erred   in   the  admission   tmi  exclusion  of 
certain   evldenoe.      It  is   further  urged   that  a  new  trial  should 
have  been  granted   and   th*t   the   court  erred  in  refusing  defend- 
ants' motion   to   strike  oertain   similiters  of  plaintiff. 

The  declaration  is  in  assumpsit  and  is  baaed  upon  a 
certificate   in  writing  executed  by   the  defendant  Assurance 
Society  on  a  arch  30,   1»J?1.      The  declaration  avers  that  defendants 
made  and   issued   a  certificate  of  insurance  whereby  they  insured 
the  life  of  one  Albert  *.  kalo,   delivered   the   certificate   to 
Albert  V.  Malo,    and  for   the  consideration    therein   expressed 
premised   to  pay  plaintiff,    the  wife  of  Albert  W.   fcalo,    the   sum 
of   »5UO  under   and   by  virtue  of  a  policy  of  group  life   insurance. 
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represented  by  individual   certificate  fco.    5916960;    that    the  policy 
provided  for   ar.   increase  automatically  of  $100   each  year  until   the 
maximum  of   HSOO  was   attained.      The  material   part*  of  the  policy 
or  oertificate   are  as  follows: 

•THS   S^UITaBLB  L1VU  AiJSUHAKCS   SOCIETY  of  the   United   atatee 
(Individual   Certificate  (Life)   Uo.    5  916  960)   Hereby  Certificates 
that  C.    K.   Cave,    South  8MslM(   111.    (hereinafter  called   the 
employer)   has   contracted  to   insure   the  life  of  Albert  t«   tialo 
(hereinafter  called   the  employe)    for  the   au;    of  #ive  Hundred 
Dollars  with  The   Equitable  Life  Assurance  society  of  the 
United   States  by   a  policy  of  Group  Life   insurance.      The  inaur- 
anoe   is   to  be  payable  to    the  beneficiary   defti^ated  as   entitled 
to   receive  the  sane,    if  death  occur  while  in  the  employment  of 
the  said  Employer,   during   the  continuance  of  said  policy  and 
subject   to   the  terms  and   conditions   thereof,     beneficiary,    ^ofie 
fcalo—  wife. 

Subject   to   the   right  of  the  Employee  to   change  the  benefi- 
ciary in  accordance  with   the   policy  provisions.*  ■>•■* 

Upon  termination  of  eisiploytaent   for  any  reason  whatsoever 
as  shown  by   the  employer's  records,    trie  insurance  terminates 
automatically,   but   the  employee . shall  be  entitled   to  have   issued 
to  hi»  by  the  Squitatle,   without   further  evidence  of  insurability 
and  upon   application  made   to    the   '-qui table  within   thirty-one 
days   after  such  ter<  inatien   and  upon  the  payment  of  the  premium 
applicable  to  the  class  of   risk  to  which  he  belongs  and   to   the 
form  and   amount  of  the  policy   at  his   then  attained   age,   a  policy 
of  Life  Insurance,    la   any  one  of  the  forms  customarily  Issued  by 
The  Equitable,   except   term  insurance,   in  an  amount  equal   to   the 
amount  of  hie  protection  under  such  Group  Insurance   Policy  at 
the  time  of  such   termination.      -For  purposes  of  insurance,   re- 
employment will  be   classed   i»  new   employment.      This   individual 
oertificate  is  furnished   in   accordance  with   the  terras  of  said 
Equitable  Croup  Insurance  policy,  which  policy,  together  with 
the  Employer's  application  therefor  and   the  insurance  register 
therein  referred   to   constitute   the  entire  contract  between    the 
parties   (x7or   total   *n&  permanent  disability  provision  see  panel 
on  back  page  hereof) 

SUE  *u,Ul TAILS  LIKS    aSBUHA&CE   SOCIETY 
OF  THE   UiilTEO  3YATBS 

*.   A.    Day 
Sew  York,  fcarch  30,   1931.  President.* 

On  the  baek  of  this  oertificate  appears   the  following: 

*C.  K.    Cave,   £outh  Chleago,   111. 
Life  Insurance  Flan. 

Ihe  amount  of  insurance  for   all   'employees  is  graded  ac- 
cording to  length  of  continuous   service  as   follows: 

The  amount  of  insurance  will  be  automatically  increased 
each  year  until   the  maximum  amount  $1500  is  attained.      A  supple* 
mental   certificate  will  be  issued   to  each  Employee  at  the  end 
of  each  year  of  continuous  service   stating  the  increase  in   the 
amount  of  insurance.  * 
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This  la  followed  by  a  statement  of  defendant,   C.  R.   Cava,  which 
In  its  material  parts  la  a*  follows: 

%njybMBi ,  ii  «.ur  irtyMMMi 

Any  success  which  this  Company  may  have  obtained  has  been 
contributed  to  in  no   small  degree,   I   believe  by  the  faithful- 
ness  ana    efficiency  of  my  Employees. 

Desiring  to   show  my  appreciation  in   eoue  manner,   I  hwws 
decided   that   front  isarch  Soth,  IMft,    t«    furnish   and  Maintain 
for  every  employee  in   the  store,  when  he  or  she  has  bssn  in  the 
service  of  the  Company  for  six  months,  JLife  Insurance  in  a  sub- 
stantial   su»  without   expense   to  you. 

I   call  your  attention   to    the  opposite  page  outlining  tht 
plan  of  insurance,      the   plan  is  dated  bask   so  that   the  amount  of 
insurance  at   the  present    time  is  determined  by  your  past  ear? ice, 
i,    s, ,   those  who  have  been  Iff   the   «mploy  of  the  Cs&pany  for  ten 
and  a  half  or  more,  are  insured  at   the  outset  for  $1500,  the 
tcaxi&um  amount,   and  the  others   in   accordance  with  the  foregoing 
table.     An  increase  of  $100  will  be  added  automatically  at  the 
completion  of  each  additional  y*ar  of  service. 

The  insurance  Ii   entirely  fcr  the  benefit  of  your  family 
and  your  dependents,   and  is  given  without  charge.      In  the  event 
of  death  while  in   the  employ  of   this  Company,  your  beneficiary 
will  be  paid  the  amount  of  this  certificate.     If  you  become 
perEsaiiently  disabled  while  Iff  the  employ  of  thie  Company,   the 
insurance  will  be  paid  to  you   either  Iff  one  lump   sum  or  in 
annual   insatllments,   as  1  shall   decide. 

I  am  interested  not  only  in  ycu  but  also  Iff   the  welfare 
of  Hew  aw  dependent  on  you,   and  feel  in   this  manner,   I   can  show 
that  interest  to  be  real   wtd   substantial  and  at   the  eame  time 
acknowledging  the  intelligent  and  iffffjLffttff  service  which  has 
characterised  your  work  in  the  past  &&<&  the  service  which  I 
havis  every  confidence  will   continue  Iff  the  future.      Off  behalf  of 
this  store,   1   sincerely  hope  the  relations  existing  between  us 
will  long  be   continued. 

Very  truly  yours, 
C  K,    Cave.* 

The  declaration  sets  up  verbatim  notices  from  the 
defendant  Assurance  Society  to  C.  ft,   Cave   increasing  the  original 
amount  of  Albert  W.  fcalo's  certificate  by  $S1C>0  upon  February  17th 
of  the  years  1*23,  1923,   1924  and  1926  each  respectively. 

It  is   further  averred  that  Albert  W.  Male   died  at 
Chicago,   Cook  County,   Illinois,   on  October  21,   1926,  while  In  the 
employe  ent  of  6«  H.   Cave;    that  notice    thereof  was  aiven  defendants, 
and  that  they  refused  to  furnish  the  usual   and  customary  blanks   for 
the  purpose  of  making  formal   oroof  of  death;    that   they  denied   their 
responsibility  under  the  certificate  or  policy  of  insurance  on  the 
ground    that  it  had  lapsed  prior   to    the  death  of  Albert  W.   Male. 
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The  declaration   avers   that   the   certificate  had  not      lapsed;    that 
Albert  V.   kale  at   the  Hm  of  his  death  was  etill   an   employee  of 
Care  and  that  the  certificate  or  policy  v«i  still   in   full   force 
and   effect.      To   this  declaration   each  of  the  defendants  filed  a 
.plea  of  the  general   Issue  and   a  further  plea  defying  any  Joint 
liability. 

The  evidence  was  hear"!   and   the   cause  submitted  to  a 
Jury  who  returned  a  verdict,   upon  which  judgment  wa»   entered  as 
hereinbefore   stated.      There  was   evidence   for   plaintiff   tending  to 
establish  the  averments  of  the  declaration,   and  the  only  issue  of 
fact  between   the  parties  upon   the  trial  appears  to  have  been 
whether  the  employment  of  albert  *.  i**lo  by  C**ve  had  ceased  prior 
to   the  time  of  his  death.      'There  was  no   evidence   tending  to    show  a 
Joint  liability,   unless   it  a*j  be  MM   that   the  documents,  which 
have  been  already  recite.')  as  being  a  part  of  the  declaration, 
amount   to  an  aver- en t  of  such  liability.      The  plea  oast  upon  plain- 
tiff  the  burden  of  proving  such  liability.      Powell   Co.   v.   tian.   198 
111.    867.      In  International   Bmtfffl  Co.    v.    Tone.  16b  111.   App.    346, 
this  court  held   that   in  an  actior.   of  assumpsit  against   certain  de- 
fendants the  trial   court  was   rl^ht   t*  excluding  the   testimony  and 
peremptorily  instructing  the  Jury,   stating: 

"Ho  other  course  was  proper  unless   th^re  tr&e   evidence  tend- 
ing to  shew  a  Joint  liability  of  all   the  parties  defendant. 
They  were  sued  Jointly  in   assumpsit  and  a  verdict   or  Judgment 
against  one  or  more  could  not  be  given  unless  the  plaintiff 
dismissed  against   the  others.* 

In  Hamilton  v.   Century  »fa.   ColI  .  130  111.   App.   100, 
it  was  stated; 

"In  actions  ex.  contractu   against   two  or  more  defendants. 
it  must   appear  from   the  evidence  taat   there  was  a  joint  Con- 
tract by  all   the  defendants;    otherwise    there  can  be  no  re- 
covery against   any  one  of  the®.      This  is   th<»  general  rule.* 

ln   Imperial  Hotel  Cof    v.   Claflln  Co,.   17S  111.,   119, 

the  Supreme  court   said: 
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"In   an   action  of   ej|  oontrmoty   against   several,   it  must   ap- 
pear that   their   contract  was   Joint  and   that   fact  must  be   averred 
by  the  pleadings  and   shown  by  the  proof  on  the  trial,   otherwise 
no   recovery  can  be  had;    and   thie  i»  the  rule  where   the*  existence 
shows  the  contract  is   eayrral,    although  none  of  the  parties 
hare  put  thnir   joint  liability  ir.  issue  by  a  plea  in  ■'HteBf t 
or  plea  in  bar  verified  by  affilavlt.      (  3upr q»e  fctill  A« B i i; i  ': » 
v.    auhl^e.   139   111.    29B.)* 

fettf  c*ses,   whic  i  MN)  cited  in  def  •Matte*1  brief, 
are  nat  fftfJHMl  to  or   Ml— lti<  k|   pAfcfttttlts1  in  her  reply.     What- 
ever (If  any)    the  rights  of  pi  iiutiff  may  b<s  against  thsse  del> 
ants,  we  think  it   In   cl**ar  that   there   is  no  joint  liability.      The 
contract  of  Insurance  obligates  the  Assurance    .vociwty,  not  the 
defend -ant   Cave.      If  there  is  any   liability  up©;-   h.&  by  reason  of 
the  fftFKHtMtnHlfH  Bafti  under  his  nsamc  upon  the  back  of  the  cer- 
tificate,  the  obligation  is  not  one  of  actual  insurance,     the  ftettti 
at   stated  in    the  declaration  and  as   they  appear  in  the  proof  indi- 
cate s.  contract  of  insurance  b«t*'«en  Cave  and  the  defendant  Assurance 
Society  sade  for  the  benefit  of  ttalo,   but   the  obligations,   if  any, 
of  tfces"  two  defendants',   so   far  as  this  piaintii'i    is  concerned,    are 
entirely  different  in   their  nature,     Shis  has  been  the  construction 
put  upon   similar  insurance  contracts  by  th^  courts  of  other  states. 
fheeler  v.  Monsanto  Chemical  Wor^a.   £63     ,    s,    331;   Gallagher  v. 
Slmatona  iiardware  Co, .    S14  Ko.  App.    Ill;    253  i,    I,   16;    Carpenter  v. 
C.   a  2.    I,  R,  It.    Cc<t.   81  Ind.   App,  90;   51  t«  £.   493;  fever  son  v.   *ew 
Idea  Hosiery,. Co.. .   118  Se.  94.        Moreover,    the  certificate  sued  on 
is  only  a  part  of  the   entire   contract  and   distinctly   states  that 
"The  insurance  is  to  be  payable  **•  during  the  continu-ince  of  said 
nolicy  and  subject  to   the  ter*e   and  conditions  thereof.**     It   further 
states   that   the  po  icy,    the   application    therefor,   and   "the  insurance 
register"  therein   referred  to   constitute  the  entire  contract. 
Plaintiff  could  not  recover  without  proof  of  th«%  entire  contraot. 
Seavers  v.   Metropolitan  blfe  Insurance  Co..   23c  •*•*•   &*Pp.   366; 
aew  York  t.  Oriental   0.    9.   Co.   v.    Automobile  Ineuranoc  Co. ,   .57  >"ed. 
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(fnd)   461;  Laaeh  ▼.  fretropoUtafl  i.il>  ittauranot  Qo. .   124  kna. 
884;    261   i>ac.    fit. 

&a  tilt  ailagad   «fro»«  already   considered   <3o»p«l  a  r«M. 
Tarsal,   it   is  unnecessary   to    discuss  othvra   aaeigned   and  exgu«d. 
i<!or  tua  reaacne   indicated   tne  J  u -intent   in  rer«raed 
and   the   oauaa  refunded. 
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O'Connor  and  Maturely,   3J. ,    concur. 


. 


m  {Me 

.     sri  "...        i;        v    • 


.**:■■ 


34986 


Appellee, 
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CHARLS3  V.    BRCWK, 
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0U    PftSSIBUlG    JUSTICE  MATCHBTT 
DiaiVBRSt>  TKS   aPIMOK  if  Ml   COURT. 

Defendant   Brown   appeals   froai  a  jud;.jeient   in   the   sub 
•f  |1  ROC   entered  upon   the  verdict  of  a  jury.      Ihe  verdict  wee 
for  $5,000,   but  upon  defendant •»  action  for  a  new  trial   the 
court   required  e  remittitur ,   to  whicn  plaintiff  consented. 
Thereupon  motions  of  defendant   for   a  new  trial   and   in  arreet 
were  overruled. 

At   the   close  of  plaint  iff  's  evidence  mid  ag&tin  at 
the  cloee  of  all  the   evidence,    thf»re  wae  a  iwotio/,  b>   defendant 
for  an   instructed  verdict  in  hie  favor,  both  of  which  motions 
were  denied.      Defendant  offered  no  evidence. 

The  declaration,   which   is  in  a  single  count,   charts 
that  on  February  is,   1016,   nlaintiff  was  a  pedestrian  near  the 
Intersection  of   56th  and    tainted  streets   in  Chicago;    that   she 
was  then  a  minor   <T  the  age  of  twelve  years  and  an   the  exercise  of 
due   oare  and  caution  for  her  own   safety;    that  defendant  wae  then 
and   there   the  owner  of,   and  possessed  of,    drove  and   controlled 
through  himself,  his  agents  arid  his  servants,   a  certain  horse  and 
wagon  at  or  near   said   intersection;   that  he  managed,   drove  and 
controlled  trie  sane  so   carelessly  that  the  horse  violently  ran 
Into,  upon  and  over  plaintiff,    injuring  her, 

Xhs  declaration  further  avers   that  plaintiff   started 
suit   in   the  Superior   court  of  Cook  county  on  January  3,  1921, 
f*T  the   sane  cause,   wuich  was  brought   to   issue  and   placed  on   the 
trial   calendar,    and   that  on  Aovember  20,  1925,   plaintiff  suffered 
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the  strset;  that  ha  chased  the  horse  down  Hoisted  street;  that  the 
horse  ran  out  on  tne  boulevard,  turned  south  oil  Utoorall  avenue 
and  foil  under  a  fence;  thai  the  horse  was  galloping  an  f.\nt  as  a 
horse  could  run  xni  was  not  dragging  a  chain;  that  hs  did  not  see 
the  horse  collide  with  anybody  and  did  not  sec  the  accident.  The 
witness  says  that  he  was  sixteen  years  old  at  the  tt»s  of  the  ae- 
oident. 

.Sva  Strait,   a  witness   for  Plaintiff,    testifies   that 
she  was  present  at  the   tlsis  of   the  accident;    that  at   that   time 
she  was  going  to  a  jeweler's  at   55th  and  Kl listed  streets   and  saw 
plaintiff  struck  by  a  horse;    that   she,   the  witr.es©,   saw  people 
looking,   *nd   that  as  she  turned  the  horse  MM  ten  feet  away  froa 
her  and   then   she  didn't   know  anything.      She   s;aye,    "1   did  not   see 
the  horse  strike  Uenevieve.     1   saw   the  horse's   feet  in   the  air.     I 
was  knocked   unconscious.      ]   did  not   e«&  the  accident   to  -  ©?;  *v  1  eve . 
The  horse  was  going  very  fast." 

This  is  all   the  evidence  as  to   the  occurrence.     There- 
is  ether  evidence  in   the  record  as   to   the  injuries*  which  plaintiff 
sustained  at    tais  time.      There  is  no   direst  proof   in  th?   record 
tending  in  any  way   to    show  that    this  particular  defendant  was  in  any 
way   responsible  f&r   the  accident.      There  is  no  proof  that  he  o^ned 
the  horse  or   that  he  or  -my   servant   employed  by  him.  was  Ifffwfaeg 
the  horse ,   or  that  the  horse    ran  away  on  account  of  any  negligent 
act   on  the  part  of  defendant  or  amy  servant  of  defendant. 

Defendant  has   cited  a  number  of  cases,   including 
Jaunting  v.   Baldwin.    6   111.    App.    547;    awafford  y.  Boaenploom.   102 
111.   App.    &7V;   Aiewtaan  v.   barter  Aepaalt  ^avinig  Co..   190  111.   App. 
*36;   »Ullaas  v.   ffrank  Parcel ee  Transfer  Co.,.  194  111.   App.   US; 
Crang  Co.   v.   Hojtan.   228  111.    333;   Petersen  v.    aears.    itoehuck,  &  fly.. 
242  111.    38.      These  cases   in   subetemce  held    that  when  a  plaintiff 
sett  out   in  his  declaration   the  negligent   acts  of  the  defendant 
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w>  icl:  entitle  M»  to   reoovtr,  he  aaast  prove   euch  nets;    that  he 
cannot  recover  tMMMM  §t  ne^li^ent  acts  not  averred  in   the  dec- 
laration,  ftven   if  e-cfa   acta   caused  the   injury;    Mtil   *!>plyifcg.  this 
rul^   to   eases  Therm  here**  h&vc  run  away,   it  oe?&a  to  have  fcean 
held   that  In  order   that  a  plaintiff  &ay  recover  there  WMfr  k*   WW  e 
proof  of  actual     act   of  negligence  on   the  part  of  the  owaojr  of 
the  horse.     Here   tuere  is  no  prruf  that  any  one  owned  the  horse, 
but  plaintiff  contend*  that  siiioe   &efend«it  relies  alone  ujon 
the  plea  of  the  general  issue,    this  plea  admits   the.  ownership  Ml 
control   of   the  horse  Ml  tue  part  of  foff«B4*R%t      JMJJ^BBL  I*  JfrJMMMHU 
863  ill.    556;   ftoninauoff  v.    fator.ftg.   176  III.   Jgpt.    S?£ ,    and  Zfoaith 
v.  3&Bm«   2y*  Til,   App.    433,   are  cited  to    iuio  point. 

The  rale  announced,  in  Uarlyon  v.    Jpiui8onj<b  M4tti   to  he 
well   settled.      UN  only  departure  fro-   it  that  we  have  bevn  ahl* 
to  find  is  in  CI  mark  v.  BLftMfegJB  .Coat  raft,  JStJCa   Bfr»»   &6i  a^1-   ^07. 
However,   in  the  cor:p  <«*.•&  lively  recent  case  of  kue.ller  XaJ&SBU&U   3^ 
111.   $75,    that  caee  ii  distinguished;   and  our  iiuprefce  court  again 
laid  down  the  rule  that  whether  an  actioi*  on   Hm  case  be  against  an 
Individual  or  a  corporation,   the  plea  of  the  general   issue  derbies 
only  the  wrongful  act  alleged   to  have  heen  committed  and  does  not 
pat   in  issue  the  ownership,  possession  or  operation  of  the  property 
or  instrumentalities  which  have  tflttMl   the   injury.      The  roJMMHH 
stated   for  the  rule  io  that  aueh"  matters  <*re  corns ider«d  only  as 
scatters  cf  inducement  und  that  if  the  defendant  desires  to  raise 
such  issue  he  should  do   so  by   special  plea.      This  authority,  we 
think,    compels  us    tc   hold   that  in   thn   absence  of  a  special  plea 
it  Kust  ho  conceded  upon   t/JLs  record   fefeftt   defendant  ^as  the  owner 
of  the  here*  and   that   It  a  isanugeisent   and  control  were  with  him 
at   the  tijste  it  ran  away. 

Plaintiff   also    contends  on   tlie   authority  of  l-o^it 
v.   Klopgsenthal .   255  111.   App.    30  5;  hart  v.   Washington  Park  Clu.i,-,. 
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187  111.   9;  flnUUJMMk   2?  **■•••   432;   and  Lunger  v.   42nd   3f, 
K.    K.    Co^.    51  »•    Y.   iv.    497,    that   ths  ownership,    control   and  mac- 
a^wsent   if   MM  '-orse    Mtaf   N*A)tAli|    HM    #»jfrrt»M   if    US  Jl&£§ 
loquitur  la  applicable,   and   that   therefore  in   the  absence  of  ex- 
planation by  defendant,    it   can  reasonably  be   Inferred  froa  the 
accident    itself  that   it   arose   froa.   want   of  due   care  of  the  horse 
on   the  part   of  thf   defendants      It  has  never  been  held   in   any  ©f 
the  cases   oited  that   thedoctrine   of  r^f  lasa.  loquitur  is  applicable 
to   facts   such  as  appear  here,   and  we  hold   it  not  applicable.     How- 
ever,  in  Strap  v.   Sdens  at.d   in  Un^er  v.   42nd. at.  K.   d.   Uo..   there  is 
dicta  to   the   effect   that  the  happening  of  an   accident   In   case  of  a 
runaway  horse   is  *c;.e   evidence  of  w m%  of  due   care  on  the  part  of 
the  owner,   and  it  would  not   seeti  to  be  unreasonable  to   so  hold. 

This  Jud:'aefit,  however,  must  be  reversed  for  another 
reason,      The  accident   occurred  February  13,   1916;    the  cause  came  on 
for  trial   in  the  Superior  court   fourteen  years  thereafter,   naisely, 
on  June  a,   193Q.     Plaintiff  was  twelve  years  old  when   the  accident 
happened.      The  mother  testified    that   isuued lately  after  the  accident 
plaintiff  was   carried  home  by  two  seen;    that   she  did&'t   "cobbs  to* 
all  night;    that  before   the  accident   plaintiff  was  healthy;    that  off 
and   on  now  she  feoes  t^..   a  doctor  "when   she  gate  real  bad;*   that  doc- 
tors treat  her  for  nervousness;    that  prior   to   the  accident   "aene- 
▼  ieoe  was  always  a  healthy  girl."     Plaintiff  testified  that  after 
the  accident   she  was   confined  to  her  bed   a  oouple  of  weeks  and  was 
treated  by  a  Dr.   Fair  for  about  a  week,   and   that   "she  went   to 
different   doctors;"   that   after  the  accident   she   *had  terrible  head- 
aches* which   she   still  has  two  or  three   tlites  a  week;    that    she   is 
■till  under  the  treatment  of  a  physician. 

The  only  uedical   testimony  was  ^ifon  by  a  Dr»   Klcardo, 
who   states   that  he  examined  plaintiff  "ei^ht  or  nine  years   ago,* 
whicu  would  bo   five  or   si*  years    yfter    the   accident,      tto  also 
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states;      "I   found  the  girl   fhe  fest  seven  or  eight   inches    >all, 
weighing  «  hundred  pounds,    emaciated;   pupils  uneven,   twitching  of 
the  suscles  of  tho  base  of   the  tongue;    trembling  of  the  hands  and 
knee  reflexes  exaggerated;  Bombers  sign   present;    ankle  clonus 
reflex  present.      She  wee   suffering  from  neurasthenia,   &  nervous 
condition.      I   did  not   find  any  bruises  or  cuts  on  her  body.      X  pre- 
scribed for  her,     I   treated  her  of  J"  sand  on   for  about  four  or   five 
years.      In  the  beginning  ones  a  week,    Wsta  ancc  a  month,   then 
several  months  aoart." 

When  recalled  for   further  examination  and  in  respones 
to   the  question,   "You  went   to  Br,  nleaxdo   to   treat  you  for  some 
trouble   t   at  you  ware  in   after  tne  accident?"  plaintiff  answered, 
"yes,    sir." 

At   the  beginning  of   the  exaainatioj    of  Or.  Bicardo 
defendant   objected  to  his   evidence  unlets  thers  wa«   seme  relation 
shown  between  the  conditions  w'hier;  the  doctor  found   and  the   injury 
plaintiff  received   at   the   tl&e  of  the  accident,      the  court   stated 
that  if  there  was  no   connection  between   the  conditions  found   and 
the  accident,   the  evidence  would  not  be  competent,   and  further 
stated,    "If  it  is  connected  up   and   shown  to  relate  back,   it  may  go 
in,"   and  upon  that   condition  it  was  admitted. 

The  evidence,  however,  was  never  connected  up  and 
there  is   therefore  no   competent   evidence  In  the  record  which  will 
justify  damages  in  the  amount   for  which  the  judgment  was  rendered. 
Defendant   contends  that    the  verdict   And  judgment     is  excf  ecive, 
and  since   the   condition   of   the  record   is  as   stated,    the  point  must 
be   sustained. 

The  judgment  will    therefore  be   reversed  and   the  cause 

remanded  for   another  trial. 

RXVBRSXD  AMD  RKMAKDUD. 

MsBurely  and  O'Connor,   J  J. ,   concur. 
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MR.    FHSaiDIfcG   JU  STICK  &ATC?l?<TT 
OKLIVKRKT3  THS  OntflOli   Of   fJB   COURT. 

This  appeal  ia  by  the  nlaintlff  'bank  frora  an  order 
dsnying  its  motion  to   strike  a  petition  of  defendant   and  granting 
the  motion   of   llfWJMl   to  vacate   a  Judgment   in   favor  of  plain* 
tiiT  and   against  defendant   theretofore  entered  on  January  16, 
1030.      The  motion   to  vacate   the  judgment  was  asade  march  19,   19  30, 
more   than  thirty  days  after   the   sntry  ©1   the  judgment.      The  notion 
was  therefore  governed  by   section   21   of   the  Municipal   court  act 
(Smlth-HuM   111.   Rev,    Stat.    1929,    ehap.    37,    sec.    376.) 

The  facta   as   disclosed  by  the  record     are   that   the 
plaintiff  ban*  on  November  19,  19  20,    caused  a  Judgment  by   con- 
fession to  be   entered   against  defendant  and  other   signers  of  a 
note  which  contained  power  of  attorney  to   confess   such  Judgment. 
The  other   signers  of  tie  note,  Helen  Marie  and   Edmund   Janes  ^ord, 
filed  petitions   in  bankruptcy  ai-.A  secured   a  atay  of  the  Judgment 
as  against  then.     December  6,   1939,    def  m  iant   filed  a  written 
Eotion,   supported  by  an   affidavit,     ifskiiv;   that   the  judgment  be 
opened  up  with  leave  given  hie  to   plead   to   the  declaration.      This 
motion  was  allowed,    *nd   an  order  was   entered   reciting  that  the 
petition  of  defendant   stand  as  an  affidavit  of  merits.      This  peti- 
tion recited   that  defendant,  isernard  iienry  Jferd,   received  no  part 
of  the  money  borrowed   from   the  bank    »t   the   time  the  note   in  ques- 
tion was  £iven;    that  the   same  did  not   represent  necessaries  fur- 
nished to  him;    that  he  was  a  minor,    and  that  the  date  of  his  birth 
was  June  9,   1909. 
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When   the   eause   ca&e   §a   for   trial   on  January  16,   19$0, 
defendant  did  not  appear.     An  ej,  parte  fctftrteg  was  had,    en-!   the 
court   sade  ft  finding  in  favor   of   plaintiff   Mil   a£*.lr«et   defendant 
and   entered   a   judi&snt    tnerecn.      karcft  1&  ,    15  *£  ,   defendant  a.ade  a 
■o t lor    to  vacate   the   judfvffi^nt   and    to    iHiflW   AtfM&Mst    to   nlead. 
In  supoort  of  this  motion  he  riled  an  affidavit  vhioh  wan  in  sub- 
stanes  the  aama  as  the  petition  wriieb   the   former  order  allowed  to 
stand  as  an   affidavit  of  smrits.      On  April   4th  plaintiff  bank 
made  a  motion  to  strike   this  petition  and  fifes'  hearing  on   same  was 
continued  until  April  19th,    at  whtc     time.  Ml  order  wae   «nt«»red 
denying  plaintiff's  action  to   strike   and   again  allowing  defend- 
ant's action  to  vacate  the  Judgisent  and  for  leave  to  plead. 

there  is  no   dispute  between    the  parties  aa   to   the 
facts   ftnd  little  generally  a*   to   the  propositions  of  law,  but  the 
briefs  disclose  a  wide  divergence  of  opinion  as  to   the  applica- 
bility of  the  law  to  the  undisputed   facts  appearing  in   this  record. 

there  is  co   doubt   that   the  order  is  final  and  appeal- 
able;   Umbrle  v.    T-?w^    ggg   in,    App.    155;    Central   Pond  |  ist,g.    Co. 
vft-  totMKHU    32S   ^i*  90);    that  a  judgment  against  an   infant   is  not 
absolutely  void  because  no  guardian  aj[  litest  was  appointed  to   de- 
fend him;   (IrtttM  v«    Swg^ney.   6  111.   App,    507);    that   a  defendant 
filing  a  plea  of  infancy  has  a  remedy  by  &pye&l  or  t?rit  of  error; 
(BcftUblan  v.   Hamilton.   5  Scam.    213;  Peak  v.    Schantffd.    31   111.    137; 
ifccKlndleY  v.    Buck.   43  Hi.    438;  feanis  v.    Uosner.   62  111.    465); 
that   a  minor  defend  ant  may  not  be  defaultsd  nor  may  a  decree  be 
entered  against  ftim  without  proof;    (Thomas  v.    Adams.    59   111.    223; 
Crane  v.    atafforfl.    "17  111.    31);    that  courts  will  protect  the  in- 
terest of  a  minor  even    -gainst  neglect  <*f  those  representing  euch 
minor;    ( | ib>  |  v.  JBJPM »    ®?9   l^»    ^CJ   M^sqr  t.    Trultt.   257   111.18) 
that  a  judgment  entered    gainst  a  minor  without   the  areeint^ent  of  a 
-uarlian  ad  litem  is  erroneous  and  may  be   set   aside  on  action  even 
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aft  or  term  and  at  any   time  within   live  y*ero;    ( Whit  |  •»,  JSHUKJlfta 
205  111,    525;    Slmpsox:   v.    H— fr    873   ***•    •••) 

3ut  none  of  tneee  eaeea  decide  the  exact  point  aria- 
lag  on  thia  record.      Here  it  appears   that   the  fttipNAt   entered  was 
sot   aside  on  motion   of  defendant   and    that  He  was   allowed   to   pre- 
•ont   the  defense  that  he  vae  a  minor.      The   cau~e  came  on  for  hear- 
ing,  defendant  did  not   appear  1ft   support  of  his  plea,    and   the  find- 
lng  and   jud&ment  was  enter #4  against  hla  on  that  issue.     On  ele- 
mentary principles   this  would   eeesi  to  ho   an   adjudication   that  he 
was  not  in   fact  a  BtllMf.    New    Oil  precite   question   IfciftB  ariaca 
upon  the  record  is  whether  a  defendant  who  h&a  pleaded  hie     inority, 
when  the  issue  is  found  .^alnet  /dm  can  at  any  time  within  five 
years  have  a  seoond  trial  of   that  issue.      Plaintiff  was  not  obli- 
gated to  have  a  guardian  ad  1  item  appointed  for  defendant,  who 
claimed   to  be  a  minor,   whan   the   theory  of   plaintiff  «&«   that  de- 
fendant was  not  In  f -ct  a  minor,     minority  is  not  preausaod  in   the 
absence  of  proof.      Obviously,    the  practice  in  ft  case  where   the 
minority  of  a  def«n  iant   is  conceded  (which  was  a  fact  in  stoat  of 
ttte  cases  eited)   -would  not  be  the   name  ae   iu  a  case  ^ht  re  it  was 
denied   and  contested  by  the   eamlfttiff  an!?  ftftMMfftf   as  here,   the 
i«eue  had  been  decided  in  plaintiff's  favor.      Under  the  practice 
of  the  Municipal    court  the  affidavit  of  merits  performed  the 
function  of  a  olea  at  coi&mon  law.      Ihe  affidavit  of  merits  r&a 
before   the  court  when  the  cause  wac  heard  ana  when  Jftflfjiftftt  ??as 
entered,     flag  proceeding  under   section   88   of  the  iT&ctice  &ct  is 
applicable  where  there  ha*  been  some  error  of  fact  unknown  to   the 
court  wnieh,   ii   known  by   the  court,  would  have  prevented  the  entry 
of  the  Judgment,      here,    the  affidavit  of  merits   informed  the  court 
at  the   time  of  the  trial  o:    the   f  vet  which  defendant  no*?  under- 
take for  a  second  time  to   set  up.      The  rule  for  which   ItfftttflMit 
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ennt*ri1»  *o  j14  ra.«krt   it  poaoible   for  a  Jaf  *n  l*nt   olai-JUvg  to   e«  a 
minor   to   pr«««nt   an   endlaas   caaln  of  fcotioua  witiiin   a  period  of 
fire  y«*ara   l'ron    each.  jud>,&*nt. 

J?or  Dm  reaoona  i&ftic&tttd  t&a  judgment  ie  r«- 
▼araed. 

jtoSumly  and  o'Uonnor,    J  J.  #    concur. 


m  ^icivfttii 


M 


34606 

/    Appall 
▼s. 


VICTOR  A-RAT   CORTCrifcTICMI, 
and  A.   o.   SaSH, 

.»ppelleee. 


AflPBAL   FKuii   CIKC 
0#  CoOA   COb 


259  l.A. 


668' 


A.K.    PHKSlElfrG    JU;  TICK  MATCH'- TT 
DisLlVKKBD   XMK  0V2XI6B   0*"   5PHB   CGI       , 


Hooper,    cek.pl a In «*nt    la    the  trial    court,    Tiled  a  second 
amended  bill    of  complaint   as   <ufaend*d.      *ie  iaade  defendants  thereto 
Victor  A-hay   Corporation,    Central   tilll   Company   of  Illinois,    and 
A,    D.    Gash.      Defendants   demurred  generally    and   apocially.      The  do- 
mirrors  were   sustained,    and  complainant    electing  to   stand  by  his 
meads*  bill,    etc.,    the  court   entered   a  decree  dia  iaeinf,  the  bill 
for  want   of   equity,      To  reverse   that   decree   MMp&ftlMMtt  has  per- 
fected this   apoeal. 

The   second   asaended   bill   was   filed  Hay  19,   1929.      the 
bill  was  vsrified  and  demanded  answer  under  oath,      The  material 
facts   alleged  were  that   on   June  16,    1916,   Hooper  was   the  owner  of 
71.8  shares  of  etook  in   the  i>efaeidel-Wesi*rn  /W.ay  Q%,  ,   an  Illinois 
corporation.      The   certificates   representing   tale    stock  had  been 
issued  by  mistake  on  old  blanks  printed   for    tae  achei del- Western 
X-^ay  Coil   Co.,    the  former  na»e  of  the  Ccheidel-Western  Iwlay  wo., 
its  n.-iK»  having  been  coanged.      The  wch«idel»Western  A-Kay     o.   gave 
due  notice  and   onlled  a  meeting  of  its   stockhol  iera,   *rhich  agreed 
upon  a  oian   for   the  sale  of  the  assets  of   this   corporation  to   the 
Victor    ilectrle  Cor  oration  of  the  state  of  &ew  York.      The  speoial 
Meeting  of  the   stockholders   of   the   Illinois   corporation  which 
authorised   this   sale  was  held   in   Chicago   on  June  lo,   1916,    and   the 
resolution  authorizing  Its  officers  bjmI   directors  to    sell   all   the 
aeeets  according  to   an   agreement  with  the    ;ort:ert  «     o.  , 

bearing  date  September  25,   1915,  was   carried  unanimously,    every 
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share  of  stoek  being  represented  by  its  owner  or  by  proxy.  Com- 
plainant sayu  that  he  lid  cot  have  actual  knowledge,  but  that  he 
was  represented  ir.  pereon  or  by  proxy  la  apparent  front  the  facta 
stated  in   the  bill. 

On  June   25,   1917,   the   Scheldel-Weetern  X-nay  Co.,   by 
ita  president,   notified   complainant    that  the  registrar  of  the 
Victor  Slectrio  Corp.    was  about   read?   to   ieue   etocs  In   the  new 
corporation  to   take  the   el&ee  of  the   stock  which  ootapl  iln&nt  held 
in   the  Schei  del-Western  X-hay  Co.      The  notice   ntated   Httl   the 
records   showed   that   complainant  held   71.8  shares  of  nuch   stock   and 
that  he  would  receive   in  the  new  corporation  19  £   shares  of  first 
preferred   stock,  IS  shares  of  secend  preferred   stock  and  GO   shares 
of  common   stock.      It   also    stated   that  arrangements  had  been  made 
with  the  Central  frust  co.   of  Illinois  to  accept   the  old  Seheldel- 
Weetern  certificates  of   stock   and  upon  receipt  of  such  certificates 
to  turn  over   to  coi  pi tattMat  the  above  mentioned  nusber  of  shares 
of  Stock   in   the  Victor  Klectric  Corp. 

On  September  2?,  19  30,    the  Victor  aiectritf  Corp.   of 
Bow  York  merged  with   another  sew  loxk  corporation,    forcing  the 
Victor  JURay  Corporation,   defendant  herein,    and  under  the   terms 
cf  the  consolidation  agreement   stockholders  of   the  Victor  Sleetrio 
Corp.,  upon   surrender  of  their  stock  were  te  receive  certain  shares 
of  stock  in   the  Victor  X-ftay  Corp. 

the  amended  bill   further  avers   that   at  all    tltees  sines 
June  16,    1916,   until  May  18,   1928,   Hooper  had    in  his  possession  one 
certificate  for  50   shares  and  one  certificate   for  21,8  shares  of 
the  capital    stock  of  the  Scheldel-testern  X-Ray  Co.,    and   that  these 
were  the   same  certificates  whicu  had  been  issued  theretofore  te 
complainant  by   the    corporation.      It   is  also    averred  by   an   ar*.»ndEsent 
filed  January  11,   1950,    that  the  aeheidcl-Weatern  X-hay  Co.    delivered 
the   stock  certificates  reoeived  ttm  the  Victor  Sleetric  Corp.    te 
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the   Central   Trust  Co.    as  its    igent,    and   directed   and   instructed 
the  Central  Trust   Co,    to   deliver  these   stook  eerti  t%  catee  to   the 
respective  oersons  an?*    for   the  respective    «riounte   to   ^hlc::  the 
stockholders  of  the  ^eheidel -western  £-Ray  Co.   wore   entitled  as 
above  *et    forth. 

The   »«cond  ai&ended  hill  by  another  nm^ndre-nt   avers 
that  about  one  week  nrior  to   August  1,   1916,    complainant   secured 
fron  defendant,   A.   Q.   Gash,   a  loan  of  $300   and  pledged  to  Cash 
as   security  therefor  his   said  certificate   for  31,3  shares,  which 
was  to  be  held  by  Gash  as   collateral   for  the  loan;    that  Cash,    In 
violation  of  his   agreement,    surrendered   it    *nd   caused    the   'icheidal- 
▼estern  I-Ray  Co.   to  reissue  to  hits  in  hi  a  own  nai*e  a  Hew  certi  fl- 
oat*;   that  on  the  day  of  its  is*au«  jiooper  paid  Gash  the   $300  loan 
in  full   and  demande'Hhe  return  of   MM  collateral,   thereupon  Gash 
endorsed  th.i«  laet  relsaued  certificate,  which  was  signed  by  the 
T»r$*ident   of   the   corporation   and  by  Crash   as  ite   secretary,    and 
hand**,     to   complainant   in  lieu  of  said   collateral. 

It  Is  further  averred  that  there  were  issued  In  the 
name  of  Sash  stock  certificates  representing  54   shares  of  the 
first  preferred   stock,   41   snares  of  the   second  preferred   stock  and 
164   shares  of  the  common  stock  of  the  victor  Electric  Corp.;   that 
Cash  appeared  on  the  stock  book  of  Send  del-Western  £-Ray  Co,    &s 
the  holder  of  136, 8  shares  ©f   the  capital    stcek  of  the  Gcheidel- 
Vestern  £-Ray  Co.,   in  whloh  were  included  31,8  shares  of  said  stock 
owned  by  complainant   and  pledged   to  Cash   and  which  were  issued   to 
hi»  on  August  1,   1916;    that   the   Schei  del -West  era  X-Ray  Co.    delivered 
this   certificate  to   the  Central   Trust  Co.    as  its  agent,    and  directed 
its  said   agent  to   deliver   the   stock   certificates   to   the  respective 
oersons   in  whose  names   said   stock  certificates  were  issued,   but 
only  upon   the  surrender  by  said  persons  to   the   Central  Iruat  Co.   of 
their  equivalent  stock  certificates  of  the  Soheidel-Western  *-j*ay 
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Co.;    that   ache i del- Western  X-«ay  Co.    direoted  its  agent,    the   central 
Trust   I   . ,   to   deliver  54   share*  of  first  preforrod   .-.-took,    41   share* 
•f   eeoond  Dref erred   atock,    *nd  164   shares  of  common   stock  of  the 
Victor  o-lsctric  Corp.,   to  Gash  only  upon   the  eurroader  by  him  to 
the   said  Trust  Co.   of  stock  certificates  representing  136,8   shores 
•f  etoek  of  the  Scheidel-w«*tern  X-Hay  Co. ,   but   that  the  Central 
Trust  Co.    violated   Its   instructions  and   directions  and  delivered  to 
Oash  the  stosk  of  the  Viotor  taeetric  Corp.,  upo;;   tne  surrender  of 
certificates  representing  only  115  shares  of  etoek  of  the  said 
»oh#idsl-?#sterw   X-tfay  Co.;    that  the  Central  trust  Co.    violated 
its  directions   mn&  agreement  under  whica   it  acted   as  a«£'*nt  and  as 
escrows*  for  hire,  by  delivering  to  Gash  9|   shares  of  the  first 
preferred,   6£  shares  of  the   second  preferred,   and  26   shares  of 
season  stock  of  the  Viotor  X-Bay  Corp.,   without  compelling  hia-,   to 
return  to  it,    for  the  3eheidel-»estern  X-ftay  Co.    and  the  Victor 
X»Hay  Corp. ,   the  outstanding  certificate     owned  by  complainant  of 
21,8  sharee  of  the   stock  of  the   Seheldel-Seatern  X-Bay  Co.;   whereas 
said  escrows*   should  have  delivered   the   said  9|,   6&  and  26  shares 
to   complainant. 

It  is  further  averred  that   the  Victor  X-Ray  Corp,   hat, 
slnoe  Gash  received  said  H,   6$   and  26  shares,  paid  him  $3050  in 
dividends   thereon  and  has  redeemed  them  by  paying  to  Cash  therefor 
$687*.  50,   all   of  which  are  the  property  of  complainant   hx>&  were 
received  by  Cash  as  trustee   for   complainant;    that  Gash  having  been 
en  August  1,   1916,   and  for   several  years  prior   thereto  and  several 
years  thereafter,   th*  secret  try  and  at   tlsses  the  president  of  the 
Son ei del-Western  X-Kay  Co.   and  during  ail   said  time  a  trustee  of 
the  Scheid el -Western  X-Kay  Co. ,  hi*  knowledge  that   complainant 
owned  the**  21.8  shar**  wa*  in  law   the  knowledge  of  the  Seheidel- 
Wsstsrn  X-Ray  Co.  ,  and   because  of  the   eoneolldation*   above  mentioned 
wa*  also  th*  knowledge  of  the  Victor  X-May  Corp, 
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This  amendment   also   av*r»  that   the  redemption  Moneys 
and  dividends  so  received  by  Dash  fror    the  21.8  shnr^a,    or  fror 
the  stock   into  whicn   the  £1.3  chares  ""ere   8MfeM§tt«  were  invested 
by  him  to   improve  or  to  i>ay  off  irtca^;br*noes  urior:  lots  7   «nd   8, 
Block  19,   I/ingee's  Addition  to   S'ilmette  Villn^e   in  Cook   county, 
Illinois,    and   in  the  purchase  of   HtT:OC  par  vnlue  of  stock   of  the 
Twentieth  century  Life  Co. 

The  amended  bill   pray a  that  defendants  may  be  decreed 
te  render  an  aeeounting  to   complainant  cf  all   dividends  MM  otock 
and  proeeeds  thereof  whioh  have  accrued  and   (tone  Into   their  poss- 
ession,  and   that   the  real   estate    uH   the  stock  in   the  Twentieth 
Century  Life  Co.   te  impressed  with  a  lien  in  favor  of  complainant; 
that  the  Victor  X-Bay  Corp.   «iay     la©  be  decreed  to   render   an  ac- 
counting to    complainant   for   all   divider,  is   earned   and   declared  by 
its  predecessor  in  interest,    tne  Victor  Electric  Corp.,   on  28f 
shares  of  its  first  preferred   ctock,    21$-  charts  of  its  second 
preferred  stock,   and    86   shares  of  its   cor  *  on   stock,    from  the 
period  between  June  16,   1910,   until   September  29,   1020;    that  the 
said  defendant  be  decreed   to   account   to   §<Mp* iinar.t  for  all  divi- 
dends earned  and  declared  by   it  on  140 5  ItUflNMl  of  its  Class   *A* 
preferred   otook  and  91.2   shares  of  its  -lasa  WBW   preferred  stock 
from  September  29,  1920,   until    the  tt;.\e  of  the  filing  of  the  orig- 
inal bill  of   complaint;    taat   the  court  isay  decree  thut   the  certifl. 
eats  of  stoek  for   21.8  shares  new  held  by  cccplalnant  be  reformed 
end  decreed  to  be  21.3  shares  of  the  capital   stock  of  the   Seheidel* 
Western  X-Aay  Co.,    and   that   said   defends t  stay  be  decreed  And  re- 
quired to  issue  to   complainant   certificates   for  41.5   shares  of 
Class   *A*   and  23.125   shares  of  Class   "i*   stock  in   said  defendant, 
Ihe  said  amended  till  also  prays   for  other   and   further  relief. 

It  is  contended  by  defendants   that   the   demurrers  vers 
properly   sustained   for   the  reason    that  the   second  amended  till 
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was  multifarious  because  It   joined   distinct   and   separat*   o«u&pi   of 

aotion   against   different   defendants,    ana  £onncy  v.   Last,    210   111. 

95;   ratterson  t.   Korthera  Trust  Co...   238  111.   601;   First  fist '1  Ban* 

v.    Starker.    288  111.    22;    and   Jack  v.   Blctfrner.   148  111.   App.    451. 

are  cited   to   this  point.      Although  complainant  has   filed  a  reply 

brief  he  does  not  disouss   any  ons  of  these  oases  nor  nake  reply  to 

this   contention.      In  Story's   Equity  Pleadings,   9th   ed« ,    sec,    271, 

p.    243,   it   is   said: 

•The  bill    should  not  he  multifarious;    for   if  it  is  so,   it  s 
demurrable,    and  stay  be   die   iseed  by  the   c<  urt  of  its  own  accord, 
even  if  net  objected   to   by  the  defendant.      By  multifariousness 
in  a  bill    is  meant  the  improperly  Joining  in   one  bill  distinct 
and  independent  matters,    and  thereby  confounding   thtm;    as,   for 
example,   the  uniting   in   one  bill  of  several  matters,  perfectly 
distinct   and  unconnected,   against   one  defendant,   or  the  demand 
of  several  matters  of  a  distinct  and   independent  nature  against 
several   defendants  in   the   same  bill.      In  the  latter  case  the 
proceeding  would  be  oppressive,   because  it  would  tend  to  load 
each  defendant  with  an   unnecessary  burden  of  costs,  by  swelling 
the  pleadings  with  the   statement  of  the   several    claims  of  the 
other  defendants  with  which  he  has  no   connection.      In  the  former 
case,   the  defendant  would  be  compellable  to   unite,   in  his  answsr 
and  defence,   different  mattrs  wholly  unconnected  with  each  other; 
and  thus   ths  proofs,   applicable  to  each,  would  be  apt  to  be  con- 
founded with  each  other,   and  great  delays  would  be  occasioned  by 
waiting  for  the  proofs  res   eeting  one  of  the  matters,  when  the 
others  might  be  fully  ripe   for  hearing.      Indeed,    courts  of  equity, 
in  eases  of  this   eort,   are  anxious  to  preserve  some  analogy  to 
the  comparative  simplicity  of  proceedings  at   the  coupon  law,   and 
thus  to   prevent  confusion  in  their  own  pleadings,   as  well   as  in 
their  own  decrees." 

Tht   mere  statement  of  the  facts,    is  already  recited,    in- 
dicates that  the  bill  is  subject   to   this  objection.      The  bill   seeks 
an  accounting  fro»  the  defendant,   the  Victor  A-rtay  Corp.,   upon  the 
theory  that  it  is  liable  as   the-  successor  of  ths  Sehei del- Western 
X-Ray  Co.      It  seeks  an  acco  nting  from  Gash  upon   the   theory  that  he 
has  violated   the  provisions  of  a  personal   contract  made  between 
complainant  and  himself  with  reference  to   collateral   for  a  loan. 
The  bill   seeks  to  hold  iiash  not  only  upon   the  theory  of  the  viola- 
tion of  his  personal   agreement  but  also  upon  the  theory  that  he  is 
a  trustee  by  reason  of  his  holding  an  office   in  the  Scheldel-Weetern 
X-Kay  Co.     He  is   to  be  held  in  the  one   ease  upon   the   theory  that  he 
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is  MM  owner  of  th«  stock  la  question  .ted  In  the  other  case  on 
the  theory  that  he  in  not  tho  owner  of  tho  stock  -  theorise  which 
•re  entirely  inconsistent.  It  is  manifestly  unfair  and  -wholly 
unnecessary  that  Qasii  and  the  Victor  X-B»y  Corp.  should  he  re- 
quired to  jointly  defend  a  hill  which  charges  a  liability  upon 
each  on  wholly  distinct  theories  and  f  cts.  The  demurrer  was 
properly  sustained  because  the   second   amended  hill  was  Multifarious. 

So   far  as  tho  Victor  X-Bay  Corp.   is  concerned,  wo 
thin,    also   that   the  hill   shews  upon  its  face  that    complainant  is 
guilty  of  grose  laches,  which  is  a  complete  bar  to   the  relief 
demanded.     Tho  transaction  upon  *hich  this  suit  Is  based  took 
place  on  June  16,  1916,   and   this  bill  of  complaint  was  filed  on 
May  19,  1939.      Tho  bills   *ho«  that  during  all  this   time  Hooper 
has*   full  knowledge  of  the  facts,   or  that  if  he  did  not  have  full 
knowledge  he   could  have  learned  all   the  facts  Upon   slight   inquiry. 
Ho  was  obligated  to  make  such  inquiry.     He  knew  all    this  time  that 
tho  record  of  the  corporations   in  question   showed  Gash  to  bo  tho 
owner  of  SI. 9  shares  of  stock  *hieh  he  now  claims,      lie  kept  tho 
certificate  issued  in   the  name  of  Sash  in  his  possession  for  13 
years.     He  permitted  ttash  during  that   time  to  receive  all  tho  bene- 
fits incident   to   suoh  record  ownership.     By  his  bill  he  now  seeks 
to  avoid  the   consequences  of  his  own  negligence  and  to  impose  upon 
the  Victor  X-Kay  Corp.   (which  so  far  as  the  record   shows  never  had 
any  knowledge  even  of  his  existence)    a  liability  for  the  money 
he  permitted  to  be  paid  to   defendant  Gssh,      Upon   the   clearest 
principles,  he  is  guilty  of  laches  *hich  bars  his  recovery.      That 
equity  does  not  permit  a  complainant  in   such  a  situation  to  re- 
cover has  been  decided  la  eases   so  numerous  that  it   is  unnecessary 
to   cite  them. 

There  are  ether  questions  raleed   in  the  briefs,   but 
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those  trhleh  we  hate  coneldered  are  decleive. 

JPor  the  reeeone  indicated   the  decree  or  the  circuit 
court  is  affirmed, 

MoSurely  and  O'Connor,    33,  t    concur. 
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Man  Bradford,  deceased,  y/^  '  I 

Apo>lle«,         /       ) 

'       )     4M  a 
v«.  ) 

OF  tHlCAttw. 
MSTROPOJLlTAii  LIFJfc  I«3URAJ»CI 
COUPAfcY,   a  Corporation, 

Appellant. 
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KR.    PHK»IDI*U    JUiiTXCK  MATCHITT 
DSLIVaRlD   fa   miXN  OF  Titt   COUKT. 

This  Is   an   appeal  by    the  defendant  Lift   insurance    Company 
fro®  a  Judgment   in  f  ivor  of  plaintiff  in  the   sua.  of  #1,000  entered 
upon  the   fin-ting  of  the   court.      Plaintiff   sued   as   the  administratrix 
of  ths   estat*  of  one  &an  Bradford,   who   was   accidentally  killed   by 
an   auto  obile  on  December  16,   192<3,    and  who   at   ths   tia»e  of  his  death 
held  what   is   usually  described  as  an  industrial   insurance  policy 
from  defendant   in  the  sua  of  $lic. 

The  administratrix  in  her  »U;«&«nt  of  claim  averred 
that  the  policy  was  then  in  defendant's  hands  and  demand  was  made 
that  the  seme  be  produced  upon   the  trial. 

Defendant    filed  an  affidavit  of  merits   st  \tlng  that   the 

policy  contained  a  "facility  of  payment   clause,"   as  follows: 

"The   Company  may  max*  any  payment  or  grant   any  nonforfeiture 
privilege,   provided  herein   to   the  insured,  husband  or  wife,    or 
any  relative  by  blood  or   connection   by  marriage  of  the  insured, 
or  to   any  other  person,   appearing   to   said   company    to  be  equitably 
entitled   to    the  seme  by  reason  of  having  incurred   expense  on  be- 
half of  the   injured,   or   for  his  or  her  burial;    m4   the  produc- 
tion  of  a  receipt   signed  by    either  of  said  persons,  or  other 
proof  of  such  payment  or  grant  of  such  privilege   to   either  of 
then,    shall    be  conclusive  evidence   that   all   claims  under   the 
policy  have  been  satisfied." 

The  affidavit   further  averred   thai  one  Rachael  Bradford 
appeared  to   the   company   to  be    equitably   entitled   to    the   proceeds  of 
said  policy   and   that  said  policy  was  paid   to  Raohuel  Bradford  on 
January  9,   1923,  by  Its   chec*  ao.    i>-408PB9. 

It   is  argued  by  defendant   that   th«»    trial   Judge  erred 
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in    flniin?   for  plaintiff   and   in    entering  Judgment   against   defendant 
contrary   to    the  undisputed   evidence. 

There   seems   tc  be  no    controversy    as  to    the   facts.      Upon 
tho  trial    the  policy  was  offered  in   evldenee  by  nlaintiff  and  was 
received.      It  ▼as  dated  October  12,   192%   and  nuruorted  to   lneure 
Kan  Bradford   (whose   ;*ge    it  hie  next  birthday  w<u  stated  to  be  37 
years)    for  the  amojnt   of  #560 ,   at  a  weealy  pre^iui.  of  fifty  cents. 
A  rider  attached   to   the  -policy  provided   that  In   case  of  accidental 
death,  defendant   should  be  liable  for  double   inde&nity.     After  this 
policy  was  received   in   (Wrjjssl—  plaintiff   rested. 

Haohael   Janes  was  then   called  as  ■  witness  for  dsfend- 

ant   n.n$  testified   that   the  deceased  had  teen  a  friend  of  hers  for 

four  y»are;    that  he  waa  her   *eo.--i£.on  law  husband;*   that  prior  to  his 

death  he  h^«1    suffered  f re  r    rheumatism,    <*n«1   that  at   the  tirie  of  his 

death  he  was  living  at  her  ho^e;    that  shs  saw  the  deceased  after 

he  was  killed;    that  the  body  was  brought   to  an  undertaking   «?stablish- 

jrent,    and   that   the  deceased  was  buried   iron,  that   establishment,      tot 

said: 

•I   asked   thezs  to  bury  his;  fro&   th*re.      I  have  the  bill   to 
show.      1  knew  Man  Bradford  Um4  an    insurance  policy  with  the 
Metropolitan  Life   Insurance  Company  because  I  have  taken  it 
out  on  him." 

1'he   check  of  the  defendant  company  for    the   mm  due  was 

identified  by  her,   and  she  stated  that   she  got  the  money  on  it. 

On   cross-examination    this  witness   stated    that,  she  was  not  married; 

that    eh*  had  been  married  once  to  a  man  named  Brain;    that  her 

maiden  name  was  Williams;    tnat   she  had   another  husband,    'ill   JaBr.es; 

that   she  married  hits  at  Atlanta,   Georgia,    about    eighteen  years   age; 

that   she  married  Drain  when   she  wae  young,    so  long  a#o  that   she  had 

forgotten  when;    that   was  before  she  married  Jwees.      She  reiae;  bered 

when  Bradford  was  killed,   which  was  at   South  Parkway   end   33rd  street. 

She   vat  not   there.     After  he  was  killed   she   found  hits,  at  Jones 
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\3n  lertakers.      He  had  net  com*  home  that  night  and  eh*  went  to   sev- 
eral  police   stations.      She  got  uneasy  about  him  because  he  always 
came  home,    eo   eh*  jggjiil  he  hud  ggM  to   one  of  his  nieces,  whone 
husband  worked  la  the  name     laee  aa  deceased,     ha  va*  killed  on 
Sunday  ewenin*;   and  she  found  him  on  Tuesday. 

She   eays  that   the  undertaker  did  not    aek  her  anything 
about  Insurance;    that   eh*  broke   >!ewn  and  *»■  crying  and  wished  to 
toll  hi»  people  about  it;    that  the  undertaker  came  back  in  the 
morning  and   asked  her   if   she  h'id  insurance;    that   she   told  hist  "I 
carried  Metropolitan  Life  Insurance.      He  had   in  a  .ran  oe  that  was 
wade  to  his  slater.     7h*»  other  I  had    taken  out."     She  turned  over 
the   insurance   policy   to    flsiaf  ,   the   undertaker.      Jones   said   that  he 
had  been  beat   so  much    url   that  when   the  time  came  and  Then  he  ^ot 
F9^Ay  he  weul*   gift  h*r  anyt  ■in**  that  he  tag  over.      :ihe  waa  not 
married  to   the  Umiil,    although  she  carried  hie  na»e.     Jar  real 
name  *m  Raehael   Jamet,      The  agent  brought   the  cheek   to  her  home 
and     said,   *£ra.  Bradford,  here  is  your  chaek,"   to  whio/i   &he  re- 
plied,  "All   right,  we  will  go  tag   take  it   to    the  under  takers. > 
Ha  did  not  eay  any t  log  about  the   oh»es  being  for  too  much.     Brad- 
ford had  been  buried  ^hen  the   sgamt  brought  her  the  check.     The 
funeral  bill  waa  $228,  which  amount  the  undertaker  took  ©ut,   and 
ah*   gat    the  rest.      She  produced   a  receipt   lor   the  payment  of   that 
amount  to  the  undertaker. 

The  agent  who   said   the  insurance  policy  teatified   and 
identified   the  receipt  look   for  thle  particular  policy,      tie  said 
ha  made  collections  on  this  policy  w  ;ioh  wera  recorded  in  that 
back:    that  ha  reee iwed  the  payments  fro*,  hachael  Bradford,     da 
alaa   identified   the  cheo.:   that  wan  i5iT«a  in  pay&*nt  of  the  pcliey 
and   eai-1  that  he  delivered  the  check  to   *Mra.  haohael  Bradford, 
thia  same  lady,"  (  in  11  anting.) 

Defendant  alao  offered  an  J   %ix«T*    ;-as  received  in 


I   I 


g$    ra-  :  a  ?» itr  ««o«l  «««* 

9ff0  ■>•    ,»auwi  Mtf« 

.<•■¥*  <<;«ftMtf 

i    *  no  a    1  iiOrfji   *!«**$  •!::    IM 

bam  l»niiTto« 
a**  j.iu  »  itM 

.    I  if.  I «.!   a  irf  ei   •  &•« 
ex!  J  o«r  •»<«*»* hi    ffHf 

ss  •«*»  »*.'  siflt  of 

la  .0«stt  aiit  Vima   ma    :»s  -*»* 

•AQ.i  -' .«  X«j»':afi  aar  a*a<t 

•ii 

. 
bff#   ,#«•  **ao4   1»*4>J.  J.-i   Is-xaftirt 

•   it*rr  hkj!   m    >  %  »d8  ^si* 

htm  silo*  •*»•* 

bl*a    ■:.         . 

J.-:nvVC    aJ  »/i   )it.-ij    ;a(c«tf 

&rfj    1o    *:M>«^»1<|    At    liavi,),    •**    .'*rtJ        MA  |      jjoiu 

ail    *«::.'    |lM    fcOM 
*0»«     «  - 

tjaTiaoai    a*w    • 


I     I 


•▼id cue*  *  release  *»ja.ior»«Ki«nt   *ign*?d  by  Raohael  Bradford  under 
teal   and  by  Mrs.    C.   Jr.    Jones.      Xhe  proof  of  death  ni   ei^ed  by 
•Mrs.   Kachael   Bradford— occupation    louse  Wife,"   and    it   stated, 
"Premiums  were  paid  by  are.   hachael  Bradford  and  la   answer   to 
question  so.    15,    'By  what   right   and   relationship  do  you  claim   th« 
proceeds  of  th«   ineuranceV  •   iihs  answers    'Wife.  ••     The  proof  con- 
tained an  affidavit  by  her  which  stated   that   the   answers   to   the 
questions   therein  were  true. 

Defendant  also  put   in   evidence  a  receipt  dated  Janu- 
ary IS,   1929 ,   froc-  the  undertaker  Jones  to  are,   Kachael  Bradford 
for  $228.      It   stated  tnat  payment  was  received  in  full  for   the 
funeral  of  *an  Bradford.      Defend --*nt   also   produced  an  ite&ized  bill 
of  the  undertaker  tor  funeral  expenses  and  the  premium  receipt 
book,  on  the   cover  of  which  appeared   the  name   "Man  Bradford"  in 
ink. 

Yhe  a^ent   stated   that  his  name  appeared  upon   the  book 
from  June  11,   1923,  until  the  last  payment  was  Made,   December  10, 
1923;    that   the  book  showed   that   the  payment  had  bean  made  on  the 
policy  of  Man  Bradford  but   that  he  never   collect-  d   fro*;  Man  Bradford; 
that   the  book  did  not   show  who  paid  the  money;    that  after  he  deliv- 
ered th~  cheek  to  Kachael  Bradford  he  went   to   the  bank  with  nor  and 
told  her  that   the  company  had  made  a  mistake  in  the   amount;    that   she 
took  out  some  money  end  wont  over  to  the  undertaker  who   said  every- 
thing was  all   right. 

*he  so-called  facility  clause,  woleh  is  set  up  in  the 
affidavit  of  merits,  is  a  usual  clause  in  this  form  of  policy.  It 
has  been  construed  by  this  court  in  Bishop  v.  Prudential  Ins.  Co.. 
217  111.  4pp.  112,  where  the  cases  from  different  jurisdictions  of 
the  United  States  were  coneldered,  and  it  was  held  that  this  clause 
of  the   policy  was  not   against  oufclio  policy  and   that  it   should  be 


«    i 


t  ft^.wlo    jit**   pi'ifj'-ii*.   saAtXfti  a  ©art 
^a  b*4talc  «*«   .tji  .  -4«noi  .'.«fta 

,fc.<  h    *,aliv    »<iio.    ac.  '-***   iMri»«)i   .•■««• 

art.'    «'  Ok    qli  V1'     t**    •  <>*   ROltt«0p 

-«<*©  luNSTfc  *tf  riW1    iit«<inii  tdt.   •  »**.*  »ifl  to  s£ntaei$ 

OJ    ri«r?fcC«v    j»UJ    J«ii.'    *♦#«#•    f: 3  i !.«'.•   Tad    -^<*    *t?«iJV*a    Ml    ft«fli«* 

•  •trtJ   »ic*<r  aii»«K-»r/l    *xo:  Ja-»p 
*t   m   «oittM^  ovX*   J fl. k* an !•** 

b-jclh-aid  1  .na   a*   aaoal   ifii'.'if..  ©"rt    ,9S9I    ,*X  Y*t* 

•A}   «l  Bi  isovlna**   »«*  Jaaat»4  *****   b****a   |I      .*S*#  tat 

S*  j aw  f»di  It 

Mt»A  *jU   fc»  \  *•«<*•   rt&  :arao   »i 

ioarf  Mil   ««Kiii  b 

'.     *»d***»»C     ,  »i>#'  *    **•«     .».»•      V.*if     J»ttJ     ft  -;j^    0 

ua  aa«aj  a«i«f  K«rf  *aft*x*<i  *rft    f«uM   *a*« 

I^io'i****  a**U  awil   aajraaXiaa   aaaaa  ar  wt  Iyo1|«tC  Of 

-r2X*h  'xi    i.t>s\»  imdi    ;y.»a»*  mU  M««   <wi«  *e*s   0,1  *i;  is**-  »jgj   j^j 
Im  tan  rfilv    Atuid  9tU    oi    !«•»   i4(  fclotfrcift  LtAt&rZ  o;  |§t| 

ftftla    J*itl    ;J*i»aa*    «J<*    ai   »*«#•*«  m   'ikm   fcari   xtu  c«oo    %*#  #*ftj   «*»i(  si** 

-\rt»7*  M*«    art*  Ti^Jia-ftftft  ad*   o*    t*vr    laaw  &a#   t*a**  »*«»   Ji/9  ^^| 

•**  »*:w   *ftUjIt 

ail*  at   nu  J»a   •'  , o*oi»X  M»iIaa*oa  tiO 

♦  X      .^plXoo  *la  «•"*   •  ••u«X»    ini.*i    a  a  J  ,  t«l* 

•  .•S   •■■!  iMtlnahin*   ■  ▼  itilK  ai  tiJMH   1 1 4   *rf  ftarttaiiaa  «•&<*  a** 
la   »n:llnlb«i  i«1"»lfc  «*«1   «•« 

••iiaXa  iXdi   -*i«    bX*4  ««r    ll   6su    ,Mii>r  i*w  m#«#I  «^ 

•tf  Miioite   tl  S*ns   '.im   ^olU«  elXd»  pi    ion  •**  x»'  tft 


literally  construed   to   ths  tnd  that   the  insurer  mi/{ht  b«s  protected 

In  making  a  prompt   payment  without  the  expsnae  of  adr-inietraticn 

proceedings.      A  similar   clauee  waa  alec   construed   It.  iifceflavniolt  ▼♦ 

Wactern  |  Southern  Ul'«   Ins.    Co. .    332  111.    603,   where   the  iiupreaie 

court   said: 

•tfuch  olauaa  In  an  induetrial   policy,   usually  issued  for  a 
assail   amount,   ia  authorized   in  order  to  protect   th«*   insurance 
company,  with  the  consent  of  the   insured,    against   trifling  hut 
expensive  litigation  which  mi&ht   constantly  occur  over  dlaputca 
as  to  partiaa  entitled   to   the  account  of  the  insurance,   and  where 
th«  co&pany  has  exercised   that  option   t-uch  exercise  will  he  a 
complete  defence  under   tha  terms  oi    the  policy.     Bradley  vt 
Prudential   ins,    gj^,   13?  Mate.    236;    JMIaVJa   8BmS53   Sfti    c<>' » 
149  Pa.    St.    594.  • 

Plaintiff  citea  and   relies  on  ffornew  v.   Prudential   Ina. 

Cg. .    20ft  a.  Y.    ii.   92,  where  the   court  held,    construing  a  policy 

of  this  kind,    that    in  jiff ItMal  the    Insurer  to   elect  to  whom  it 

ehould  pay  the  policy,   the  court  would  require  not  only  good 

faith  hut  «l*o   the  exercise  of  sound  judgment   in  making  payment 

to   the  proper  claimant;    that  no   freedom  of  arbitrary  or   capricious 

choice  was  given,   nor  license  to   MM  carelessly  and  without  proper 

inquiry.      In  that   caee  one  Sisrjaer  died  at  a  hospital    in  Koehefter, 

l<ew  York,   and  prior  to  hi  a  last  illnees  he  had  hoarded  with  &  kre. 

Aothfua.      At  the  time  of  hia  death  it  waa  not  known   that  he  had  any 

family  or  relatives.      <j©rn©w  was  an  undertaker  who  waa  notified  by 

a  physician,    and   alao  by  kre.  hothfua,   of  21naa#r,e.  death  and  was 

aaked  to  take  charge  of  the  funeral,     lie  Inquired  with  reference  to 

the  property  of  the  deeeaeed   and  waa  informed  by  krs.   Kothfue  and 

the   superintendent  of  the  defendant  Insurance  company   that   the 

policies  provided  a  fund  for  the  burial  of  the  deceased.      iSorr.ow 

then  proceeded  to  arrange  for  the  funeral,    adjusting  the   expendi- 

turea  with  reference   to   the  amount  of  the   policies.     Kra.  Hothfua 

made  formal   proof  of  death  and  of   claim  and  delivered   the  policial 

to   the   Insurance  company1 a  superintendent,   who   to-.-k  a  written 

statement  from  £ra.  Rotnfua  tc   th*  effect   that  she  would  pay  the 
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funeral   expenses,   but  of  these  f  f  ots   Zornow  had  no  knowledge.      Sub- 
sequently the   Insurance   company   iseued   checks  payable   to  .re,      cth- 
fus.      Two   agonts  of  the   eoeapany  went  with  fcrs.  Rothfus   to   the  of- 
fice of  womew,   who  was  thou   absent,     Hrs.    Rothfus   represented  to 
Mrs,    lornow   that  It  *as  necessary  to  have  a  receipted  bill   in  order 
that   the   insurance  might  be  made   avail  *bl*>   for  paying  the  funeral 
expenses.      They   lid  not   disclose  the  fnct   that   cheeks  »ade  payable 
to  lire,  Rothfus  were  then   in   the  h-mnds  of    th*»  agent,      lirs,   £ernow 
siade  out   a  bill    wd  ff  tfstl   it  ir   the  nawse  of  her  husband  and 
delivered  it   to   the   agent.      Thereafter   the   ag«nt  dallvsrad  the 
©heoke  to  Kre.  Rothfus,   but    the  funeral   bill   was  not   paid. 

The  administrator  of  2ornow's  estate  sued  en  the 
policies,   ther*  being  ao^%rently  no  other  assets  of  the  estate. 
It  was  under  such  facts   that   the   court  in  its  oi»inion,   which  was 
in  favor  of  the  administrator,   used  the  language  upon  which  the 
plaintiff  here  reli*s.     The  court,  however,   further   said: 

•Mrs.   Rothfus  *ac  not,   in   any  sense,   a  relative  of  the  in* 
sured,    and   she  had  neither  paid  the  funeral    expenses  nor  made 
eontraet  or  arrangement  with  ih#  undertaker  whereby  she  became 
obliged  to  pay  them,     ft  hold  it  to  be  insufficient  grounds 
upon  which  to  base  an  equitable   claim  to  a  fund   that  a  person 
of  no   financial   responsibility  stakes  a  promise  to   the   insurer 
that   she  will  pay  the  funeral   expenses  of  the  insured,  where 
that  faet   is  not   communicated   to   the  person   conducting  the 
funeral,    and  where  he  has  been  given  no   choice  to   elect   that 
he  will   accept  such  promise  Mil  rely  upon   the  oersonal  liability 
of  a  stranger,  rather  than  upon  the  fund  provided  for    the  par- 
ticular purpose  of  meeting  the  funeral   expenses, ■ 

We  think   it  quite  unnecessary  to  point  out  in  detail 
the  foots  which  distinguish   that   ease  froaa  the  one  which  appears 
upon   this  record.      The   so-called  facility  clause  of  this  policy 
provides   tiiat  payment  may  be  Dade   (1)    to   the  Insured;   (3)    to  the 
husband  or  wife;    (3)    to  any  relative  by  blood  or  connected  by 
marriage,    or  (4)    "to   any  other  person,   appearing  to   said   company 
to  be  equitably  en  tilled  tc   the   same  by  reason  of  having  incurred 
expense  on  behalf  of  the   insured,   or  for  his  or  her  burial."     It 
further  provides  that  th*  production  of  a  receipt  signed  by 
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either  03'  theae  per sen a,    or   other  proof  oi'  such  paymnt  ox    grant 
of  eucb  privilege   to   aithar  ©I*  thea»,    "shall  be  conclusive  evidence 
that  all   claims  under   the  policy  hare  been  satisfied."     thare  la 
not   a  scintilla  oJ'  evidenca   in    thit   record   *hi«a  inlicatao   that 
defendant   company  acted  in   bad  faith  ox,   indeed,    that  any  ef  the 
per sans  involved  ii<    this   transaction  acted  in  bad  faith.      It  is 
apparent  that  ttaehel   Jaaea,  who  represented  here  elf  to  be  the  wife 
ef  the  deceased,  was   the  only  peraci*  who   indicated  any   in t exeat    in 
hla  welfare  at   the   Uaat  of  the  accident  msultlftfi  In  hla  death, 
J-egally,   of  course,    aha  «aa  not  his  wife,   but   ahe  #anifeet*d  the 
saae  Intw  t  tp  lain  a&  if  she  had  been.      Km     arranged  for  his 
funeral  and   became  personally  liable   therefor.      It  was  ahe  who 
caused    the  insurance  policy   to  be   tak^n  out,    gM  it  «as  through 
her   that  the  orettiuaip  upon   it  were  paid.      There  waa  no   c ireuva stance 
up  to   the   tij.'.e   the  payment  of   the  policy  was  made  to  har  which  could 
have  indicated   to  defendant   lxiaurar.ee  c©  -pany    thai.    she  was  not   in 
fact  hio  wife.      HafrlUrt  the  case  upon  which  plaintiff  relies,   there 
is  no  proof  of  fraud  or  fraudulent  intent,    and  we  think  on  the  un- 
contradicted evidence  plaintiff  la  not   entitled  te   recover. 

5*01   tiie  reason*  indicated  the  Judgment  will  be  reversed 
with  a  finding  of  f  ,cts  and  jud^sent  here   for  defendant, 

l  .atuta  «*■  fmum  ov  facts  anb 

JliZHMm?  iI3RK  fQB     '  AST. 

Xo9urely  and  O'Connor,   J  J. ,   concur. 
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34684  mUM   0*  FACTS. 

We   find   as   fact!    that   the  defendant   Insurance  Company 
in   this   ease,   prior  to  the  beginning  of  this   eult  and  prior  to   any 
notice, or  f«,et   putting  it  upon  noiice,    that   any  other  person 
claimed  any  interest  in   the  policy  in    juration,   paid  th«  amount 
due  thereunder  to  on«  Baehael   James,   who    represented   to   said 
company  that   she  was  the  wife  of  the  deceased   tmi  who,  although 
not   the  wife  of  the  deceased,  had  become  liable   for   the  expenses 
of  his  burial;    that   such  payment  was  in   full    discharge  of  all 
liability  of  defendant   under  the  policy  sued  on,    and   that 
Judgment  against  plaintiff  Mtf  in  favor  of  defendant  for   costs 
should  b*   ©ntered  in   this   court. 


to*   •* 
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KR.   FJUKIDDitf  JUJTIC*  kATCHRT 
»HIV::HBT)  THK  WIRIOK  OF  ta      0    3SIT. 

John  V,   Seen,   one  if   e^-v^ral  Iffftwianil,   pr&eecutee 
this  *->oeal   to  eeeure   the  reTcrcal  oi"  a  decree  whereby  he  and  other 
defendant*,    including  aeveral  municipal   ccr,  oration*   &nd    the 
8«hlll«r    'ark  Coal  A.  Supply  C*«,    their  a^ente,    utc. ,  were  pfcnua- 
nently  "enjoined  and  r«» train ed    frota  hauling   to   and  depositing  upon 
the  land   of  £aeh,   known   ae   the  north   60  aci«»   of   the  *e3t  iialf  of 
the  north* eat  qu%rt*r  of    'action   ?lt   Township  40,  Saftgt  ifl   la   vook 
County,    any  garbage,   offal,    carcasses  of  dead   ani.tu.le,   or  other 
obnoxioua,   sutrid  or  ■jWftlttWf,  oattera,   md    that  defendant,   seeh, 
hie  eervanta,   ng*nta  and    saployeee,  or  any  one  through  or  on  hie 
behalf,  he,    jad   tikgy  are  hereby  perpetually   enjoined   and   restrained 
from  maintain  ln{£  «nd  perr.il  Hag  to  reuoin  en  hi  a   mad  land,   garbage, 
offal,    carc^Bftoo  of  dead  anlr.ala,   or  ether  obnoxioua,   putrid  or 
nana eating  natter,    and  the  said  ::ach,  hia   servants,    agenta  and  eci- 
ployeea,   or   uny  one  through  or  on  hie  behalf,  be,   uiu\   *.hey  are  fur- 
ther perpetually  on  Joined  and  retrained   froiu  obstructing  and   Hock- 
ing the  natural   flow  of  surface  water a  ever   mi  aeroaa  the   said  lAnd 
through   th*>   aaid  ditch  ehown    -and  described    M    m     blue  pr-ut  in 
evidence   m  Defendanta*  Exhibit   1   of  FtTaTliHf  14,   19 3C,    i.s  ditch   k, 
and  the   aaid  Haoh,   hia   aervanta,    agents  Had   p&pioyeca,   or  w;y  one 
through  or  on  hia  beh»ilf,    ar«   further  perpetually  enjoined  and  re* 
atralned   froa  feulntu.ir.ing  any  obatructioua  or  blockadee  of  the 
natural   flow  of  surface  water*  over  and  aerost  hia  land   through 
diteh  A  or  froar.  obstructing  or  blockading  the  natural   flow  of  surface 
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waters   over   and  across   the   said   land,    and    the   said  tfsoh   and  his   ser- 
vants,  agents  and   employees,   be   and   they  are  hereby  further  per- 
petually restrained   from  discharging  from  hl»   said  land  onto  the 
lands  of  others,   any  waters  containing  garbage,   offal  or   carcasses 
of  dead  animals,   and   the   clerk  of   this  court   Is  ordered  and  directed 
to  Issue   the  Peoples*   writ  of  Injunction  against   the  defendants 
aforesaid,   restraining  and  enjoining   ttxwu,   as  aforesaid.* 

The  cause  was  heard  upon   the   wended  bill  of  complaint, 
the  answer*  of  defendant   thereto,    and  the  report  of  a  master  In 
chancery  to  whom  the   cause  ft*d   tneretofore  been  referred  upon  the 
Issues  to   take  the  evidence  and   report  his   conclusions  of  law  and 
of  fact,    and  unon  the   exceptions  of  defendant    to   the  report  of 
said  master.      The  report  was  approved,   the   exceptions   thereto  over- 
ruled,  and   a  decree  entered  as  heretofore   stated,      ihe  decree  stated 
the  facts  as  found  by  the  master   and  as  alleged  in   the  amended  bill 
of  complaint,   but  denied  in   the   answers,    to  be   as  follows: 

7h*  complainants  are  owners  of  certain  lands,  which  some 
of   them  occupy  with  their  families  and  one  of  them  by  a  tenant.    Ihe 
land  of  complainant  Burcnard  lies  on   the  west  side  of  a  north  and 
south  hl(-,h'*ay  known   as  Mannheim  road   arid    the  lands  of   the  other 
complainants  lie  east  of  Mannheim  road,     Practically  all  of  the 
land  lying  east  of  Mannheim  road,  north  of  the  St.   Paul  railroad 
and   south  of  Irving  Park  boulevard  Is   subdivided. 

Defendant  &teh  is   the  owner  of  60  acres  of  land  lying 
east  of  Mannheirr    road   and  practically  surrounded  by  the  land  and 
property  of  oomplainants.      This  Ssch  land  lies  Juet  north  of  the 
village  of  franklin  Park  and  has  been  used   for  farming  purooses, 
and   It   Is  lower  than  and  servient  to  the  lands  of  the  complainant 
Burohard,  which  lie     west   and  north  of  it    and   to   the  land  of  com- 
plainants Bert  and  Sdith  Petersen  lying  to   the  south  of  It,      The 

e 
Ssch  land   Is  vacant   and  unimproved  except   as  hereinafter  stated. 
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For  many  years  past   taere  has  been  a  ditch  (which   la 
shown  on  a  blueprint   in   evidence  and  described  ao   "Ditch  a")    start  - 
ing  in  a  certain   tract  of  land  in  Leyden  Townsnip,  which  lioo 
north  and  woat  of  the  land  of  *sch  and   runt   southeasterly  acres* 
the  north  half  of  section   31    and  through  a  culvert  under  i annheim 
road   and  aeross  a  portion  of  a  ten-acre  farm  lying  immediately 
south  of  and  adjacent   to   the  land  of    -son,    and   then   turns  north  and 
rune  across  the  land  of    >sch   in  a  northeasterly  direction  across 
the  land  of  certain  complainants  **nd    thence  in  a  northeasterly  di- 
rection  to  Irving  i*ark  boulevard.      Work  has  fro»  time  to   time  been 
dene  by  *sch  in  the  »«v  of  clearing  out   this  flitch  and   straighten- 
ing it;    the  Count?  of  Cook  has  placed  a  large  culvert  in  it   through 
Mannheim  road,   and   the  owner*  north  of  the  Ssoh  line  have  placed  a 
tile  drain  below  ditch  A  vaid  along  it  a  course.     The  court  finds  t:iat 
this  ditch  A  has  been  regarded  by  the  owners  through  whose  ltind  it 
passes  as  a  mutual  ditch,    <*nd  that   it   is  in  fact  a  mutual   ditch 
under  the  law  for  the  benefit  of  the  owners  along  its  course. 

to*  many  years  last  past  the  surface  waters  from  the 
lands  to   the   south  aid  west  of  defendant's  land  have  uninterrupt* 
edly  drained  through  ditoh  A;    thence  north  to  Irving  Park  boule- 
vard,   across  the  said  land.      Prior  to   the  doing  of  the  acts  com- 
plained of  the  lands  west  of  &seh  have  been  free  of   standing  and 
back  water  and  the  lands  to   the   south  of  iSseh  in  tir.es  of  freshets 
have  had   standing  water  thereon,   which  wuter  has  drained  off   to 
the  north  and  across  Bseh's  land  after  said  freshets  were  over, 
the  drainage  beyond  Irving  Park   boulevard  being  easterly  into   the 

Despl&ines  river. 

the 
For  some   time  past/defendants  na^ed  in  the   amended 

bill  have  collected   the  garbage,  refuse  and  offal,   including  small 

dead  animals  and  usually  ashes  and  aiiscellaneoue  waste   from   the 

varioue  municipalities,    and  witn  the  consent^of  Ksch  haveydumped 
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of  thesr    several  wuniclpalities  or  villages  la   56,900,    and  from  20 
to  30  load  a  a  day   in  open  truck  a  and   trailers  of  garbage,    offal, 
refuae,   aahea  and  mieeellaneoua  waste,    depending  upon   the   aeaacn  of 
the  year,   have  bean  hauled  daily   fro     the    aaid  -rillagee  to  Sach'a 
land.      Thia  natter  tag  been  heaped  upon   the  land  of     eeh  in  pilea 
to  heights  of  soma   el*   to    eight    feet,    completely  blocking   ditoh  A, 
without   the    consent   of   the  land   owner  a,    and  by   aaid   blocking  the 
landa   to   the    aouth   and  weat  of   aaid   dump     have  been   at   timea 
flooded.      In   tha  winter  part  of  the  municipalities  ddeposited 
little  if  any  garbage  and  offal,    and   the  garbage  and  offal   from 
the  other  munieipalitiee  were  mixed  wltu  aahea.      There  la   evidence 
that  defendant  £seh  waa  paid  for    thia  dumping  privilege. 

The  aaid   dump  hue  been  on  fire  from  tiue  to   time  for 
long  periods  of  tiise,    and   asoke  arose  therefrom  which  waa  carried 
by  the  wind  aeroaa   the  land  of  complainants.      Bald  smoke  at   times 
waa  heavy  and  black   said    at   all    times  had   an   extremely  bad   odor   and 
waa  nauaeatlng.      The  garbage,   offal,    refuae  and   dead   animal  a  de- 
poaited  on   the  land  of     ach  and  on   aaid  dump  gave  forth  a  stench 
detrimental    to  health.      Ixamediately  north   of   the  >*ach  land   tnere 
are  a  number  of  email  homes  occupied  by  families  whose  co  fort  and 
health  and   occupancy   and   uae  of  their  homes   are   detrimentally  af- 
fected by  odors  ariaing  from   aaid  garbage,   offal,   refuae   and  dead 
animala,  which  decay  and   rot,    and  by  the   ai&oke  carried  by  the  wind. 
The   aame   condition  is   true  ae   to    the  houses  to   th«   south   and  west 
of  the  Each  land. 

The  aeepaga  from  rain  a    uid  melting  enow  from   said  dump 
is  polluted  by  the  garbage,  offal   and  refuse  in   and  on   said  dump 
and  rune  over  Zeeh'a  land,    acraaa   the  land  of  certain  complainant*, 
and  acroaa   the  lands  of  other  people   to   the  north,   in  ditoh  A,    *nd 
aaid  ditch   fror«i  the  north  e«d  of  the  Each  land   to   Irving  Park  boule- 
vard for  approximately  a  half  silo,    runs  very, close  to   their  homes 
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frequently    the  wnter  flowing   therein   frosa   sal  J   Jump  contains 
deposits  of  garbage,   ofl'al    and   carcasses  of    lend   auir&als,    *nd   gives 
forth  s  t11«»,   obnoxious  and  nauseating  odor.      During   the   summer 
months   it   is  impossible  to  leave  any  windows  open  in   these  houses 
without   suffering  eerious  inconvenience  and   discomfort  owing  to 
the   smell    and  odor.      Complainants  have   suffered  great   .and  irrepa- 
rable dat-age  by  reason  of  the  maintenance  of  the   diuap.      The  value 
of   the  land  in   the  neighborhood  of  said   duap  iiac  dec   e mad  on 
account  of  the  dump  ml   the  garbage,  offal  and  refuse  M  per  cent 
along  Irving  Park  boulevard   and  it  p*r   cent   along  the  Keen  land. 
The  blocking  of  the  waters  usually  flowing  through 
ditch  A  on  the  .ftssh  land  has  flooded  and  held  b ick  water  on   the 
lands  to    the   south  and  west  of  &soh's  land,  which  VmteVj    If  it 
wsre  not  for   said  obstruction,  would  have  flowed  through  ditch  A 
on   the  Bsoh  land  and  beyond,    and  by  reason  thereof   the  owners  of 
the  lands  to   the   soutn  and  west  have   suffered  great  damage  due   to 
the  water  being  held  b*c*   MM    standing  on   their  land. 

By  reason  of   the  tfeointenance  of   the  dump   and  the  gar- 
bage and  refuse  thereon,   large  numbers  of  rats  und   flies  have  col- 
lected and  bred   therein   and  have  invaded   the  ho&es  in   tne  vicinity. 
The   complainants  and  all  persons  living  in   the  vici/iity  of  the 
dump  will    suffer  great   ind  irreparable  damage  to   their  health  and 
property   If  the  said  conditions  are  permitted   to  regain,   and  the 
oomplainants  have  no   adequate  remedy  at   law. 

The  court  specifically  finds  that  the  teaintenance  and 
permission  of  the  things  above  described  by  £ach  u  >on  his  land  are 
and   constitute  a  nuisance. 

It  will   be  noticed   that  iisch  alone  prosecutes  this 
appeal,    the  oth*r  defendants  having  acquiesced  in   the  decree, 
while  defendant  presents  what  puroort   to  be   fourteen   points   in 


oori*  to*   ,  v*«Ht*a  la  •ila#5»* 

7-;  ;;.xj     -  .*' :  J  U  .iMI    ;-,-.  J  III     «     life     I     fci&JUUfa     ,       tl»    I    '^"iii 

^ul^c   t«ol*M«ife    ia»  oonoiaovaooHj  ow«Ji«e  j»BH»ttus   J«r 
1  bum   *4fti&  boi*  ;lm   -»v*ft  »j 
•v  ,c  ii/f.   »«£*  \o  «ftcua»#aijna  •  n.j   'to   no*!*  •  *.  amb  %i$*i 

ao  &***>:>  »f   o/».rt  qout    »!*•  lo  ft»o  »rfi   lo 

»1    &>Ot.    initio    ,»»*  I     &*»    fpn  'tiWOOOJI 

I 

|g  *    M    *  *    I    i"     ■    :-i""    '     ■  ••*••*■■'.  '■  •    *•*■•  J    o«J    i     '»' '     '  ■■"••»'     ■:■    -    ri-JJlfc 

.   .  •'   mil    oJ    •  *a«I 

A   (bit  -xm* 

r.od   on*  fcdtel   'nan  »*i*   a* 

«*   toft  «8**»*f>   JAO'tj}  t^{  *•»«  >■  tui   .  »uor   «4i   oi   s^v  X  **£* 
•Alb 

-To  |  00    O&SIO* 

M    tiii't    •. ,     .  oft  »ic/*T*.a»Tsj   t>n      •.-•.■     i     *.-.     _<-  |n^ 

.«*!    *»    \b»M»1    *J. ■'tfpoftbr.     OH    »Y*J<    •;  io» 

ftfiUB     t 

-itof 

.»  /.BUB 

tidtf  «9it,o»« 

- 


His  brief,   only  three  of   these   *re  argued,    scd  the  o there,   under 
our   rul«,  may  toe  jtf  >f  to   be  waived. 

It   1*  Insisted,   in   the  first   ol»ee,    that   the  terms  of 
the  injunction  are  uncertain,    and  in  support  of  this  contention 
defendant  quotes  a  single  phrase  of  the  decree,    disconnected  fro* 
its  context,   to   the  effect   that  jffim#Mrt  1«  enjoined  and  restrained 
from  depositing  garbage,    etc.,    "and  other  obnoxious,   putrid  and 
nauseating  scatters."     The  words  objected  to,  wita  context,   are, 
•any  garbage,  offal,   carcasses  of  dead  animals,  or  other,  ptonqxjpue. 
IttlXiA  fiX  aau.UAli&ft  MslUMs  "     N  »■  «ot  able  to  discern  anything 
that  is  at  all  uncertain  in  this  language;    and  if  there  were  any 
4o<bt  in  the  matter  it  would  seer,  to  be  easily  removed  by  the  ap- 
plication of  the  rule  of  ejusdeari  gepeqls.     feiach  v.  nuneell.  136 
111.    22;    StricXland.  v.   4trit>land..   371  ill.    614.     In  other  words, 
"ether  obnoxious,  putrid  and  naue^tiag  matters"  are  similar  in 
kind  to   those  described  in  the  proceeding  part  of  tbo   sentence  which 
includes   "garbage,"   "offal,"  and   "carcasses  of  dead  animals."     Xta.lt 
would  seem  to  be  entirely  sufficient  to  express  the  intention  el    the 
deoree  to  the  ordinary  mind. 

The  second  point  argued  by  defendant  is  that  improper 
testimony  was  admitted  upon  the  hearing  before  the  master.      This 
point  is  worthy  of  little,   if  any,    consideration.      The  evidence 
objected  to  was  admitted  subject  to  objection,   mxd  the  master  in 
making  his  report  and  the  chancellor  in   entering  the  decree  are 
presumed  to  have  disregarded   any  improper  evidence  in  reaching 
their   conclusions.     Mix  v.    The  People.    116  111.    265. 

Defendant  next  contends  that  the  decree  erron«ouely 
finds  that  the  natural   flow  of  the  water  over  defendant's  land  was 
towards  the  north,  wh*n  as  a  matter  of  fact  the  direotion  of  the 
flow  wae  towards  the  south  and  the  east,   and  he  challe*  ges  the 
finding  of  the  chancellor  and  of  tbs  master  that  hie  land  ie  lower 
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and   ssrvlsnt    to   the   lands   ol'   the   ooaplaiuants  or    that  he  h<*s  by 
the   things   complains*  of  blocked   the  natural   flow  of   ths   surface 
waters  across  his  land.      Ths  finding  of  the  master    «nd  of  ths 
ohanesllor   Is  against   defendant   on   these  points,    and  while  the   find- 
ing does  not    (as   complainants   contend)    huve    the   some   weight   as    the 
vsrdict  of  a  Jury,   that  of  the  mastar  is  HlM  flsj 1 %  correct   and 
the  decree  confining   the  report   of   the  mooter  will  not  be   reverted 
unless  it   is  manifestly  against    the  <*vide«-.ee.      Cheehik  v.  hotel sky. 
311    111.    433.      Even   a   slight   examination  of    this   evvd<*nos   discloses 
that    this   court  would  not  be  Justified  in  reversing   for   that  reason, 
In  fact,    the   ditch  to  whiaa  the   decree  refers  is  marked   as   "Ditch 
A*  upon   an   exhibit  whieh  was  of fared  in  evidence  by   defendant,      k 
map  of   tht   U.    3.    geological   survey,    shoeing   the  general    tooogranhy 
of  the  land  in  ths  vicinity  of   the  ,-seh  land  was  offered  in  evi- 
dence by  complainants,    ani  an   inspect  ion   thereof   tends  to   confirm 
the  findings  of  the   decree.      The   testimony  of  numerous  witnesses, 
many  of  them  called  by  defendant,    establishes  by  an  overwhelming 
preponderance  of  the  evi^enc?  that-   the  water  In   the  ditches 
across  defendant's  land  ran       to   the  north  and  the  east  and 
towards   Irving  fork  boulevard,    as  the  decree  finds. 

There  is  no   error   it*   the  record,   and  the  decree  is 
affirmed. 

ftflfWHtflHsT. 
fcoSurely  and  O'Uonnor,   JJ. ,   concur.' 
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OF   ILL! 


VS. 

MOJIROS  H.   LOKB, 

Plaintiff  in  Srror. 


; 


I         KRROR   TO    CRjfcltAT.    COUKT 


OF  COOK  COUMTT. 
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MR.    JULJTICS  Ms8URSLY    DSLIV31RSD  Mi  OJ>Il*IOfc   OF  TilS   COURT. 


Defer,  laut,    found  g  ilty  upon   trial  by   the  court  in   a 
proceeding  or   proceedings   instituted  on  behalf  of  aisle  riassslberg, 
■•eke  a  reversal. 

Tbe  record   ia   in   eonfueion.      It   ie<«8   that  on  A.pril 
8,   1929,   Slsie  hasselberg  filed  a  complaint  before  a  justice  of 
the  peace  in  whicn  ehe  charged  Benjamin  Loeb  with  having  en  December 
tO,   1928,   forcibly  rati  shed  her.      On  the   same  day  another  oomplaint 
signed  by  her  was   filed  with  the  justice  charging  henjacin  Loeb 
with  being  the  father  of  her  unborn   cuild.      Hearing  of  these  charges 
was  set  by  the  justice  for  April  9,   ^hen,   the  complaining  witness 
evidently  hawing  changed  her  Rind,   an  order  of  nolle  prosequi  was 
entered   and   ehe  swore   to   two  other  complaints  before,  the   same  jus- 
ties  charging  the  defendant,  Monroe  U.   Loeb,   with  having  forcibly 
ravished  her  on  December  6,  1988,    and  with  being  the  father  of  her 
unborn  child.      There  was  a    .earing  of  these  charges  before  the 
justice  and   subsequently  another  hearing  before  one  of  the  judges 
of  the  Criminal   court  of  Cook  county.      It  is  not   clear  which  of 
thess  two   charges  was    tried  in  the  Criminal    court,   although  ap- 
parently it  was  the  bastardy   charge.      The  judgment   of  the   court 
reads:      "The  court    being  fully  advised  in  the  premises  doth  find 
the   said   defendant  Monroe  ii.  loeb  guilty  in   the  sum  of   eleven 
hundred  . x)    dollars. •       We  assume  that  this  was  intended  ts 

represent   the  finding  of  the  court   ae   to   the  baaturdy  charge,   for 
the  penalty   for   rape   is   imprisonment    In   the  penitentiary    *nrf   not   a 
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money  Judgment,      Chapter   38,    paragraph   505,   Cahill'e   Illinwla   State. 

Section   4  of  the  )  ae tardy  act    )rovid«s   that,  when   the 
issue  as   to  whether   the  peraon   charged  la   tna  real   father  of  the 
eh 11 3  or  not,    such  inaue   "shall   toe   tried  by  a  Jury, ■     The  right   to 
a  trial  by  Jury  In   eueh  a  caoo  may  be  waived.      The  People  v.   uum- 
bracht.   815  111.   App.    29 1   fcanorowski  v.   The  People.   113  111.  *pp. 
468.      the  instant  record  falla  to   ahow  any  waiver  of   this  right. 
In  The  People  v.  Ryan,  fto.    34545,    thie   court  (opinion   filed  thla 
day)  we  hold   that  in  a  original    oaae  the  waiver  of  a  Jury  trial 
must   affirmatively  appear  and  that  the  waiver  waa  sxpressly  and 
underotandinvly  made.     While  a  prosecution  under  the  Bastardy  act 
la  a  aivil   and  not  a  criminal   proceeding,   yet,   in  view  of  the  ex- 
preaa   provision  in  aeotlon  4   that  the  issue   "shall  be   tried  by  a 
Jury,*  we  are  of  the  opinion   that  to  give   thla  provision   effect 
the  waiver  of  a  Jury  trial  must   appear  in   the  record   in   the  saane 
manner  as   in   a  criminal   action. 

Counsel  for  defendant   discuss  at   some  liHgUi   '*»<5   in 
detail   the  testimony  touching  the  guilt  of  defendant.      There  are 
many  discrepancies   lr<   the   testimony  of  the    complaining  witness   arid 
some  alleged  facts  which  are  hardly  believable.     i*o  brief  Is  filed 
in  behalf  of  the  People, 

The  record  falls  to  show  any  Judgment  whatever.  There 
is  a  finding  that  the  defendant  Is  "guilty  in  the  sua  of  eleven  hun- 
dred ($1100,00)    dollars.11      Vhia,   of  course,    is  meaningless. 

For  the  reasons   indicated   the   so-called   Judgment  la 
reveraed  and   the  cause  remanded, 

AKVKRSKD  AKB  RKKAK!>B3). 

Matehett,  P.    J.,   and  O'Connor,   J.,    concur. 
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JULIA  BOCBDUUI, 

<C^3toinant.  / 

vs.  \f 

Join?  plOM, 

Def  sndaut. 


JOH*   K03TSRJ/A*, 

Cross-  (Joarpl  ala  vit , 
■11  Mt 

▼a. 

JULIA     EOHXRRiiAB, 

Cro  as-.^ef  endant , 
Appellant. 


.^-  thou  aupaaica  couht 
or       .     MOT. 
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ssl.  ju  triaa  musky  M&ram  m  msM  oy  the  court. 

Juliet  K©ster*.an,    the  eross-def  end«u;tt   appeals  froi&  a 
decree  awardire  John  Foster -an  &  divorce  upou  his   crosa-telll 
charging  hfr  with   adultery. 

Apparently  kri,   L©s*ter&an   filed  &  bill   for   eeoar&te 
maintenance,   but    this  Mil   Is  not   In   the  record,       oiswer  was 
filed   sy  Mr.   Kopterrrjua  and  a  croos-bill    charging  jsrs.   £.or,terman 
with  adultery  and  asking  for  a  divorce.      3he  answered,    denying  the 
charges  and   subsequently  filed  an  amended  bill   for  divorce  charging 
desertion,      the  erosa-bill   charged  that  Julia  Keatensan  cowa&itted 
adultery  on  July  l*?,   1926,    and  at  various  other  ti»es  and  plioes 
with  Hool  Whitehead   «nd   at      ther  titles  and  places  with  a  man  naised 
Garner  *nd  with   divers  other  persons  unknown  to   the   cross* 
complainant.      Aftsr  hearing  evidence  the   court   entered  a  decree 
finding  Sirs.   JLonterman  guilty  of  adultery  with  J»oel   Whitehead   on 
June  17,   1926,    and  granted   the  cross-  complain  ant  a  divorce. 

The  parties  ware  married   August   36,   1915.      They 
separated  for  short  nertods  but  would  resume  warital    relations. 
October  28,   1937,    th<»y  had   a   serious   quarrel,    tie    charging  her 
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witn   adultery  aj*l   order  in*  her   to  leave   their  hose,    r»hlc.   she   did. 
Upon    the  hearing  on   the   eroa  -bill    v  t   ans-wer  an   attempt  was  wade 
to  prove  are.   host-neon  guilty  of  t^ree    acta  oi"  adultery  tilth 
throe   separate  persons,      There  wai  no  direct  evidence  as  to   any 
of  those  acts   and   as   the   court   found   only   ih-at  i~r*.    &oat»rrsvan   -*as 
guilty  of  adultery  with  £oel  '=vhltehead,   **   construe   this  as  a 
finding  that  none  of   the  other    *cts  alleged  w«ro  proven. 

The   record   faile   to    snow    sufficient    pi  oof   that  i.re. 
aocteraan  was  guilty  oi     <dult-ry  with  &o*l   Vhitrhead   as   found  by 
the   chancellor.      Therff    If  no     pretense  that   they  were   seen   in  any 
conrprossising  situation.     The   only  testimony  tending  to   support   the 
charge  is  gives  by  a  ±tm.   Parity,  who   said   that   ishe  was  living    in 
the   .apartment  next   to   that   occupied  by  tne  Juosttnuanc;    that  White- 
head  rocked  with   the  aostermans;    that  hre.   hoet«,rt<an   tcld   the  wit* 
ness   that  ehe  was  deeply  in   love  with  Whitehead  and  had  had   inter- 
course with  hir,,  en   Juno  17th.      The  witness  newer   saw  any  LiSBoral 
conduct  between  theas.      this  witness  displayed   some  feeling  against 
are.  JLostentan  who,   the  witness  said,  had  gossiped  about  her  (the 
witness)    in  the  neighborhood,    saying  that   she  was   "dirty"   and  a 
•whore,"     This  would  indicate     that   the  witness  h&d   soae  ania.ua 
against  ars.  &oster&an  which  probably  inspired  h«r   testimony. 

».rs.   aoetersian   testified,   denying  categorically 
that  eh*  had  had   any  intercourse  with  whitehead   at   any   tiac   and 
denying  the  alleged   confession  of  wron^-dolng.      Whitehead  hixeelf 
testified   that  he   and   another  sr.an    rooa  ed  with  the  hoste rs.tns;    that 
he  left   the  house   early  In   the  corning  and  returned   in   the   evening 
after  kr.  Koster»an  had  returned.     Kl  denied  that  there  was  ever 
any  ais  conduct  between  hir:  and  krs.   hoeterman.     he   testified  that 
at   one  time  when  talking  with  fcr*.   ttarity   she  offered  to  allow 
him  the  use  of  one  of  the  rooms  in  ImsV  apartment   "if  you  want  a 
rooiL  to  bring  a  girl  up   to.*     Mrs.   ttarity   did  not  deny  this 
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eonveraation. 

I  re.  ilo*t«rrjvn  left   a  l*ttcr  for  her  nuab.uiii    vien   they 
aeparated   in  October,  1927.      It   oonwins  a  vulvar  eacpreaaion,  but 
nothing  which  could  b«  interpreted  aa  &  confession  of  wrong-dcing. 
It  rather   indicatea  that   it  *aa  written  by  a  ver;/  angry  woman. 
Jara.  Koeterasan  adii.ittM  thi   uuthoreMr;.  of  the  letter  and  teetified 
that  ah*  was  aahateM  of  it   nut  exeuaed  her&elf  or.   the  ground  that 
ahc  was  dlatr&iight   because  of  the  wrong  aacuaationa  i&ade  against 
her  by  her  huabiuid.     A  number  of  character   sltnesees  teatifi'd  to 
the  effect  that  Mre.   aostaraan  waa  an  industrioua,  hard  wording, 
xeapectable  woman;    tnat  her  conduct  waa  gen  rally  proper,   giving 
riaa  %t  no   suspicion     of  Ixoaorality  on  her   piflHb 

To  narrate  all  of  the   testimony  would  Mafei  a  long 
©pinion   ?\nd  *c.uH   show  netning  of  substantial  Importance,      ftiare 
aeesaa  to  have  been  a  good  deal  of  idle  Mi  naalioieua  ^oaaip  among 
the  neighbore  and  it   is  probable   that  l»'ra.  JM»stera;a»   did  not  slwaye 
conduct  horeelf  tl   n.  frlgfclj  circumspect  Banner,     the  record  Alt* 
close©  an  unhappy  situation  which,   in  our  opinio,  wag   tlHItitti  for 
the  moat  part  by  the  verbal  abuse  Kt.   Koeteriaan  visited  upon  ais 
wife. 

The  charge  of  adultery  ;»ay  be   established  by  whowlng 
oiroumatancea  which  raise*  the  preeusaption  of  uelia.bitation  and  un- 
lawful intimacy.     Slwwar^att  v.   aiasa^nsan.   242  ill.   6':2.     AM   the 
charge  need  be  proven  only  by  a  preponderance  e£  ta«  evidence, 
fit  ilea  v.    St  Ilea.  167  111.    576.      Bm  charge  auat  be  proven,    Ml 
the  unsupported   atate&ent  of  an  allied  confession,   tdien  £<et  with 
the   denial  of  th-e  party  accused  of  iMlult.  ry,   supported  by  the 
circumstances,   doea  net  warrant  a  decree  upon  ec   aerioue  a  charge. 
aatsea  v.  &aa»».  133  111.  App.    6t>3;  hole  v.   hale.  197  111.   4MN    361. 
The  aoouaed  party   ia  preauaed  li  be   innocent  of  the  HJiniyi  of 
adultery  and   thie  preautxptio^  of  innocence  continues  until 
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con? incin$  nrnof  sufficient   to  overcoi»e  It   is  or*aant«!i..      JSMMI  1* 

Cttaa.  $01  H*»  Ap">»  l©?4  Q.fr y t «t  rT,  , ^yt;^ .  $2  ill.  ist.   !■ 

Whit  look,  y.   ghltlocfc.   363  III.    318,   r.<j  Tar  ring   to   a  oharge  of 

adultery,    the  oourt   said: 

"'Vhan   auoV:   a  thuurg*  ia  — a\l  it   involves  the   afUUFMtfti  oi   both 
parties  to   the  offense,    tand   the   oharaater  of   the  wo:.*n.    to  whom 
It  is  of  prlceleae  valn*>«      H        ;->ould  not  be  found  guilty  on 
evide/ice  which  may  as  well  import  innocence  as  guilt.  " 

The  instant  decree  ftMi  not  reat  upon  any  proven  facta 

but  merely  upon  an  alleged  confession,   wuieh  la  denied  by  ire. 

£©et*ra,an.     This  denial,  WkiM  other  eircumatunces,   together  with 

her  reputation  ar.ong  her  asi'oci  fetes  as  a  moral  woman,   presents 

a   sufficient   defense   to   the  charges  Made  by  the   croaa-bill. 

For  the  reasons  indicated   the  decree  is   reversed  and 

the   cause  remanded. 

«aB3PtfllS  AED  KKUAimjSl). 


aatchett,   P.    J. ,    &nd  O'Connor,   J.,    concur. 
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I3AD0RB    SARfcGJtf',  ) 

AppeXXant.  ) 


Of  COOI.  COUNTY  | 
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MR.    JU Mm  McSOHKLY   DRLXflXED  THR  QKRXOX  OF  THR  COURT. 

Compiainant   fiXed  her  biiX   setting  forth  an  exchange 
of  properties  by  h*r  and  del* »?ndant   a&rnoff  under  a  written   con- 
tract, by  whicft  the  was  obXigated  to  make   certain  pa;/raents  at 
certain   specified   times ;    that  defendant  waived  the  prompt  pay»ent 
of  these  instalments,   but   unconscionabiy'  dacXared  a  forfeiture 
and  had   coauaenced  forcibXe  detainer  proceedings  against  her  for 
possession  of  the  premises   taken   and  occupied  by  hsr  pursuant   to 
the   exchange.      SubsequentXy   she   fiXed   a  suppXexLontaX  biXX   aXXeging 
that,  by  virtue  of  a  fftiflNBt  in  the   forcible  detainer  suit,   she 
had  been  oueted   from  the  premises.      She  asked  that   the  parties  be 
restored  to   th<sir  original  position  as  before  the  exchange  was 
made  and  that   she  be  ai  owed  certain  expenditures.      Answers  were 
fii*d   and  both  biXXs  were   referred  to   a  aaster  in   chancery,  who 
after  hearing  the  evidence   reported  with  recosasendationa   that  a 
decree  be  entered  substantially   in  accord  with   the  prayer  of  the 
biXXs  of  cempXalnt.      Such  decree  was   entered,   and  the  defendant 
Sarneff  aapeaX*. 

The  Blaster   found   that   on   June  X,    1926 ,    oos.pl  >i in ant 
owned  property  at  number  4043  South  Wabash  avenue,   Chicago,    and 
that  defendants  Bisnow    aid   darnoff  owned  number  41X3  Indiana 
avenue,   Chicago.      Both  pieces  were  improved  and  occupied  by 
tenants.      Ce&pX^inant  and   the  def ei.dants   entered  into  a  written 
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contract  on  or  about   Jun<9  1   for  the   «*xch*nge  of  their  properties, 
complainant   taking   the    Indiana  avenue   property  at  a  valuation  of 
$21,500,   and   she  til  allowed  13315  on   tne  value  of  her  equity  in 
the  Wabash  avenua  property.      She  agreed  to  pay  the  balance  of 
#18, £85    in  monthly   inntala.ents  of  £175   each.      The   oouplalnant    took 
possession  of  the  Indian*  avenue  property   and  defendants  of  the 
*ab>»sh   avenue  property.      subsequently,   on   July   7,   19^6,   Msnow 
assigned  all  his  ri*ht  and   interest  in   |lM   contract   to   defendant 
Sarnoff. 

The  waster  found    tr*at  the  payments  were  made   froir. 
tine   to   tirce  but  not  promptly  upor    the  lat  of  the  conth,   as  pro- 
vided by   th*  contract;    that   they  were  always  a  month  or  two  late; 
that  a  payment  on   ace  unt  was  wade  &ey  20,   1928,    and  on  feay  23rd 
following  defendant   through  his  attorneys   served  a  written  notice 
on   complainant   that,   unless  all   payments  in  arrears  were  csade  by 
the   ?6th  the   contract  would  be  declared   forfeited.      Subsequently, 
en  Way   39th,   notice  of   forfeiture  was   served  on   coaipl  Unant   and 
thereafter  defendant   co- a  enoed   a  forcible  detainer   suit  in  the 
Municipal    court    against   complainant   and   on   June  9th   obtained  a 
judgment  for  possession,     j^d  on  June  15,  1928,   a  writ  of  restitu- 
tion was  issued   and   duly  served  on  eoBsaljs intuit,  who  was  thereby 
ousted   from  possession  of  the  Indiana  avenue  property.      The  neater 
found,    !■   view  of  the  receipt  by  defendant  of  the  payment  on  May 
2Cth  together  with  the   statement  by  defendant   that  he  was  willing 
to   receive   further  payments   frotc  the   complain  unt   as   soon   as   she 
was   able  to  sake  them,    the  notice  on   the  23rd  that  unless  payment 
*ras  made  by  the   £6th  defendant  would   forfeit   the  contract,  was 
not   sufficient  notice;    that  by  reason  of  defendant's   conduct   in 
permitting  complainant   tc  pake  payments  as  such  as  two  months 
lats,   he  hnd  waived  that  portion  of  the   contract  which  provided 
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that   *tiae  should  be  of  the  eeeence  or   tue   contract."     The  waster 
also    found    that,   in   addition    to    13215,    the   value  of   the   equity  of 
complainant  in  the  Wabash  avenue  property,    ehe  had  paid  on   the   con- 
tract to  defendant   J3579 ;    that   ah*  wa»  11448  in   arrears  in  her  monthly 
payments  and   the  taxes   for  1927,   or  |4t9«   h&d  net  been  naid.      The 
■aster  found   that  under  such    circus stances  the  forfeiture  was  un- 
reasonable and   ineffectual   and  reeowK  ended  that   a  decree  he  entered 
setting  aside  the  forfeiture. 

Subsequently  upon  the  filing  of  the  supplemental  bill 
of  the  ooaolainant,    setting  forth   the  ouster  of  complainant   from 
the  Indiana  avenue  property,    the  master     ade  a  further  finding   that 
beeauoe  of  the  aotior    of  the  defendant  in  ousting  her  frox  the 
premtaes,    the  complainant   could  and  did  elect   to   rescind  the   con- 
tract of  June  I,   199*,    ml   so  notified  the  defendant  in  writing, 
and  that   she  was   entitled   to  be  pieced  in   sta^u   quo   as  of  that  date. 
The  aiastsr  made  a  statement  as  to  the  receipts  and   disbursements  of 
the  respective  parties  and   reeonjmended  that  i  decree  be  entered 
ordering  defendant  to  restore  the   title  of  the  premises  known  as 
4043  South  Wabash  avenue   to  the  e©&pl-.>in*nt  wit,  in   a  reasonable 
tine,    to  be  fixed  by  the   court,    -m*.    to  pay  corat>l*inont   the  amount 
found   to  be  3ue,    and   that   MMflstattts  at    the  same  tsae  reconvey 
to   the   defendant   all    interest   ehe   -aight  haws  acquired    in  number 
4113  Indiana  awenue.     Objections!    aid  exceptions  to   the  master's 
report  were  overruled  and  a  decree  wae  entered  In  accordance  with 
its  recommendations,   ordering  the  respective  parties  to  make  the 
necessary  transfers  of  the  properties  so   as  to  place  them  as  they 
were  on  June  1,  1926;   and   it  was  further  ordered  that  osmplalnant 
hawe  a  judgment  against  ;>arnoff  for  $718.34,  whien  includes  the 
costs  of  this  suit. 

Counsel  for  both  parties  in  writing  their  respective 
briefs  have  so   ignored  the  provisions  of  our  Rule  19   as   to  make 
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it  very  difficult   for   this  court    to  arrive   at  an  accurate  under- 
standing of  all    the  f act*.      In   thia  opinion  we  shall    confine 
ouraelTce  to   the  principal   points  t.ade  by  counsel   for   the  defendant. 

Defendant  argues  that   the  forcible  detainer   suit  in 
the  Municipal   court  was  res  adjudicate,  of  all    the  rights  of  the 
parties,  citing     Gpimarls  v.  Pswlakos.   802  111.  App.   268;  Aossa- 
Kft»lH,.Yi,  *****   172  ni«   ±PP-    *3fii    fcaJtaitis  v.    Fln#.    340  111.    440. 
These   cases  lay  down   the  general   proposition   that.  If  the  defendant 
In  a  forcible  detainer  proceeding  presents   as  a  defense  facts  which 
might  he  cognisable   Is  equity,   the  outcome  of   trie  forcible  detainer 
suit  mast  be  taken  as  res  ad  Judicata  of  all   the  Issues  between   tie 
parties.      These  eases  do  not  held  that,  where  a  defense  Is  purely 
equitable  in  nature  and   cannot  be  presented  in   the   statutory  pro- 
ceeding of  forcible  detainer,   the  jurt  went   In  the  action  is  res, 
ad  Judicata  as  to   all    iecues.      It   its  obvious  at  once  that   in   the 
instant   cast  co»olainant   could  not  have  presented  in  the   forcible 
detainer  proceedings  her  equitable   right   to  have  the  contract 
rescinded,      tier  rights  were  peculiarly  enforceable   In  equity  alone 
and  upon  equitable  principles.     The  general   rule  Is   stated  in 
O'Brien  v.   C'Brlen.  1*5  111.   App.     346: 

"The  grounds  of  relief  alleged  In   the  bill  were  equitable  and 
cognisable  only  in  a  court  of  chancery.      An  action  In  forcible 
detainer  is  an  action  at  law  and  an  equitable  defense  cannot  be 
set  up  in  suoh  action.* 

To   the  same   effect  are  Knox  v.  hunter.  150   111.   App.    392;   St.  leuls 
National   3to«k  ?ards  t.   Wiggins  terry  Go, . .   102  111.    514. 

It  ie  next  argued   that  the   forfeiture  declared  by 
Sarooff  was  reasonable  and  that   the  rescission  by  complainant  was 
net  Justified.      It   is  a  well   settled  principle   that  equity  abhors  a 
forfeiture  and  will  not  only  decline  to  lend  its  aid  to   the  parties 
seeking  the  forfeiture  but  will   Interfere   to  do  equity.      21  O4J.ni, 
3L12;    Tal>r  **    Stearnan.    264   111.    110;    T.    at.  L.    &  li.    0.    n.n.Co.    v. 
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St.   h.   &  0.    K.   K.    to.  .    208   111.    623.      The  master  and   the  chancellor 
were  of  the  opinion   that,  when  defendant  permitted  complainant   to 
be  in  arrears  in  her  paymer  to  for  a  month  or  u>ore  over  a  consider- 
able length  of  time,  he  must  be  held  to  have  waived  the   atrlct  per- 
formance of   the  contract  as   to   time.      It  was  wholly  unconscionable 
for  the  defendant,   having  received  a  payment   and   at   the  same  time 
giving  complainant   to   understand   that   she  would  have  further  tine 
to  wake  up  any  arrears,  within   three  days   thereafter  to   serve  notice 
that  a  forfeiture  would  be  declared.      It  appears   that  at   this  time 
complainant  had  paid  approximately  $6700,  which  is  an  additional 
reaaon  to   support   the  finding  of  the  chancellor  declaring  that  the 
forfeiture  was  unreasonable   and  unjast.     When  defendant  declared  a 
forfeiture  and  commenced  his  action  in   forcible  detainer  and  ousted 
complainant   from  the  premises,    she  then  had  a  right  to   treat  the 
contract  as  rescinded.      It  is  a  well   settled   principle  that,  where 
one  party  repudiates  a  contract  and  refuses  to  be  longer  bound  by 
it,   the  injured  party  ;«ay  treat  the  contract  as  rescinded  and  re- 
cover the  amount  ©f  his   expenditures.     l,aig;gBhoro  |  M.   9.   h.   a.   Co. 
Yta|cfaardq,   162  111.    58. 

Defendant   questions  the  water's   accounting  as    to 
various   ite&s.      Complaint   is  &ade  of   allowing  complainant  1290. 34 
for  the  amount  paid  by  her  for  the  taxes  of  1926  on  the  Indiana 
avenue  property,    and   a  statement   is  made  in  the  brief  that  this 
represents   the  bill  for  the  whole  year  and  that   complainant  had 
already  been  given  credit   for  the  amount  of  taxes  prorated  up  to 
June  1,   1926,  when   she   took  possession.      The  record,  however,   does 
not   support  the  statement   that   the  taxes  for  the  whole  year  were 
$290.34.      Tne  copy  of  the  account  In  the  master's   report   shows 
the   taxes   for  1926  were  $406.      The  allowance  to   complainant  of 
1290.34  was  apparently  based  upon  the  taxes  for  the   entire  year. 
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'fin*  item  of  $700  complained  of  was  *  proper  allowance.      It  was  to 
pay  a  acehanlo'e  lion   for  work  done  on  4113  Indiana  avenue,   of 
which  defendant  received   the  benefit.     *e  see  no  reason   to  euetaln 
other  eriticierue  nadc  of  the  accounting, 

Xhe  deoree   •Msa)   to   fix  the   rights  of  the  partita 
upon  an  equitable  and   fair  basic,    doln^  substantial  justice  to 
both  parti ea.     fc©   sufficient  reason   is  ,.ade  to   appear  for   altering 
it.      It  is   therefore  affirmed. 

ttatchett,   P.   Jf. ,  and  O'Connor,   J.,   concur. 
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This  la  an  appeal  by  respondents,  Margaret   »erg  and 
C.    J.  -*<erg,   doing  business  as  a.   A,   Berg  *  ilon,   from  an  order  and 
Judgment  el    the  County   court  of  ooox  county  discnarging  the  peti- 
tioner,  Alfonso  Cexzi,   upon  his  petition  lor  discharge  under  the 
Insolvent  Debtors  Act.      Chapter  72  Illinois  Statutes,   Cehill.      Xhe 
petitioner  does  not  appear  iu   this  court   to  defend  the  jud^ent. 

On  Starch  22,   192a,  and  prior  thereto  the  petitioner 
omsed   three  pieces  of  real    estate  improved  with  buildings,    in 
Chicago.      For  a  long  period  of  HUM  prior  to   that  date  petitioner 
had  numerous  deals  *?lth  the  respondents,   said  respondents  furnish 
ing  naterial    and  labor  to   petitioner  for  a  period   co&r>enclng  about 
fiovetr.ber  19,   1920,    end  ending  June  1,   1986.      On   this  latter  date 
there  was  a  b-jtlanee  due   to   respondents  la   the   sui&  of  $1056. If.. 
Several  times  in  Karen ,   1923,   demands  were  made  upon  petitioner  to 
pay   this  balance,    threatening  to   place  the   olal     wit'*  tm  attorney 
with  instructions  to  eotomenee  suit  unless  the  sum*  was  paid.     March 
23,  192S,  petitioner  ouit-cl aimed  and   transferred  to  his  son  two  of 
the  parcels  of  real   estate   for   an  alleged   consideration  of  £10  and 
other  good   and  valuable   considerations.      Xhe   third  piece  of  real   es- 
tate petitioner  el  time  he   soli   to  a  man  whose  naae  he  did  not  know, 
and   for  which  he  admits  he  obtained  ne   consideration.     Respondents 
continued   to  make  demands  upon  petitioner   for  payment  of  the  balance 
due  them.     About   tae  middle  of  &ay,   1923,    petitioner   told  respondents 
to   go   ahead   and  sue;    that   the   property  was  not  in  hie  name;    that   it 
•wae  in  his  eon's  name  and   that  he  got  rid  of  it." 
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■July  29,   19^8,    respondents   filed    their    auit  is   As- 
sumpsit iu   the   Ittperlor  uourt  of  Cook  county  against   ootHioner 
for   gcods,   rarer}   an1  merchandise   sola   -mA   delivered   and   for  work 
and    sorvicos   rondered  ttfid  on  April   7,   |§4ta  hud  a  Judgment   against 
hiti  for   tlim.lt.      An   execution  waa  ieoued  out  oi'   the   clerk's  of- 
fice of   the  GuixariOi-  court  and  was   oerved  ou   too  petitioner  and 
vai  returned  nulla  fclBi  ^^  co  Pttrt   satisfied.     An   filing  vrit  was 
issued   and  served  en  petitioner  advising  him  to   surrender   suffi- 
cient of  his  goods   for  the   satisfaction  of   the  writ   and    that  upon 
failure   to  comply  with   such  demand  he  would  be  liable  to    arrest 
upon   an   execution   gainst  his  body,    and    that  he  further  file  a 
schedule  of  his  property  within  ten  days.      This  writ  was  also  re* 
turned  nulla  bona  and  no  p*rt  satisfied. 

Thereafter  an   affidavit  for  a  capias  aj|.  satisfacienduw 
was  presented  to  Honorable  karous  £.avanaugh,  one  oi'  the  judges  ef 
the  3un*rior  court,   alleging  that   the  petitioner  had  made  certain 
conveyances  of  certain  assets  vit  out   adequate   eons id oration,    that 
such  conveyances  were  fraudulent   and  made   for    Uie   sole  purpose  of 
defeating  the   judgment   creditor  in   enforcing  the  collection  of  the 
Judgment.      Thereupon  an  order  was   entered,    certifying  that  probable 
eause  was   shown  by  said  affidavit   to  authorise   the  issuance  of  a 
writ,   and  a  writ  of  oaolas  ad  satisfaciendum  was  ordered  to   issue, 
which  was  accordingly  4on*.      April   11,  19  30,  petitioner  was  taken 
into   the  custody  of  the  sheriff,   and  the   respondents  paid  the   jail 
fee  and  one  week's  board,      on  the   same  day  petitioner  filed  his 
petition  in   the  County  oourt   to  be  released  under   the  Insolvent 
Debtors  act,    and   gave  a  bond   for  his  appearance  and  he  was  released. 
Subsequently  he  filed   hie  secedule  and   thereafter,   on  fc ay  29th,  upon 
hearing  before  the  honorable  I.   i.   Weaver,    sitting  in   the  County 
court  of  this  county,  without  a  Jury,   petitioner  was  discharges'. 
Respondents  appeal   fro«  this  order. 
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A  "body  execution  will   issue   ;** ;>iinst  the  debtor  whevs 
the  proof   sho^s   that  he  aao   estate,   gouia,    ohactela,    i  aside  or 
tenements  not    exer-pt   froa  execution  wnicu  he  unjustly  refuawa  to 
surrender  or   mat    ainoa   tne   debt  waa   contracted  or    live    a&use  of 
action  accrued    tne  debtor  has  Crauduiontly   ceii"¥«*yad,    ouj;ce»ied, 
or   otft*rwl*e  disposed  of  some  part  of  his   estate   witu  a  design   to 
aacura  the   sa&«  to  hia  owr,   waa  or  defrstud  nie   creditors,      faction 
G3,    chapter  77,    Illinois  atatutea,   CUAill.      In   the.  Starter,  of  ^he 
t'»tit.^on  of  CI ark  tip |  v.  EcClevj.   41   111.   App.    59. 

it   ia  net   controverted   that  petitioner  ©wad:  respond- 
ents   Tor  *\at*ri«le   and  IrtW   aM    that  &n   &et  ion  therefor   accrued 
or   June  i,   1926.      On   tnir.   date  and   thereafter  petitioner  owned, 
at  least,    three  parcel f  of  real    estate  in  Coo*  county   and  on  &aroh 
82,   1926,  or  approximately   ?0  aontha  ^fter  the  debt  waa  incurred 
and    th«  cause  of  action   accrued,  he   conveyed  two  of  these  parcel* 
to  hia   aon  vitiiout  any  consideration.      The  testimony  of  petitioner 
waa:      "Everything  I  gave  to  ay  eon  rather  than  have  the  debta  get 
the  property.      I  gave  it  to  my  aon." 

the  trial   court  apparently  found,   oi&t  the  conveyances 
were  fraudulent,    &n&  hald   in   effect   that  petitioner  had  a  right   to 
convey  the  property  t©  hie   pok   in  order   t©   escape  puy&ent  of  the 
jttdgje^nt,   but   released   the  petitioner  on   the  ground   that   the 
conveyance  wan  B&ade  before  the   euit   in  the   Superior    court  waa 
started   and   Judtg»ent  rendered.      Section   &3,    chap.    77,    under  which 
the  court   acted  in  issuing  the   capias  &d_  aatisfaolfrn^ufl.  &  aires  ns 
distinction  between  a  fraud^leiit   conveyance  aade  after   the   oons- 
sieneement  of  the   suit   and   a  fraudulent   conveyance  eiade  prior   thereto. 
The   statute  provides   that,   if  the  Judfasaent   creditor   ehAil  ts&ke   an 
affidavit   t   at  the  debtor  haa  estates,   goods,    etc.,  not   exesspt   frpaa 
execution  which  he  un Justly  refuses  to   surrender,   "or  that   since 
the  deM  was   contracted  or  the  e  uise  of  action  accrued   th«  debtor 
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h»*  conveyed,    concealed  or  otherwise  disposed  of  sow©  p:jtrt  of  his 
eet.ate  with  a  design  to   secure  toe   aafte   to  hie  own  use  or  defraud 
his  creditors,*  that  an   execution  against   the  body  of  the  judgment 
debtor   shall    issue. 

Respondents   also  aaa*   the   point   uat    undc<r    section   8 
of  the  statute  on   Insolvent  Debtors,    chapter  72,   Illinois  Statutes, 
Cthill,   it   1»  specifically  provided   that  when   sjqr  debtor   is  arre»t«d 
for  debt  upon   charge  of  fraud  or   apou  execution  Ml  the   charge  of 
refusal   to   surrender  his  estate  for    the  payment  of  any  jud^ent, 
he  shall  he   untitled  to  have  the  '.ij*»avion  whether  he  is  guilty  of 
suoh  fraud  or  refusal   to   surrender   such  estate   tried  by  a  jury, 
and   if  the  jury  find  ki»  not  guilty   the  debtor   shall  he  discharged; 
hut  If  the  debtor  be  foaad  guilty  he  ahull  be  rtWIftHfliTfl  to   the 
custody  of  the  proper  officer.      Ami   record   shows  in   the  instant 
ease   that   the  petitioner  waived  trial  by  jury,   so   that   the  find- 
ing by  the  court  had  the  same  effect  as  a  finding  by  the  jury. 
The  resort?   shove  that   ths  eourfe   found  the  conveyances  in  question 
to  be   fraddulent  and  Bade  by  petitioner  in  order  to   escape  payment 
of  the  judgment.     Under  such  a  finding,    therefore,   the  proper  order 
should  have  been  to   reaanl   the  petitioner    to   the  custody  of  the 
officer.     The  order  of  the  court  was   Inconsistent  with  the  find* 
ing  and  in   that   respect  disregarded  the  provisions  of  the  statute. 

'The  court   suggested   that  the  respondents  had   their 
remedy     by  filing  a  creditors'  bill,     filing  a  creditors'   bill 
dees  not  bar  the  right   to  resort   to   the  remedy  provided  by  statute 
for  enforcing  the  judgment  by  capias,   where  the  judgment  is  un- 
satisfied,    belaon  v.   ^wanson.  IS©  ill.  App.   <532, 

w«  nold  that  since  the  debt  of  the  petitioner  wag 
contracted  and  since   the  cause  of  action  accrued  DM  petitioner 
fraudulently  conveyed,    concealed,   or  otherwise  disposed  of  some 
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niurtol'  hi«  «siatt  Willi  a.  *«*ign   to  »«cur«   UM   »<*»«   to  his  ©wr; 

oto  or  defraiM  hi«  creditor •.      Tho  ftlipill   is  therefor*  r«xv#riK»d 

and   the   0KU9O  reloaded  for   further  proctedicgo  ccii«i.->tvr,t  with 
whmt  ve  have   said  in   thie   (ipiraM. 

■HUMH  asd  HftMIPtllF, 

Mtttch*ttt  i*.    .T. ,   MUi  0  'Ooiu-ior,   J.  t   concur* 
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By  this  arsoeal   the  def Hiteat,    City  of  Chicago,    books 
to  reverse  a  JfMJpMM   for  $1350   entered   against  it  in   favor  of 
plaintiff.      Plaintiff  brought  hor  action   to   recover  ftsWagl  fid- 
log**!  to  have  beer   su?.ir*.inod  by  her  for  pciWMfcfti  injuries  received 
on  account  of  the  negligent   driving  of  on-1?  of  the  City's  motor 
trucks. 

Tht  record   '?ieolo»*s   that  about   t*o  o'clock  on  the 
afternoon   of   July   2,    1928,  plaintiff  was    riding  in    the   rear  seat 
of  a  Dodge  automobile  which  was  bein^  driven  by  JSdwin   Johannes 
southeasterly  on  .Slot on  avenue,   a  public   street  in  Chicago.      There 
wore   five  adults   Ml   two   children  in  the  .Dodge   car,    the  driver  and 
his  wife  in  the  frr>nt   seat,    thre«  adults  including  plaintiff , and 
two   children    in   the  re&r  sr»at.      The  Dodge  oar  was   straddling  the 
westerly  rail   of  the  weeterly  street   car  track,    traveling  about 
fifteen  Kil*e   en  hour.      Cc-in,;    in   the  opposite  direction  at  about 
eleven  miles  an  hour,    in    the   easterly    street  car  track,  wae  the 
City  truck.      The  driver   and  his  helper  were  in   charge.      The  helper 
was   on   the   running  hGard   on    the    easterly   side  of   the   truck   and    the 
driver  <«M   in  his  proper  plaoe  in   MM   seat.     St  had  been   employed 
by  the  defendant   City   of  Chicago   as   a   chauffeur   for  nine  y<*are, 
and   nrior  to    that    t&M  he  m  a   chauffeur   for   five  years,      he 
testified    tnat  he  never  had   M   accident   in    the  nine  ysare  he  *rT  ed 
for  the  Git,   until    the  on*  in      ue*tien.        all  of  the  evidence   is  to 
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th«   effect  that  whan   the  truck  and  the  Dodge  oar  were  from  fivo 
to   ton  foot   apart    the  truck   suddenly   swerved    to    the  left,    strikiig 
tho  I>odge  car  and  pushing  or   throwing  it  over  tho  westerly  cure 
of  tho  street,    injuring   tho  plaintiff  and   some  of  tho  othor  person  ■ 
in   th*  auto  obilo.     Tho  driver  and  helper  of  tho   truck,   together 
with  othor  p*rsrns,   gave   >tld   to    tho  defendant  and   the  othor  in- 
jured persons,    sand   shortly    thereafter   plaintiff  and    MHI  of  tho 
other  persons  who  wore  injured  i«r*  taken   to  a  nearby  hospital 
by  a  citizen  who   came  by  at   that   tii-ve  in  hie  auto  obilo, 

the  only  defence  interposed  was,   a*  testified  to  by 
tho   driver  and  hie  h*lper,    tnat  a»  the   truck  and  Podge  oar  -wore 
approaching   each  otixer  two  young  men  driving  a  S'ord   car  northerly 
and  behind   tho  City  truck,   going  at  about   forty  wiles  an  hour, 
turned   to   tho  right  to  pass  the  City  track  on  the  «ast»rly  side 
of  it   and  ae   the  Ford  was  near  the  front  part  of  the   truck  it 
suddenly  pull  ed  in   front  of  it   to  g*t   biek  on  the  street  car 
track,   and  as  this  was  done  the  left  hied  wheel   came   in   contact 
with   the  ri^ht  front  wheel   of  the  City  truck  and   turned   it   sud- 
denly  to    the  west,    cauaing   it   to   collide  with   the  Dodge   car. 
There  is  eoste  evidence  that   the  two  young  men  in  the     ord  almost 
isnned lately  after    the  accident   disaop eared. 

A  nurcbf-r  of  witnesses   testified  on  behalf  of  plain- 
tiff,   and  on   eross-exa&in&tion  wore  asiced  as  to  whether  they  had 
seen   the   Ford   car.      Almost   const  ant  ot'ections  were  iaade    to   these 
questions  by  counsel   i'cr  the  plaintiff  and  a  great  ..any  of  the 
objections  were  erroneously    sustained.     £»any  of   the  questions 
wars  entiroly  proper. 

The  drivor*e  heloer  gave  testimony   to    the  effect   that 
the  i^ord   car  w^s   the  cause  of  the  accident.      The  City  then   called 
the  drivor,  who  testified   concerning  the  iord  car  striking  thf 
truck.     Ho  testified  that  he   "didn't   see  tho  tford  uiitil  he  got 
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right   In   front  of  »*t#   and   further,    *The  i'ord   came  alongside  of  bo, 
about  forty  niles  an  hour,   and  ho  {my  helper)   had  to   stop  up  along- 
eido  of  »c  in  ordor  not   to  bo  hit.*     Thereupon  counsel   for  plaintiff 
oaid:      "liow,   I   respectfully   object   and  I   as*  with  reference  to  all 
tho  toot  imony  Involving   this  >'ord   oar,    that   it  b«  stricken  out,    a« 
having  no  boaring  on   tho  defense  of   this  dof end ant,   whether  there 
wore  Joint  tort  feasors,    one  or  tore.      It   is   collateral   to    this  de- 
fense and   is  not   a  defense. ■     Tho  Court;      "Objection   sustained.      Tho 
plea  is  not   guilty  here."     After   sos&e  other  discussion   court  and 
counsel  retired  to   chambers  but    tho  ruling  was  not   changed.      3o  that 
the  only  defense  tho  City  had  was  ruled     ut  by  the  court.      Obviously 
this  ruling  was  erroneous.      If  tho  City  was  not  at  fault,   of  course 
it   is  not  liable  in   this  case,   and  tho  City  was  not   at  fault  if  tho 
accident  happened  as  the  City's  two  witnesses  testified. 

A  number  of  instructions  wore  ^iven  at   the  request  of 
plaintiff,    some  of  whloh  ignored  entirely  the  defense  of  the  City 
in  relation  to   the  Ford  automobile,    SJM|  so«e  err  n«ouoly  asftu&ed   the 
defense  of  tho  City  was   still  before  tho  jury.      The   evidence  having 
been  stricken  out,   of  course  list  instructions  should  not  have  been 
given.     Other  errors  are  complain   t  of,  principally  the  ruling  on 
the  admission   and  exclusion  of  evidence,    but  we   think  on  the  re- 
trial  they  will  not  again  occur, 

Xho  Judgaont  of  tho  Superior   court   of  Cook  county  is 
reversed  and  the  cause  remanded. 

RXVKRS&D  AKD  RFJUKBED. 

Match  tt,    i.    J.,    and     c  urely,   J.,   ooneur. 
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Appelant. 
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By  tills  appeal  the  defendant  soaks  to  revsrse  a  Judg- 
ment rendered  against  hia  In  an  action  of  debt  brought  upon  a  bond 
signed  by  iiia  as  surety,  The  ease  was  tried  before  the  court 
without  a  jury,  the  court  found  the  issues  in  favor  of  the  p'ain- 
tlff  and  against  tae  defendant,  finding  being  for  the  plaintiff  in 
debt  for  11,000  and  dosages  were  assessed  at  31,000.  Judgnent  waa 
entered  on   ta*   finding    and    tit  La   -.Appeal   follows. 

the   record    discloses   that  plaintiff  brought   an  action 
against  defer. -J ant   as   surety  oe   the  bond   executed  by  defendant,    as 
surety  for  a  receiver  appointed  In  a  foreeloeure  proceeding  pend- 
ing in  the  Superior   oourt  of  Coo*   county,      the  bend  was  in  the   sum 
of  $1,000  and   stated   that   th*   receiver  as  principal   and  the  defend- 
ant  as  surety  were  firialy  bound  unto   "the  People  of   the  State   of 
Illinois,   in    th«   sum  of  One  Thousand   (|l,c .,0.uo)    Dollars."     The  bond 
was   the  ordinary  bond  given  by   receivers  in  forecloaure  suits. 
The   condition  of  the  bond  was   that  if  the  receiver   should  duly 
account  for  what   caae  to  his  hinds  or  control   ae  receiver  and  pay 
and    apply   the   ease  as   directed  by   the   court    uien    the   obligation   to 
be  void,   otherwise  to   ream  in   in  full    foroe  and   effeot. 

The  evi 'leiee  is  to   the  «*ffeet   that   there  Mai  •  fore- 
closure suit  brought  in   the   Superior  court   of  Cook   county,   in 
which  suit  defendant  was  solicitor   for  the  oeir.pl  ,*in.nt;    that  a 
•••elver  was   appointed   and   gave  bond   in   the  suts  ef  #1,000,  which 
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wao  ai^ned  by  itfnMaat  here  as  ourety.      The  receiver  entered  upon 
the  -.Uncharge  oi   ami  du'*tea  and  filed   an   account.      Afterward*   th« 
receiver  c'ied  and  his  representative  filed  a  filial   account .      Objec- 
tion* were  taJtfits   If  lath  of  the  ace.uut*  w*4   'the  M»tt*r  wae  referred 
to   a  croter  in   on*ncery.      The  -r.'ister  took   the  evidence,   e*de  up  hie 
report   arid    J'ound  that   the  receiver  had  not  properly  accounted   for 
the  moneys  which  cam*  into  his  h-uido  an  receiver.      The  report  of 
the  master  wae  approved  by  the  ehanoellor  over  defendant's  objec- 
tion  and   a  d*cree  wae  entered    slrectin^  the  representative  of  the 
receiver  to  pay  over  in   due   course  the  amount  if  such  deficiency, 
togetner  with  costs  incurred  in    the  proceeding  before   the  master. 
An  appeal  was  prayed  ana  allowed  frcss   this  decree,  but  it  wae  newer 
prosecuted  and  the  decree    therefore  stand*   in  full    force  and   effect. 

It  further  appear*  from  the  evidence  that   the  defendant 
was  reeved   II  counsel   for  complainant   and   that  he  thereafter  rep- 
resented certain  partite  in   the   foreclosure  suit.      He  was  given 
notice  fro*  tire  to   time  of  the  proceedings  In   that   case.      It  further 
appaaru   that  he   testified  concerning  the  objections   raised  to    the 
report  of  the  receiver   >»d    that  he  was  at   all   ties*  advised  as   to 
what  was  being  done  In   the  foreclosure     roeeeding  which  resulted 
in  the  ilQtTQ*  above  mentioned. 

On  the  trial   of  the  lft«t*art   case  the  defendant  offered 
evidence  tending  to   3ho~   tnat   the  property   Involved  in  the  fore- 
closure suit  had  been  transferred  to   tue  complainant   in    that,   case; 
that  i  deficiency  decree  entered  in  that  case  had  been   satisfied; 
all   of  which  took  place  prior  to   the  dsoree  entered   ly  the  llf Sfttl 
court   flcUng  that  the  receiver  was   short   in  hin  account.     Obviously 
men*  of  this  evidence  was  cov.pet»nt,     HI  oi'  those  matters  were 
settled   conclusively  by  the  decree  ef   the  Superior  court.      The 
Superior  court  had   Juriadiction   of   the  matter,    and' having  h  ard  all 
the  evidence,   and   the  defendant  having  been  notified  of  all   the 
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proceeding*  1"   tnat   cas*.   ne  will  uoi,   1a    l;*ia  «uit#    b*  heard   to 
say   that   ill*   decree  was   erroneous. 

The   deure*   •i«ti-.r«d  la    tii*    ioreuioi»-n  proceeding  *as 
offered   In    "Vi-tence   it.    Wis   uuec    snovsin^    uu*   wueunt   ■■frflttswHsjl   J«r 
by   ths  receiver,      inis  was   at  least  MJM|  fajij   evidence   against 
the  defendant   in   this  eaee.      It  Bs\ft%l   show,    ii*  he   could,    that    the 
amount  had  been  paid  but,  he  could  not   shew  this  by  a  at  t  re  that 
took  place   in  the  foreclosure   suit   prior  to  tne  entry  of  the   de- 
cree. 

iiie  defendant   furtner    contends   thai,    wiie  jud,,t,tjnt   aft 
this  caae  is  wrena  because  William  AWaelx ,    M   ejuscutor  of   tne 
•state  of  fc-ary  W.   Wallace,    tne  use<    la   the  instant  case,  vac  cot 
the  sole  usee  but  taat   there  were  outx  parties  who  were  benefi- 
cially  interested  who   should  nave  been  na&ed  as  usees.      The  point 
is  without  merit.      The  bond  ran   to   the  People  of  the  State  of 
Illinois,   and  the  nawc  oi    the  uses   ie   iwd&uterial.      It   is  no   concern 
of  the  defendant   for  wnose  use   tae  action  was  brought.      Tcdrick   ix 
lUfc    5»   111.   App.    657;    ^cnott   v.    xoureo.    141  111.    333. 

the  Jud^a eat  of   the  aunicipal   court  of   Chicago  is 
aff trued. 

aatehett,    P.    «J. ,    and  ~c^ur*iy,    .'».,    concur. 
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vs. 

RAFVSt  MORRXUi, 

Appellee. 
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ILK.    JUiilie*  0»COJS*OB   DfiLlVSR&D  TEK  OFXUJi  Of  THX  COURT. 

August  6,    19 8y,   plaintiff   caused  JlHgrffrTTt    to  b«   en- 
tered in   the  Circuit   court  of  Cook  county,    la  his  favor  and  against 
the  defendant   for  #851.14,    the  ftttpMMi  purporting  to  b«  on  a 
promissory  note  dated   at  Decatur,    Illinois,  mvreh  34,   1923,   for 
#»8S,   due  one  year  *X  ter  date,   to    tue  order  of   the  standard  Light 
Company  of  Deoatur,   Illinois.      Xhe  note  was   endorsed  If  the  payee, 
and  was   claimed  to  have  been  purchased  by   the  plaintiff.      Alter 
the  judgment  was   entered  it  was  opened  up  on  motion  of  the   de- 
fendant  and  he  was  given  leave  to   defend.     He  filed  his  pleas 
and  there  was  a  trial   before  th#  sourt  without  a  jury,  and  a  find- 
ing and  judgment  %n  defendant's  favor,   ml  plaintiff  appeals. 

It  appears   from   the   evidence  that  Percy  25.    Sullivan 
Of  Decatur  was  in  tne  business  of  installing  lighting  plants  in 
farmers'   residences  and  at   the   time  in  question  was  doing   tuainess 
as  the  Standard  J-ight  Company  of  Decatur,   Illinois.      1'he  defendant, 
Morrell,  was  a  farmer  liring  with  nie  wife  and  fa*aily  on  his  farm 
near  Owan^co,   Christian   County,    Illinois.      In  kareh,   IS. 'id,   Sullivan 
called  at  Worrell's  home  witn  a  view  to   installing  a  lighting  plant 
for  morrell.      On   the  rlrst   call   there  appears   to  have  been  but   a 
short   talk  between   the  parti?*   concerning   the  plant,    but  about   two 
days  later,  JWarch   24,    1928,    Sullivan   again   called   in   the  evening  at 
Morrell'o  home  wh*»re  he  remained   for  about    three  hours  telling 
Worrell   and  his  wife  about  the  lighting  plant  and  endeavoring  to 
Induce  aorrell   to  have  one   Installed  in  hie  homo.     As  a  result  of 
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this   soli  citation  .»orr»ll,    on    that   '•ay,    signed    the  pro-'iseory 
note  on  which  judgment  tsi    confessed,    and   a  flco'fe«nt  which   both 
parties  treat  at  a  contract  whereby  Sullivan,  who   says  he  was 
doing   business  as  th«   Standard  Light   company,   agreed    to  install   a 
lighting  plant   in  korrell'e  horns   for  whien  korrell  was  to  pay 
1095.     About   two  days   after   this   Sullivan   endeavored   to   discount 
ths  not*  at  a  bank  in    vorrteonville.   Christian  County,  not   far   fnem 
wh<»re  ths  defendant   lived.      Ths  banker,   who   did  not  know  the  de- 
fendant,   called  hi»  on   the  telephone  advising  defendant   that  a 
nets  had  bees  left  by  Sullivan  at  the  bank  for  the  purpose  of 
having  the  bank  discount   it,    and   to  ascertain  whether  the  bank 
veuli  be  safe  in  doing   so.      There  is  a  dis»pu$e  as   to  what  was   said 
at   that   tisre  between  the  banker  and  the  defendant;    the  defendant 
teetifled   that  he  did  not   tell   the  banker   at   that  ties   that  he 
had   signed  the  note  but  that  he  told  the  banker  "there  was  a  rabbit 
in   the  woodpile;"    %nd   that  h     would  be  over  the  next  day  with  his 
lawyer  to   see  the  banker,     the  testimony  of  the  banker  is   somewhat 
at  variance  in   that  he  testified    the  defendant  said  he  had   si  jn»d 
ths  note,  but   this  is   tie  only  arterial   discrepancy   in  the  t*sti- 
siony  of  the  two.      The  banker  testified   that   on  the  next  day  he 
returned   the  note  by  Bail  to  Sullivan  at  Decatur,   but   there  was 
no  letter  enclosed  explaining  why  the  bank    lid  not  discount  the 
note.      Sullivan  t*etlfied  that  a  few  days  later,   April   2,   1«28, 
he  aold   the  note  tc  plaintiff,  korey,  who  was   a  practicing  lawyer 
In  Decatur,     And  the  testimony  of  plaintiff  and  Sullivan  is  to 
the   eff  set  that  plaintiff  paid  Sullivan  on  A;>rll  2,    $200  by  oheck 
and  returned  to  Sullivan  a  note  for  4300  which  Sullivan  owed 
plaintiff,    and   that  the  note  and   the  interest  due  aaounted  to 
$521;    that  later  on  plaintiff  advanced   and   paid  out  eioneys  to 
Sullivan  aggregating  $1018.86, 
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Xht  cot.teutio<    el*  plaintiff  was   that  he  «m  a  bona  fj^t 
holder  In   due  course;    that  he  purchased    the  note   fata  •iullivan  In 
good   faith,    paying   lull   value   tn«r«sfor.      Th*   theory  ©i'   the  defend- 
ant was   tuat    tne  agreement  between  Ma   sad   tfuliivar.   wae    that   Sul- 
livan was  to   install   the  lighting  plant  in  defendant '*  ho»c  for   the 
purpose  of  demonstrating   it   to  /respective  purchasers  in   the  neigh- 
borhood;   that  for  every  person  who  bought  one  of  the  plants  after 
seeing  it  demonstrated  in  defendant's  hcwsiO,   defendant  was   to  bo 
allowed  #75,   and  at  the   end  of  these  years  defendant  was  to  hwve 
the  privilege  of  buying   the  plant   for  half  pries,  namely,    ^342.50, 
and  of  allying  the  weatmiosioas  of  375  per  plant,   upon  this  pur- 
chase prloo;    that  a  HUMS  note  was  presented   to  him  for   signature 
which  defendant  refused  to   sign,   but  that  after  Sullivan  explained 
it  was  not  a  not*  but  merely  a  fore*  of  memoranda  to  he  used  in   the 
filing  syeteea  of  the  standard  light   company,  upon  ?<hich  commie  6  ion  a 
which  might  bteome  due  to  defendant  night  be  endorsed,   defendant 
signed  the  document;    that  the  blani.   spaces  were  not   filled  out  at 
that  time, 

Cn  the  other  hand,   Sullivan  testified  that  he   sold   the 
plant  to  Worrell   for  #685;    that   the  note  **a  filled  out  at  iiorrell  b 
home  before  it  was   signed;    that  it   end  the  contract  were  read  over 
twice  Of  him  and  by  tae  defendant.      Sullivan  further  testified   that 
a  few  days  after  he  received    the  order  from  the  defendant  for  the 
plant  he  ordered   a  man  by  the  cat,*  of  Tut  tie  to  deliver   the  plant 
to  Worrell's  home,     faorrell   testified  t*»at  no  such  delivery  was 
made,      Tuttle  was  not  called. 

The  evidence  further  aho^s   that  la  November  following 
Sullivan  eaueed    the  lighting  plant   to  be  sent  via  the  Illinois 
Central  Railroad   from  Decatur,    Illinois,    to   the  defendant  at 
Owaneco.      the  defendant  was  notified  by  the  hailroad   company  that 
the   fixtures  were  at  owaneco,   bat  he  refuse  to  accept  thea. 
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when 
There  i«  further  evidence  to   the  effect   thaj/iullivan 

left   the  note   for   discount   at    the  fcorri  son  v  ills  bank   it  was  agreed 
that   the  bank  might  nave  tho  note  at  a  discount  of  twenty  per  cent; 
that  plaintiff  had  known   Sullivan   for  a  number  of  years  and  had 
boon  his  attorney  in  a  number  of  matters;    that   Sullivan  had  been 
engaged  in   selling  li&nting  plants  for  a  number  of  years  and  had 
sold   some  of  the  notes  he  received  in   these  matters   to  plaintiff; 
that  Sullivan  had  also   turned  over  to   plaintiff,  his  attorney, 
eertaln  of  these  notes  for   collection   .aid   that   there  h&d  been   con- 
siderable  trcuble  in  staking  collections  on   a  number  of  these  notes. 

The  document  above  mentioned  which  both  pities  seem 
to  designate  a  eontraot   and  which  was  signed  at  defendant's  home 
March  24,   192*,  is  peculiar  in   a  number  of  particulars.      We  think 
it   is  net  a  eontraot  e.t   all.      It   is  a  printed  document  with  blank 
spaced  and  le  headed: 

"Order  Blmk  for  a 
I  HANI  &S»M  PLABT   * 

To  be   installed   f*T  Harry  Worrell   *  * 

■  arty  t  taming  Below  as  Dealer 
Please  install  a  MftJOMMB  LIGHT   ?~>La*T  on  premises: 
Situate  4  ml   so.  * 

There  are  then  blank  spaces,   MM  of  which  wre  filled  in, apparently 

shewing  parts  which  #o  to  constitute  the  plant.     Then  there  is 

printed  matter  containing  the   following:      *Thie  order  not   snitjeet 

to   cancellation  by  the  purchaser  except  with    the  consent  of  the 

seller,    in  which   oase  one-half  the  purchase  price  "sill  be   paid  as 

liquidated  damages.     When   said  Light  ?lant   is   installed  in  good 

working  order  and  each  and  every  light  tested,   It  is  understood 

that   settlement   *ill  fed  made  as   follows:      (In   case  any   time  is 

agreed  on  «ith  company,   dealer  or   salesman  to   test  merits  of 

plant   or  make  sales  in  vicinity,  negotiable  note  for   one  year  or 

less  at   six  per  oent   interest  will   be  given   to   o&y  for  pl^nt, 

purchaser  to  rely  on  hie   efforts   to   eeeure  prospects   for  sales. 
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•itoount   due  (negotiable  not*)    |M§*(M  *   *  *   *  « 

"It   Is   the  purpose   oi    the  Denier  to   install    a  pl-,i.t 
that  will  be  a  credit    t©   them  an.?   a  source  of  permanent   pleasure 
to    the  users."      .his  is   signed  by  defendant  harry  iorroll   (Pur- 
chaser)   and   Stand  Im    8*leeruan.      0  loslte   thia  is  the   following: 

"Accented  191  #or  Dealer  By .  *     There   Is  no 

acceptance  by  anyone   for  the   dealer  or  anyone  else.      On   the  back 
of   this   document   ao'-seari?   the   foil    wing   printed  natter: 

'AMMil  CM  HIMl  OH   SAi,39iiAJi. 
•Customer  whose  name  appears  on  reverse   side  to  be 
entitled     to  a  coximiitsion  of  #76.00  on  all   orders  for  light 
plants  procured  through  his   cooperation,    tne    eau-e  to  be  credited 
on  negotiable  net*  or  paid  him  in   easu  on   the   cost  of  his  plant 
until   fully  paid,    after  which  he  is  to   receive  $37.50   In  cash  on 
all    sales  Kale  with  his    .elp, 

"In  case    waough  sales  are  not  isade  within   three 
years  provided  purchaser   secures   enough  good   prospects  ready  to 
close  and   the  cotapwmy   should  fall   to  &ak*  delivery   on   such  sales, 
it  nfiay  be  optical  with  the  Seller  to   either  remove  plant  or  give 
purchaser  right  of  outright  purchase  at  one  half  price  or   to  con- 
tinue selling  beyond   three  year  period. "     This  Is  signed,    "!3tan 
It   Go."     Then  appears   the  following,  which  the  evidence   shows 
was  written  by  Sullivan:      •$342,ft     will  be  half  price  agreed  on 
on   this  plant  or  plant   reraoved  as   ahov*#* 

It  will   be  noticed   that   the  alleged   contract   is  very 
indefinite  and  uncertain.      It  was  not  accented  by  the  person 
purporting  to   sell    th«  slant  and  It  Is  expressly   stated  In  the 
document   that  when   the  llftht  pliant  is  installed  and  In  «ood 
working  ord*r.    **ttle«ent  will   be  made.     But  the  evidence   shows, 
according   to   Sullivan's   theory,    that   tne   settlement  was  asad*  by 
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the  defendant   firing:  his  oro;  iesory  not*   although  the  plant  had 
Bet  been  installed  and  obviously  could  not  bo  Installed  fox*   bok.o 
time.     The  matter  printed  on  the  bac.<  of  the  document  is  atiblguoue 
and  uncart  .-I  in  In  meaning  and   in   view  of  all   the  evidence  in   th« 
record  we  are  clearly  of  the  opinion  that  it  waa  prepared  to   en- 
trap the  Mmy  and   the  defendant  in   thia  case,   or  anyone   els*  who 
might  be  Induced   to   sign  it. 

The   court   found  in    effect   t*;at   the  M%«  «ua  obtained 
froa-   t)M  defendant  by  Sullivan   through  deception  and  fraud    -and 
that  plaintiff  was  not  a  bo?Li*  £Ut  ^tl-lflff  in  due  ocuree.      We  think 
both   these   finding*  accord  wit.i   substantially  all   the  evidence  in 
thi»  ease.      Although   the  alleged  contract   provided   that   the  plant 
was  not   to  be  Battled  for  until    it  was  installed,  yet  we  find   Sul- 
livan obtaining  th<*  note,    and    the  next  day  or  so   endeavoring   to 
sell   it   for  20  per  cent   discount   at  a  bunk,    and  although  the  bank 
after  cociauni  eating  with   the  defendant  did  not  buy   the  note  at  a 
20  per  cent  discount,  yet  ws  find   Sullivan  a  few  day  a  thereafter 
pretending  to   sell    it  to  his   attorney,   who  was  I'a«dliar  lata   auch 
matters  and  who  had  a ad  considerable  expense  and  trouble  in  con- 
nection  «ith   similar   transaction*,    £&£    the   full   fact*  oi    the  note. 
Moreover,  we  find   auit  brou^at  i;     the  Circuit   court  of  Cook  county, 
a  great   diet'snee  frois.   the  noma  of  the  defendant  who  lived  fen  his 
farm  in  Christian  county,    thereby  causing   the  defendant  graat 
inconvenience  and  expense  la  sowing  with  hia  wltbt-ssso  and  counsel 
to   Chicago  to  defend   the  case.      Bet  bribing  of  the   suit  in  Chicago 
we  think  is  evidence  that   tends  to    show  the  scheme  was  fraudulent 
from  the  beginning.     Ttx*  defendant  offered   to   ai»sw  that  in   similar 
transactions   suit  was  often  brought  a  long  way  fro*'    the  defendants 
in  those  oases.      Thia  was  ruled  out  by  the  1  If  llifl  trial  Judge,   but 
w«  think  it    should  hall  been   admitted,    as  it  would  tend   to   throw 
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light   on   the   o*ee  ir.   question,    -   tend    tu    eaow   that    the   a«hei;>e   In 
question  was   fraudulent.      If  the   transaction  »as  uonoat    there  was 
no  reason  v?hy  suit   should  not   ce  brou&nt  wh*rs  the   defendant  lived 
and  where  he   could  attend  and   defend   If  he   saw   fit    to    do   so,   with- 
out great  ext>  nae   and  inconvenience. 

The  finding  and  judtfcent   ie   the  only  finding  and   Judg. 
nent   that   le  warranted  by  the  evidence.     Any  other   finding  would 
hawe   to  oe  set    -iside   ae   contrary  tc   the  owerwhelEilng  weight  of  the 
evidence. 

The  judgment  of  the  Circuit   court  of  Book  county  Is 
affirmed. 

Matohett,  P.    J. ,    and  r  eourely,    3.t   concur* 
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Plaintiff  "broufciit   <un   aotior*  of  assumpsit   against   the 
defendant©   to  recover  damage*.     At  the  close  of  plaintiff's   ease, 
on   the   court's  motion,    there  was   a  directed  verdict   for   the  de- 
fendants  »*nd   plaintiff  appeals. 

Ihe  record   Usolcses  that  on  October  24,  192d,   plain- 
tiff  and  ner  husband   entered  into   a  written    contract   with  defendant 
Charles  L,  Field,  whereby  *.rs.  Palmer  agreed   to  assign  and  convey 
her  interest  in  a  cooperative  building,    =*nd  in   consideration  thereof 
the  defendant  Charles  -  .    Field  agreed   to   convey  a  certain   apartment 
building  consisting  of   thirteen    ..parti  on  to,   known  as  3001  i*orth 
Carlov   avenus,   Chicago, 

The  contract  provided  for  the  conveyance  of  the  build- 
ing by  Field,    "together  with   screens  and   screen  doors,    ice  boxes, 
gat  ranges,   fire  places  and   electrical   fixtures   therein."     a  further 
provision  was  in   relation   to   the  pro-rating  of  insurance,    etc. 
And  another  with  reference  to   the  allowance  of  £375  which  krs. 
Palmer  had  thereto  lore  allowed  to  her  tenant  ^ho  was  occupying  the 
apartment  in   the  cooperative  building,  and   there  was  a  further 
pro-vision  in  the  contract  whereby   the  parties  agreed   "that  in  the 
event    this  contract   is  not   consummated  by  Aovessbar  1,    19  23,    then 
in   that   event,    the  second  party  (Field)    shall  have   the  option  to 
pi  ass  a  Mortgage  of  Eighty- five  hundred  Doll  airs  ($950;  l,M)    in  lieu 
of  the  purchase  money  mortgage  mentioned  in  the  within  contract. 
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pay*ble   at   the   rat*  of  On**  Hundred   Fifty  Dollars   ($150.00)    per 
month   for   23  Months   and   the  balance  within   24  months   after  date  of 
execution;    an  I  the   said   party  of   the   first  part   (Palirer)    does  in 
that   event,   at   the   consumption  of   said   deal,    asnumc  and  agree  to 
pay  the     said  mortgage  or  trust   deed.*     hnd   there  Is  a  later  r>ro- 
▼Islon   In   the  contract   which  provides   that    the  first  party 
(Palser)    agrees  to  pay   to   tho  seeond  party  (Flelie)    at   the   date 
of  the  delivery  of  the  de.d*  $S50C.0Qf   •evidenced  by  23  notes  of 
Cae  Hundred  Fifty  Dollars  (IISO.OO)   eaeh,  due  one  note  each  month 
cesaeenclng  one  month   after   ttate  of  delivery  of  deed,    and   final 
payment    24  months   after   date  of  delivery  of  deed,*   etc. 

To  plaintiff's   declaration,   which   jjlHisTttl  of   the 
C0i.  on   and    epeclal   counts,    tun   defendants    iilr      a  plea  of 
not  guilty  and  later  filed  an  affidavit  of   defense  in  which    they 
set  up   that   at   the  time  of  the  making  of  the   contract   for  the  ex- 
change     f  the  property,   and   at   the   time  of  the  consolation  of   that 
transaction,   the  defendants  owed   the  plaintiff   111.35  wnieh   they 
mad  theretofore  tendered;    that  none  of  the  items  mentioned  In 
plaintiff's   cony  of   ths  account   sued  en  (w&toh  oonsists  of  a 
nurber  of  items)    "with  the  exception  of  the  gas  ranges,   has  been 
contracted   for  between    the   Plaintiff   and    the  def endants.*** 

»**#   that   th*  amount  of  Three  Hundred   Seven  ty-f ive 
Dollars  ($375.C\)    as  set   forth  in   the   copy  of  the  account  sued, 
was   the  amount  agreed   on  to  be  paid  by  tbt  plaintiff   to   the  de- 
fendants,  which   amount    the   oiaintiff   allowed   In   the   pro-rating 
at   the  coneuiuaatlon  of   th*=    deal  between   th<»  said  parties. »** 

*•**    that  prior    to    th«   consum&-ttlon  of   said   deal    th* 
plaintiff  and   the  defendant   inspected,   the  premises  in  question   and 
they   found   every  I  4ing  pert^inin^:  to    said    transaction   in   good  order; 
that   tu«   said   plaintiff  was   fully    satisfied  with   the    condition   of 
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muted.*     Both  parties   agree    that   th«  deal  was   consummated  by   th« 
pass  ng  of  the  necessary  papers,   th«  defend ante having  executed   and 
delivered   their  warranty  deed   to    the  premises  mentioned  in  ths 
contract  about  December  12,   19  23. 

On  ths  trial  plaintiff  offered  evidence  tending  to 
show  that  at  ths  time  of  the  execution  of  the  contract  for  the  ex- 
change of  the  properties  the  thirteen  apartment  building  which  the 
defendant  Charles  M.  Field  agrsed  to  convey  vac  in  process  of  con- 
struction and  had  not  been  completed  at  th-t  tics,  and  that  it  was 
agreed  upon  that  Field  would  complete  the  building,  and  install 
sertain  fixtures  whie/.  he  failed   tc  do    M   the  daange  of  plaintiff. 

The  court   excluded   this   evidence  on  the  theory  that 
it   was  variant   fro&   the  written  contract,     his   attention  «as  not 
ealled  to   ths  defense  interposed  as  shewn  by  the  affidavit  of  de- 
fense,  parts  of  whlcn  we  have  above   quoted.      '.The   evidence  was  ad- 
missible under   the  plaadin^s.      <r>e   think   the  evidence  was   also   ad- 
missible under   the  written   contract  entered  into  between   the  parties 
for  the  exchange  of  the  properties  because   the  contract  is  ambiguous. 
It  provides  that  Held  will,   convey  the  property  together  with  the 
screens,    sereemdoors,    ice  boxes,    gas  ranges,    fire  places  and 
electrical  fixtures.      In  view  of   the  QtfereA  evidence,  we  think 
this  indicates   that  the  building  was  in  the  course  of  construction. 
Moreover,   the  contract   expressly   provided   that  if  the  deal  was  not 
consummated  by  November  first,  Field  might  place  a  mortgage  of 
$0500  on  the    thirteen   ap  .'artisan  t  building,    and   the  contract   further 
provided   that   this  mortgage  If  made  was  to  fce  paid  off  by  Mrs. 
Palmer  in  monthly  installments,      this  indicates    tm*s   the  building 
was  not   complete  at   the   time  the   contract  was  made  and   that  4d5CO 
might  be  necessary  for   that  purpose.     Field  was  given   the  privilege 
of  raising  this  money  by  a  mortgage  on  the  property.      This  would  be 
done  at  once  while  *rs.   Palmar  was  to   r*pay  it  in  monthly  inatall^ents 
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We  think  that  both  under   the  written   contract   ?md   under  the  de- 
fence interr>oeed   the  offered   wvidenee  wm  admissible.      Ihe  defence 
eet  up  in  defendants'   affidavit   i»  that  the  parties   exaaln«?d  the 
apart  scent   ballsing  after   the  contract  was  made  and  Juat  before   the 
deal  was  consuia&ated  in  December,   *nd   that  the  building  was   then 
satisfactory   to  fcrs.    Puller. 

The  eourt   erred  in  excluding  the  offered   #videnae   >«nd 
is  instructing  the   jury   io  find  for  the  defo/Mant*.      Xhe  Judgment 
of  the  Superior  court  of  Cook  county  ic  x^ymrn^A  m£  the  cauce  1c 
remanded  for   a  new  trial. 

nwun  A*ii?  Houjen»« 

Matohett,   P.    J.,   and  facSu rely,  J. ,   concur. 
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AsXiiOJiY.  iAkCAkv^and  A^THOfcY  fttMUIt, 
Administrators,  el'  tht  isetate  of/*'rank 
kangano,   Dece»i>ed, 

Appellants,  i 

)      APPEAL  IflOk   3iUr7j&0U 
*•.  ) 

)       C-JhV   Of   COOK   COJ&XY. 
DAM»L  V.    YCnTZ,    SlWAhD  C.    VOITZ   and        ) 
VULIZ  BftOS. ,    IJfiC,    a  Corporation,  ) 

a«t>«ii**».        o  err> 


5  9  f .  A.  6  7  0 


*R.    JlhiTICR   0*CO*KOS    DKXIVEKJH)    THE  OPI&IOJ*   0*  Ml   C<UHX. 


Anthony  ^anc^wno    and  Anthony  Pelegrino,    as  admlnlstra- 
tort  of  the   estate  of  Frank  kangano,   deceased,  brou^nt   an  action 
under  the   statute  to  recover   J  or   the  wrongful  deatn  of  Frank 
kangano,   a  child  about   nix  years  of  age,    for  the  claimed  reason 
that   defer .-!ants  had  maintained  on  their  premise*  an   at tractive 
nuisance  as  a  result  of  w/iion  the  boy  was  killed.      At   the  close  of 
plaintiffs*   case   tnere  was   a  directed  verdict   lor  defendants. 

Xhe  facts,   as  disclosed  by   counsels'   briefs  (an  in- 
telligent understanding  cannot  be  had  by  a  reading  of  the  record) 
are   that  about   seven  o'clock  on  the  evening  of  July  Mt   1928, 
Frank  kangano  was  killed  while  playing  on   a  freight   elevator 

located  in  a  garage  at   616  *orquer  street,    *nd  which  was  owned   and 

the 
controlled  by  defendants.      The   *l*»vator  was  located   iii/front  of 

the  garage,   which  faced  south  on  >orquer  street,   an    east  and  west 

street  in  Chioago.      Xhe  dimensions  of   the  elevator  were  about 

twelve   feet  by  twenty- four   feet,    *nd  was   immediately  inside  of  a 

door  which  was  just  at   the   inside  of  the   sidewalk  on  *orquer  street. 

This  door  was  opened  and  closed  by  pusuing  it  up   and  by  pulling  it 

down.      It  was  closed  at   the    time  of  the  accident,      Xhe  garage  was 

two   etories  in  height  and  the   elevator  was  used   to   take  automobiles 

from  the  first   to    the  second    floor. 

Xhe  deceased  lived  with  his  parents,   brothers  and 
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oiaters  %t   314  ?orqu«r  street,    ir^ndiataly  adjoining  the  pUHqgi 
on   the  saot.      About  a  half  hour  before  the  accident  DoTtinick 
Uangane,   a  brother  oi'    the   deceased,  who  vae  then  about    ten  year* 
old*  went  In  the  alley  in   the  roar  of  the  garage.      tie  testified 
that  hv  went   there   to  gst  u  riis  M   the   el-nrator;    that  he  had   seen 
other   children  riding,  on  it   HM  tenths  bsfors;   that  In  t  •  rear 
of  the  garage  there  «ai  a  exoall   4 cor   in  a  largar  one;    that  he 
"bumped  ok  the   door  and  the  door  wort  back  open;*   that  he  then 
went  In  the  garage   fro*  the  rear, /went  up   the  stair*   to   the  sec- 
ond floor  where   the  elevator  *»aa,   and  pulled  a  rope,    then  the 
elevator  went  down  and  he  operated  it,   riding  up  end   down  on  it; 
that  he    then  rent   tacit  to  his  hoaae,   called  his   sister  and  play- 
mates to  cost*  &n4  take  a  ride  on  the   elevator  and  that   they,   in- 
cluding the  deceased,  went  frith  r.iaj;    that   all  the  children  then 
went   through  the  back  3o©r  of  the  garage  to  the  front  of  the 
garogs  and  got  on  the  elevator   and  he  operated  it  up  and  down;    thmt 
frank  can*  in  contact  ^ith  the   elevator  and  the  floor  and  was  killed. 

It  further  appears   Stat  the  defendants  owned  and  oper- 
ated a  factory  at  342  i)outh  u  ale  ted  street,  which  is  a  north  and 
soutn.  street,    the  factory  apparently  being  a  short  distance  worth 
ef  Vorquer  street;    that   tu«„v  owned  the  garage,    sand  for   about  three 
■onths   wrior  to   the  accident  hud  been  using  it  to  leave  their    *uto- 
■obtloo  in  during  the  day,   and   f  r  storage   pur?*o*a8;    that  prior  to 
the  three  months  it  had  been  rented  to   tenants  who  operated  a 
garage,    and  during  the  tiae  it  was  occupied  by  defendant**   ten  a)  to 
a  number  of  children  in   the  neighborhood  at  different  tiises  rode 
up  and  down  on  the  elevator  and    that  those  children  were  seen  by 
Dominiek  ^angano  and  other  children  in   tne  noighborhcod.      It 
also  aopears  that  none  of  the  children  who  wore  on   the  elevator 
on   the  evening  in  question  had  ever  played  on   the  elevator  before 
that  evening  and,   so  far  as   the  record  discloses,   the   children  who 
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h«.d   ta«retofoxe  placed   m   the   rtlevitor    cin&e  in    tuxou^     the   front 
dcor  when  it  was  open.      BUHPt  is  no   evidence   tnat  My  c-ili  ever 
vent   through   tilt  back  door  ©a    the  garage  **»<*  rode  ox:    tne   elcvoter 
exoept  on   the   evening  in   question, 

*  e  thin*  It  oVviou*    tnat   the  ruling  of  the  court  la 
directing  a  verdict   fcr    the  defendants  at    the   close   of   the   plain 
tiffs'   ease  was  in  accordance  witu   the  luw,      ihe  owner  of  land  whs 
allows  young  children   to   play  on  hie  property  smat   use  ordinary 
care  to  keep   the  pre»iee»  In  a  safe   condition  because  the   cnildren, 
being  without   Judgment,    are  likely   to   be  drarn  by   childisa   curiosity 
into  places  of  danger,     fcMsfflg  v.    «  uthi.il.  *>atejriai   Co, .   295  111. .198. 
The  rule  appli«s  rherc  the  owner  «4>resaiy  or  by  implication  invitee 
cnildren  onto   the  precises,      in   the   instant   case  the   evidence  is   to 
the  effect   that  the   defendants  knee  notning  about   MilAffM  having 
theretofore  played  on   tne   elevator  *hile  the  pre&ises  vrn  controlled 
by  defendants'    tenants;    and   the   evidence  also    is   that  no   ohildren 
played  on   the  elevator    lor  about    three  months  prior  to   the  accident, 
which  was  the  time  del ei. <iauts  reou&ed  control  of   *he  garage,      There 
was  therefore  no   express   invitation,  nor  was  there  any  implied  in- 
vitation on   the  part   of  defendants.      The  rule  of  law  recognised  in 
this  state  as  to  an    implied  invitation  is   that  wh»are  the  ovner  of 
prenises  raintains  a  dangerous  condition  ov  thing  of  such  a  character 
that  he  may  reasonably  antieinuto   children,  who  by  reasai  of  tender 
years  are  ineapable   of  exercising  care  for  their  own  safety,   are 
likely  to  be  attracted   to   the  dangerous  thing,  he  is  required   to   use 
reasonable   care   to    rto teet    tn«fcu   iron*  injury,    provided   it   is   shown 
that   such  dangerous  condition  or   t   lag  is   so  located   as  to   attract 
children   fro  a  the  street,   playground  or  ol*oes  sjisWl   they  have  a 
right   to  be/    Where   »uei  aa  agency  is   so  located  it   constitutes  an 
implied  Invitation    tc    sad.  children   to   co*e  upon   the   premises,    and 
they  are  not   in  law  considered  trespassers.      ihe  rule  does  not  apply 
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wnere   the  owner  watntaine   eoiaetfcinjr  for  hie  oim  us*  ^hich,    though 
dangerous,    «ouid  be  found  by  the   children  vheu   ^oirjft  upor   the 
prenloes  as   trespaesere.     Jiqperigott.v.   Burke.   25t>  111.    4vl;    |j, 
l.ouls.   Vandal la  and   lerre  Haute      .     ..    Co..    v.   It  ell .    *1   111.    76. 

In   the  inatant    case   the   *lrr*tor  was  not   so  looted  aa 
ta  be   aeen  by  the  children  who  were  playing  on  it  on  the  evening 
in   question.      The  front   door  to   the  garage  was  closed;    the  rear 
door  i»»  alao   oioaad  except   that  a  assail  door  was  slightly  ajar. 
ihe   elevator   eoold  not   be   seen  by   th*   children  fro      ^,ho.  rear  4oor 
because  It  vas  located   in   the   front   of  the   building.      In  these 
circumstances,    it  ie  obvious  that  under  the  lat?   there  te  no  lia- 
bility on  the  defendants    lor   the  unfortunate  accident. 

The  Judgment  of  the  Superior  court   of  Cock  county   is 
affirmed. 

iLatchatt,    F«    J,  ,    and  iSoSurely,    J.,   concur. 
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RAYmOJfD  A.    JQHX&QM, 

DefendanV4n  £*ror, 
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VS, 


FRAKS  A.    01.301,  ) 

Plaintiff   In  I -rror.        ) 
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MR.    JUSTIC3  O'COfcBOR   OSLIVRRSB   THE  OFXBXGB   OF  TMK   COURT. 

Plaintiff  brought  an  notion  against   tho  defendant 

to  recover   5?,OuO  with   interest  therein  from  October  31,   1929, 

basing  hit   claim  on  tho   fact   that  a  check   for   *2,GoO   endorsed  by 

the  defendant  and  delivered  to   the   plaintiff  was  refused  payment 

by  the  bank  on  which  it  was  drawn,   on   account  oi"   the   bank  being 

olosed  by  the   atate  Auditor   at   the   MsM   of    the  presentation   of 

the   cheek.      The  defendant   entered  his  appearance   and   filed   an 

affidavit  of  merits,     letter   the  case  e&.«   on  for  hearing  before 

the  court  without  a  Jury   und  on  motion   of   tne  plaintifJ    the  de- 
was 
fondant's  affi  ;avit   of  merits  was   stricken,      the  def  en  <an.i/then 

defaulted   and   judgment  was   entered  on   the  plaintiff's  affidavit 

of  claim,   no   evidence  being  heard.      At  the   same   time    the  def  I  r leV 

ant  mowed   the   court    that   the  default   and   judgment  be  vacated   and 

sot  aside,  which  motion   list  eourt    entered  and   set  for  hearing  on 

April  13th,    and  it  was   further  ordered   that   the  defendant  Kight 

file  a  petition  in   support  of  his  motion  en  or  before  April   16, 

193 1,      on  April  13th   the   defendant   filed  his  petition  praying 

that  the  order  striking  ais  affidavit  of  merits  froiu  the  files 

and   the  judgment   against   hie.  be  vacated.      Cn   the   same   day  the 

motion  wae  heard  and  overruled  and  defendant  appeals. 

Counsel    for   the   defendant,   who  was  not   defendant's 

counsel   in   the  trial   court,  makes  a  number  of  contentions  as   to 

why   the   Judgaent   should   be   reversed;    but   in   the  view  we   take  of 

the   ease  it  will  be  necessary  to   pass  on  only  one  of  the  cont»n- 


\ 


iraUje 


9  A 


MM 


1    0# 

'   \4  A*»a£o 

iris 


■ 

if 

I    Wyjfl 

| 

- 

. 

,s»lalc    \9 

»«U9     *v 

tefM    friA 

It* 

•ae*k« 

■ 

N>«r  «  »£ll 

11    »o»*fl» 

■• 

.fM-v, 

1©  .7 

•• 

,Bl««?r;!j»    too 


■•     ■ 


tlone,    end   tuat  Is    that   plaintiff*  I    statement   of   claim  fall*   to 
etate  a  ciuee   of  action.      Since   triers  was  no  evidence  heard   by 
the   trial    ooart   tut   defendant  was   defaulted,    the   statement  of 
claim  vat    la  no  way  aidod  by  th«  proofs,    tnere  belu^  none. 
Plaintiff,    in  hi*   statement   of  claim  alleged  that  defendant,   on 
October  31,   1929,  gave  plaintiff  a  cashier's  cheek   "of  The  Secu- 
rity State  Sank  of  Chicago,    dated  October  9,  1928;  *   that  the 
check  was  endorsed  by  the  payee  and  by   tne  defendant  and  delivered 
to  plaintiff.      *«*•*  copy  of  said  check   '*•   is  hereto   attached   **nd 
made  a  part  hereof.      Plaintiff  further  alleys  that  on  l»oveju.ber  1, 
1929,  he  deposited   said   check  to  his  account  in   the  Twelfth  Street 
State  Bank   and   said   checa  was  returned  to   Sim  unpaid  for   the  reason 
that    said    Security  State  Bank  of  Chicago  was   closed  by   the  Stats 
auditor   and   said  check  kas  net  been  paid,*      The  check  attached   to 
the  statement  of  claim  and  made  a  part   thereof,   aa  may  be  done 
under   the  system  of  pl«ading  in   the  Municipal   court   (Plyw  v.  I. card. 
374   111.    232)    is  a  cas   ier's   cheek  on  the   "City  State  Bank  of 
Chicago,*     The   check  being  a   check  of  the  City  State  Bank  of  Mai* 
cage,   it   le  obvious   that    the  fact    that   the   Security  State  Bank  of 
Chicago  was   closed  by  the  Auditor,  was  of  no   eon sequence,      further, 
the   statement  ef  claim  alleges   the)  plaintiff  received   Use  check  on 
Cotober  31    and   deposited  it   the  next  day  in   the   "Twelfth  Street 
State  Bank;1*   there   ie  no   allegation  wnere    this  ban*   is  located, 
and   it   is  farther  alleged  in   the   statement   of  data  that  the  check 
was  returned  to  plaintiff  unpaid  because  the  Security  Stat*  Bank 
was  closed  by  the  state  Auditor.      Ih.^r9  is  no   allegation  that   the 
oheck  was  presented  nor  as   to  when   the  Security  State  Bank  was 
closed  by  the  State  Auditor. 

It   is   the  law   that  wh**re  a  check   is  payable  or.  demand 
It  must  be  presented  for   payment  within  a  reasonable   time,    and 
what   is  reasonable  time  Is   often  determined  by  the  lecatiou  of 
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the  banks  involved,      from  what  we  have    said   it   is  obvious   that 
the    statement   o i"  claim  is  wholly   insufficient   to    sustain    the 
judgment. 

The   judgment   of   the  Municipal    court  of  Chicago  is 
reversed  and    the  cause  1b  remanded. 

SO  AKD  ReltAMDKD. 


Metohett  ,  P.    J.  #    and  ^c-urely,    J.,    concur. 
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as  R.    A.    Fray  Tracing  fetstittf?        ^r 
Appellee,  /*{ 
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SUUIS   D.    McGJlRS    and   LAK      ^UKICH 
MILL  CO.,   a  Corporation, 
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Plaintiff  brought    suit   againot   the  def  en  ianta   to   re- 
oovar  dar.a^ea   claimed   to  hive  been   sustained  on  account  of  tne 
negligent   operation  by   the  def endanta  of  an  automobile  which   col- 
lided Vtth  and   damaged   a  truck  belsfty.in&    to   plaintiff.      There  was 
a  trial  before   the  court  without   a  jury.      The  c:urt   found  both 
defendants  guilty  aa   charged   is.   the  statement  of  daiia,   and 
aaaeesed  plaintiff's  damage*  at  1123. 7w,    %nd  def  en  dan  is  appeal  • 

The   record    iiftcloe»a  that  juet  before  noon  on  October 
tO,   1923,  plaintiff's   chauffeur  wet  driving  a  thre  .'-quarter  ton 
International    true*    eouta   In   Franklin   etreei,   Chicago,    and   at   the 
same   ti».e   the  defendant  >cUuire's  chauffeur  «&«  driving  a  Lincoln 
automobile  eaat   in  'T#ndell   alreet.     The  two   atresta  into  react   at 
right   angles.      There  #m  a  soliiaiea  between   the   trucK   and   the 
automobile,      Plaintiff  had  the   true*  repaired  and  brought  auit 
to   recover  for   the   coat  of  the  repairs,    sAd   for   Jaia^ea  cluiated 
to   have  been   sustained  by  nia  on   account   of  his   inability   to  uae 
ths  truck  during   the  tisse  it  was  being   repaired.     On  October  9  th 
both  defendants   entered   their  appearance,    and   tel    tfct   following 
day  an  order  was   entered  defaulting  the  ailk  company   for  want  of 
an  appearance,    and   tne  record   recites   that   on  motion  of  the  de- 
fendant ^eOuire  it  waa  ordered    "that  the  ti&e  to    file   affidavit   of 
Merits  •«•  bs  »**   extended   Ten  (lo)    days."     aach  defendant   filed  a 
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eeparate  affi davit  of  merit e  and  on  April   23,  19  30,   the  cause 
came  on  for  trial  before  the  court  without  a  Jury,   evidence  wa» 
heard,    the  oourt   found  both  def endants  guilty  and    «tered  Judg- 
ment  as   fibove   stated.      It   lo   obvious  that   the  order   defaulting 
the  Utile  company  was  inadvertently  entered  and  does  not  affect 
the  decision  of  the  ease  hecauw©  the  order  van  entirely  ignored 
when  the  case  came  on  for  trial   and  waa   tried  in  the   regular  way. 
W«  do  not  pas*  on  the  question  of  negligeno*  of  the 
plaintiff  or  of  the  jjlTiDiWrti  because  there  must  be  a  retrial 
of  the  case  and  the  law  on  the  question  of  negllgeno©  or  the  lack 
of  it  in   suon  an  accident  may  be   found  In   the  cases  of  Uoldler  CoifT 
v.  Wilson  &.  Bennett  Co..   245  ill.   Apy>.   H|   Salmon  v.  Wjiaon.   287 
111.   App.   286,    and  ether  authorities  fr©&   thla  arid  other  courts 

cited  in  that  opinion.     In  addition  to   the  eases  there  cited, 
see  Krwtn  t.   Traud.  MM  Ml.    (&.J.I..)   184;    Spawn  fo  ^oldbera.  110 
Atl.    (K.J.L.)    56  5.     lit  it  we  pasa  on  the  question  whether  the 
damages  were  properly  ©roved,   for  the  sa&ie  reason,     for  the  law 
on  the  question  ©f  repairs  soe  Cjtpyea  v.   Plasty*   331   111.  App.  183; 
Bvaloa  v.   Matheeon.    243  111.    App.    60;    same  case  affirmed,   328  111. 
269;    and  on  the  question  of  the  claimed  das^*ges  for   the  inability 

to  use  the  truck,   see  keoabe  .y..,  3&BBM  i%  ftBflttflWftBBI  JstaJstsU  *31S 
111.   App.   99. 

But  the  Jul  laent  must  be  reversed  because  tnere  is  no 
evidence  in  the  record   showing   that  the  i-ake  Zurich  Siilk  Company 
was   in  any  way  Involved,   and   the  jud^ent   against  both   del'  m  K;  ts 
therefore  cannot   stand.      If  it   Is  erroneous  ae  to  one   of  the  de- 
fendants,  it  must  b*  reversed   as  to  both.      Christens  en  jfo  JMaMJMBae 
20?  111.   App.    209;   The  'Seat  Chicago  street  ii.rt.Cpw  .y...  fc-orrtson. 
Adams  I   Allen   Co. ,   160   111.    288.      The  ail*  Company   filed   an  affi- 
davit  of  merits  denying  that   It  owned  or  wae  in  possession  of  the 
Lincoln  automobile.      The  affidavit  of  merits   filed  by   the  defendant 
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MeGulre  admitted   the  ownership  and  operatic*,  of  the  Lincoln   ear 
tut   ItfdLtfl  any  ne^li^ence  en  his   chauffeur's  part    and   alleged   that 
the   ac client    occurred  on    account   of   the  nc^li^noe   ol    tn«  drlttr 
•f  the  track. 

The  test  loony  of  the  driver  of  the    truck,    as  well 
a*   the   testimony  of  the  chauffeur  who  was  driving  the  Lincoln   car 
le   all    to   the   *ff*»ct    th*t    the  i-incoln   car  was  owned   and  controlled 
by  the  defendant  koGuire.      Uo  nantion  is  ft  ads  of  the  other  defend- 
ant  MM  un  ter  the  lav  the  Ju<^«r.<,  of  the  kunio  pal    court  of 
Chicago  MWl  "be  and  11    ie  reversed  and    the   cause  lo    remanded . 

Match sit,   ?,    J. ,   and  Me&urely,   J.,   concur. 
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Defendant    in  Krror» 

AnTREW   3aHS  and      Ya  SAK*  et   al., 
Plaintiffs   In  Error. 
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KR.   PRS&I.DISO   JU:  TIC:     SCAlXa*   KHWIl  THB  OPIJIO*  M    THS   CCU!;T. 

Trieda  Honn,   filed   her  bill   to  foreclose  a  0* cond  trust 
deed   upon   certain  rtal  estate   in   Chlo afjt*       The   truiatdeed   was 
given  to  oecore   the  payment   of  a  uromisaory  note     n   the   sum  of 
$2,5CC»  dated  June  14,   1026,   anri    executed  by    -ndrew  ::<aha  and   iem 

ahn,   and  Bade  payable  to  the  order  of  MMWmlt  11  and   by   then 
indorsed*      The     ahns   et  al*  were  sadt  defendants*     All  of  the 
defendant*?   save   the     ahns   were  defaulted.     The  oaee  was   referred 
to  Master   in  Chancery  Kc  mer,  who  heard    th«   evidence  and  made  a 
report  recommending  that  a  desree  of  foreclosure  be  entered.     The 
chancellor   suet nine      the  ■aster* 3  report  and   a  decree  of  foreclosure 
ires  entered*       The     ahns   sued   out   this   «rlt  of  error* 

The   bill   is   in   the;  Usual  form  and  no   point    Is  made   84)  to 
it.       Defendants,   in   their   anawer,  deny   th<,t  on  June  14,  1928,   they 
were   indebted   In   the  sun  of  $2,50   ,   or   in  any  amount  ^hMaoereri 
neither  a  Bit  nor  deny   th  t   on   th  t  date  they  Bate   or   indorsed  the 
note  described    In   sntd   bill  or   that  they  executed    a  trust  deed ( 
d*ay  th  t   they  paid  any  pert  or   portion   of   the   notej  deny  that   they 
ewer  recognised    the  Alleged  note   and   tru*;t  deed   as  a  ralid   and    eub- 
eistlag  el*im  and  Heat   deny  th»t   there  is  due   complainant   the  sua 
of  13,420,   with  interest!  neither  admit  nor  deny   th  t  defendant 
Louis  KoTie  Indorsed  the  principal  note,  and  demy  that  the  premises 
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are  subject  ta  a  first  mortgage  incumbrance  of  $5,OoO  or  In  any 
amount*  They  allege  that  they  received  no  consider  *tion  for  the 
note  and  trust  deed|  that  they  are  unable  to  read  the  English 
language  intelligently  J  "and  were  induced  to  sign  document*  which 
the  defendant*  Louie  Kovie,  a  real  estate  broker*  represented  to 
these  defendants  as  being  documents  necessary  to  be  signed  to  sell 
said  premises  to  John  Fritaj  *  *  *  th.t  these  defendants  had  mace 
arrangements  to  sell  said  pr  emlsee  to  said  John  Fritz,  and  believed 
they  were  signing  and  executing  some  documents  necessary  to  be 
signed  and  executed  in  order  to  convey  sale  premises  to  the  said 
purchaser*  *  *  *  and  wer*?  not  sc vised  at  th-t  time,  nor  for  a  long 
period  of  time  thereafter,  that  they  had  signed  and  executed  a  note 
and  trust  deed  J  that  no  consideration  whatever  Wag  given  to  these 
defendants  for  the  execution  of  said  note  and  trust  deed  by  the  said 
Louis  Kovle,  or  by  anyone,  •  *  *  and  these  defendants  were  fraudulently 
Induced  to  sign  and  execute  said  alleged  note  and  trust  deed,"  Defend* 
ants  further  allege  thet  complainant  was  not  a  bona  fide  purchaser 
of  the  note  and  trust  A<se4   for  value  before  maturity  and  th*t  the 
said  instruments  were  signed  and  executed  by  r eason  of  fraud 
practiced  upon  them  by  Kovie, 

The  master  found  (inter  alia)  that  in  July,  19<4#  the 
ahns  entered  into  a  contract  to  convey  the  real  estate  in  question 
to  John  Frits  and  wife  for  «:5,700  and  thr.t  the  yrit&es  paid  to  the 
ahns  f 1,000  as  earnest  money |  tht  the  deal  was  not  consummated 
and  the  ahns  "never  personally  returnee  said  sum  of  $1#000|*  that 
because  the  said  deal  was  not  consummated  it  became  necessary  for 
the  iahns  to  return  the  $1,000,  and  to  evidence  the  debt  they 
executed  a  trust  deed  for  the  sum  of  v3,?Q0»  "but  that  this  trust 
deed  1b  not  in  controversy  in  the  instant  proceed lngsf*   that  on 
May  24,  1924,  the  ahns  execute;,  the  following  power  of  ttorneyi 
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*mm  ALL  Mi  BY  TIB3K  WiaaBBBM$  That  Andrew  f;aha  and 
Era     ahn»  his  wlftf   of   the  City  of  Chicago,  County  of  Cook  la  tho 

tat*  of  Illinois*  have  mac*-,   constituted   and   appointed,  and  By 
Those  Presents  oo  make,   constitute  and  appoint.  Louie  Kovie  of  the 
City  of  Chicago,  bounty  of  Couk  and     tate  of  Illinois,  true  and 
lawful  Attorney  for   then  and    in  Their  names*  plwce  and   stead   to 
hare   the  full   power  and   control  of  our  property  located   at  5034 

rinceton  .*ve.     City  of  Chiang©,  Cook  -ounty,   -tate   of  Illinois 
described   ast     Lot  fifteen  (15)    In  Block  Four   (4)    in  Gilbert       and 
Canfleld'e  and  "■'•    •»  Crocker's     ubtUvi.ion  of   ta*    »eet-Malf   (**£}  of 
the    "outh-  est-  uarter   (Sfv)   of  the  Borth-  est-  uarter   (BB*)   of  the 
Iorth-Kuet--.uurter    (B&i )   of     ection  Bine    (*)   Township  Thirty-   ight 
(58)  Borth  i-ange  Fourteen   (14)  Sr,»t  of   the  Bhlrd  Principal  ketrldlM 
with  all  improvements  thereon*     This  power  can  he  not  revoked* 

the  Title  of  the  property   Is   in  the  names  of  Andrew     ahn 
and  Iva    laha,  which  title    is  herewith  grantea   la  lull  extend  and 
giving  antf  gr&ntlnc  unto  Loulo  lovle,   their  tnitf  Attorney  full  power 
and  authority  to  do  and  pei  force  all  and    every  act  and   thing  whatso- 
ever, requisite   Mid  Mttgmny  to  he  &vn*   In  and   about   the  premises*. 
as   fully,  to  all  intents  and  purposes,  at*   they  might  or   could  do  if 
personally  present  at    tfci  doing   thereof,  with  full  power  of  sub- 
stitution  and  revocation,  hereby  ratifying  and  confirming  all   that 
their  a*  id     ttorney  or  his  substitute   shall  lawfully  do  or   cause  to 
be  done  by  virtue  hereof* 

FXaTIBCSfy   SK&RXOy*,  we  have  hereunto   set  our  hand  and 
seal  this  M  day  of  May  19*. 

AB.V  •■'    -..JSB      (C£AL) 
(GTABJP)  L.  X.   5/24/24  Ha    IMS  (SK/£) 

3TATL   If  W  1B0IS      ) 

)      ss  • 
COOBTT  OF  CO  OK  ) 

I,    I.    Albert  ."chmlot,  a  notary  BWblftH   in  and  for,   and  residing 
in   the   said  County,   in   IBM     tate   «?ore?ald,  Ml  Hereby  Certify  that 
■■ndre*     ahn  ant-     va     ahn  hie   *ife,  personally  kao>n  to  me  to  be  the 
same-  persons  *hose  MUM  are  subscribed    to   the  foregoing  Instrument 
appeared   before  me   thle   day  In  person,  and   acknowledged    that  they 
signed,   MnXN  *nd  delivered   the   utt  Instrument  as  their  free  and 
voluntary  act,   for   the  uses  and   purposes  therein   set    forth* 

Given  under  my  hand   and  notarial  seal,   this   24  tiny  of  May,      *h. 
1934. 

t«   ASaBRt  mmXSi  (SXAL)" 

The  master  stated   thAt  while  the     ahns  MB&MI   that   they  understood 

they  »ere  executing  a  pow  r   of  attorney  tff   that   they  understood   the 

purport  of  the   said  document,  never the lee-,  he  was  "convineec    from 

a  preponderance  of    the  IfliliMt  that  they  understood   MMl   they 

were  appointing  one   Louis  Kovle  Vm  their  attorney  in  fact,  as  set 

forth  in  said  power  of  attorney*"        ?he  m»»tor  further  found  that 

for  some  time  prior  to  the  date  of  the  MMUBiM  of   the  power  of 

attorney  and  up  to   Ml   time  of  the  execution  of  the  note  and  trust 

deed  in  question,  Kovie  had   full  and    complete  charge  of  the 
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eollectlon  of   rents  derived   from  the  premises   In  question  and    the 
expenditure  of   these  moneys   in   the  payment  of  taxes*    repairs*  etc.* 
"and   whether  ho  has  ac counter   to  his  principals for  all  money  collect- 
ed,  or   har  acted  wisely  and   properly   in   the   expenditures*   I  do  not 
find*  hb  those  facts   »re  not   involved   in  thev.e  proceedings**       The 
mister  further  fount:    that    in  June*  1926,   Kevie  had   a   talk  with  the 
Sahns  regarding   the   repairing  of   the  premises  la  question,   «.«  n   r«eult 
of  which  he   »8s   instructed   by   th?      ahn©  to  negotiate  the   sale   of  a 
note   to  he   m cured  by  a  second  mortgage  upon  the  premises  and   that 
there  mma   then  "executed  by  the     ahns*   a  note  for   the  sum  of 
$2500.0-").  dated  June  14*  1926*   payable   to  the  order  of  the     ahns*  and 
by   them  endorsed    la  blanki*    th.,t   the  note  was  payable   as  follows* 
#40  on  July  15,  19*6;       40  on  the  15th  of  e   eh  nad  every  month  begin- 
ning    ugust  Iff  1926,   for  twenty-nine  months   succeeding*   and   a  final 
payment  of  £1*200  on  J  nu*ry  14,  1929 j   that  Kovie   sold   this  note   to 
George  U*   ""elolnger  for   the   sum  of     1,995,   and   that  Felbinger  sold 
the  note   to  complainant,  Frieda  Bonn;    Us*t  the   fundt  realised  from 
the   eale  of   the  note  were  used  by  Kevie  nin  paying  for  repairs  of 
said  premises    .ad   in  paying  a  prior   encumbrance. *     The  master   further 
found   tfcat   the  Sahns  contend   thr.t   they  cannot  read    the     ngllsh 
language  and   did  not  understand    th  t   they     ert    signing  a  note  for 
$2*50  ;  and   a  trust  ^e^   securing  the   mmf  and    tht  *the  cocureents* 
were  not  completely  filled   in  *hen   tney  signed   them.     The  master 
further   found   tha     defend  at     ndre*       ha  is  a  janitor,  th  t  both  of 
the     ahns  Are   of  German  descent  and    c  .me   to   America   in  1909*   and 
read   eery  little     nglish  and  do  not   speak  th   t  language  very  -  eil| 
that  at   the   time  of  the  execution  of   the  note   and  trust  deed  all  of 
the  conversation  had  between  the     uhns  and  Kovle  w  s  la  the  German 
language;   that  the  notes     nd    trust  deed  were  explained   to  the     aha* 
"and  that   they  confided    *nc   trusted   their   said  agent,  Louis  Kovie* 
aad   thr  t   said  note   is   the  legal  obligation  of   said   Andrew     aha  and 
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Era     ahn.  and   th  t    if  said  Louie  Kovie  has  not   account'*     for   s*me» 
they  hare   their  right  of    action  ago  in. t   him  for  a  proper  accounting." 
The  meter  further  founc   that  complainant  n  c   the  legal  owner  and 
holder  of   the  trust  deed   and   note   in  question  and   that   the  trust 
deed   «as  a  y  lid   and   subsisting  lien  upon   the  premises  for   the   sum 
of  $2,966*20,   together  with  interest,   and    the  costs  of  the  proceed- 
ings. 

The  major  contention  of   defendants   is   that   it   is  the  lav  of 
this  state   that  mortgages  &&6  trust  deeds ,  being  chossa   in  action, 
are  not  assignable  at  |m   and  an  assignee  takes  them  subject  to  the 
same  defenses  as  between  the  original  parties*   and    that  It  was  the 
duty  of  complainant  to   inquire  of  the  mortgagors   if  any  reason  existed 
why  the  mortgage  should  not  be  paid|   thst   complainant  knew  from 
the  note*    and   trust  deed  who   the  mortgagors  were  and   she  was  obligated 
to  inquire  of  them*    if   she  wished  to  be  protected   In  the  purchase. 
In  support  of  this  contention  defendants  cite  Olde-v*   (frttBJMM   sl  I11# 
188»   and   several  other  cases  thr-.t  follow  the  rule  stated   in  that 
case.     The  ruling   in  Olds  v*   CuEasingc  musst  be  considered   in  the  light 
of   the   decisions  in  Connor  t.     ahl,    330   111.   136,  and  Guerten  t« 
i^aohas,   256   111.    'pp.   386    (certiorari  denied  by   the  Supreme  Court). 
In  Connor  y.     ahl  the  court  said*     "The  only  que&tion  before  the 
court   in  the  Olds  cage  was  whether   the  defense  of  usury,  whiohwaa 
good   as  against  the  mortgagee,   could  be  enforced  egninnt  his  assignee, 
with  or  without  notice.     There  was  no  question  in   that  case  as   to 
the  effect  of   the  release  of  i  trust  deed  by   the  truotee,   or  the 
failure  of   the  mortgagor  to  take  up  the  first  note  and  mortgage  before 
he  executed   the  second  note  anrt  mortgage,   or    the   right   of  the  n  ssignee 
to    rely  on  wh&t    the  public    record   showed  with  reference    to  the 
title.     There  was  no  erie'ence  showing  any  equities  between  the 
mortgagor  and    the  assignee  except   that   the  mortgagor  claimed  usury 
as  against   the  mortgagee*     The  mortgagor   had  not  by  any  negligence 
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on  hi;    pprt  defeated   or   curtailed  his  right   to  Impowe  that  defense 
against    the  assignee*       On  account   of   these  additional  questions 
vvhieh  enter   into   the   case   r»t  bar*  the  Olde   crsc   it  not  conclusive  of 
the  questions  raised   in   this  oaue**   ano   the  court  then  stated   that  the 
east  before   It  was  governed  by   the   rule   thn  u  where  one  of   two  innooent 
parties  must  Buffer  by  rtaoon  of    ;he  fraud   or  wrongful  conduot  of 
another*  the  burden  must   fill  upon  him  who  put   It   in   the  power  of  the 
wrongdoer  to  commit   the  fraud  or  do  thfe   wrong*     *e  followed   that 
rule   in  fluerten  v»  Zaehas*  supra*  and    it  muat  also  control  our 
decision  In  the    instant  case*     There,   is  no  proof  that  complainant 
was  not  a  bona  fide  purchaser  of  the  note  and  trust  deed*     Kovie, 
in  hie  possession  of  the  not*?  and  trust  de*«i,  was  acting  a«  the 
agent  of  the    "ahns.  and   it  «••  this  a&ent,   if  anyone »  who  eom»itted 
the  alleged  fraud  against  them.     It  was  the     ahns  who  put   it   in  the 
power  of  Kovie  to  cotstait   the  alleged   fraud.        *i  between  themselves 
and   the  Innocent  complainant*   they  must   suffer.     However,  we  do  not 
wish  to  bo  understood  as  holding  thnt  the  proof  shows  th*t  Kovie  was 
guilty  of  »ny  fraud  ■jtHwl  the  r'afcns.     Hie  master  found  against  this 
contention  of  defendants,  and  further  found  th  t   the  funds  realised 
by  Kovie  from  the   salt  of   th«   note  we  e  used  by  him  "in  paying  for 
repairs  of  fe&ld  premises  and   in  paying  a  prior  encumbrance**     The 
chancellor  sustalnec   the  findings  of  the  meter*  and   if  it  were 
essential  to  &  decision  of    this  case*  we  do  not    think  th  t  we  would  be 
justified   In  holding  contrary  to  their  findings*         hen  Kovie  *old   the 
notes   end  trust  deed   to  Ftibiager  he  made  an  aff  i* tttfii   in  which  he 
stated   th-  t  he  was  the   "bona  fide  owner    for  value"   of  the  principal 
proasisaory  note   for  |£,50  ,   and  defendants  argue   th-t  Felbinger  and 
also  complainant*  who  purchased   the  note  of  felbimger*  relied  upon 
this  statement  of  &oviet  and   th  t  therefore  the  finding  in  the  decree 
th-< -t  Kovie,   acting  as   the  agent  of  defendants*   sold   the  note  to 
?elbinger,  was  not   warranted,  and   that   the   finding  of  the  master  to 
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the   same   tffeet  wa«  &  mere  fiction  dssignetf  to  avoid   the  necessity 
•f  going  Into  an  accounting  b*twe*n  the  '  ahn»  and  Kovie.       hilt   It 
It  a  reasonable   inference  from  tat  evidence   th«>t  Felblnnrer  and  com- 
plainant |   la  the  purehare  of   the  note,   assumed    th- t  Kovie  was  the 
actual  owner  of  tht  same,  neve rthe lea v,   th  t  fact  *rould  not   enable 
defendants   to  avoid   the  effect  of   the  rule   laid  down   In  Connor  y« 
'?ahl,    BBBOal  "^   followed   in  3uertea  v.   -achact   supra*       Moreover, 
it   is  plain  from  the  proof   ';h  t  r-Tovie  MM  acting  a©  agent  for  defend- 
ants   in   the  matter  of   the   s-tlc  of    the   note  and   trust  deed*      It   is 
rather  difficult  for  ub  to  understand   wh   t   point  defendants  are   try- 
ing to     make  waea  they  argue  thnt  the  master   improperly  denied   them 
the   right  to  an  account ing  between  Kovie  and   the&selves.     Although 
complainant  »»de  Kovie  a  defendant,  defendants  f » tied   to  file  a 
cross-bill.        In  fact,    they  did  not  even  claim  any  relief  acaimot 
Kovl*   in   their  answer.      It   is  entirely  unnecessary  for  us  to  decide 
whether  or  not  defendants  would  have  had   the  right,   An  the  presets* 
proceedings,   to  file  ■  eroaa*»ill   seeking  an  accounting  with  &ovie. 
The  ar*ter  very  properly  held    Matt   if  Kovie  had   net  aooounted 
fully  and   faithfully   to  the  UMI  thoy  had  a  right  of  actios  against 
him.       (May  the  proof    la  this  eat*e,  even  if  Eawte  owed  defendant  a 
any  money,   that  fact  would  not  affect  the  right  of  complainant   to  a 
foreclosure. 

Defendants  contend   fetal  a  debt  or  mortgage  obligation  of 
some   , ';.   r  oter  Is  an  esueritial  element   in  a   transaction   la  create 
the   relation  of  mortgagor   Mai  mortgagee  &nd  that   there  wae  no  money 
paid   the  MMM  at  the  timo  of  the  execution  of   the  note  and   tru»>t 
deed    ia  question,   and   therefore  "the  burden  is  upon  thw    complainant 
to  show  when  and  how  much  money  was  paid   &n&<i>T  the  trust  deed.* 
In  support  of   this  contention  defendants  argue  that  M  they  dealt 
only  *ith  Kovie   it  mi  MWaaMOPf1  to  have  a  complete  accounting 
between  him  antf   defendants   in  order   to   determine   the  question  as 
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to  whether  or  not  ufendants  were  paid  for  the  mortgage,  and  that 
the  ureter,  over  the  objection  of  defendants,  refuse"  to  allow  an 
accounting  end  hold  thnt  it  we  not  involved  in  the  proceedings, 
and  th?t  the  court  sustained  the  n^ster  In  this  regard,  and  there- 
fore the  decree  should  be  reversed.   It  is  a  sufficient  answer  to 
this  contention  to  st.vto  that  Kovie,  acting  m  the  egent  of  the 
ahns,  receive*-  i  1,995  for  the  note  and  trust  deed  and  th- t  the 
chancellor  *llower  thr   ahns  a  credit  of  £505,  the  difference 
between  the  face  of  the  note,  |l9f#0|  and  the  amount  received  by 
KoTie  for  the  e*une« 

Defendants  contend  ch^t  the  decree  Is  not  supported  by 
the  evidence  and  is  contrary  to  it.    e  find  no  aerlt  in  this 
contention.  The  following  evidences  the  disposition  of  the 
chancellor  to  aid  defendants  in  every  possible  Wajrt   It  appears 
th».t  Felbinger  purchased  the  note  at  a  discount  of  tsvrnty  per 
cent.   hlle  the  trust  §Md  in  question  is  h   second  one,  and 
although  no  defense  of  u^ury  was  interposed  by  defendants,  never- 
theless, the  chancellor  held  that  the  ahns  were  entitle  to  a 
credit  of  $50.  against  the  v2,50C  note  because  of  the  discount 
£ovte  allowed  ?eiblnger  when  the  latter  pur ch  sec  the  a-:ne# 
The  decree  of  the  Circuit  Court  of  ook  county  it 
affirmed, 

AlTIMf  J. 
Or id  ley,  J,,  concurs* 

k»  Hr.  Justice  K?rner  was  the  master  in  chancery  in  this  c*»ce,  he 
took  no  part,  in  this  court,  in  the  e«nr.i(  oration  or  detersin  tion 
of  it* 
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id,  nt£  -mm  ju.ric-,  «$ca*la»  i  xjyi  i.  the  QPiwim  or  th*  oor  t. 

Plaintiff  sued  defendant  in  assumpsit.  The  declaration 

consisted  of  three  counts.   I'*femdr*at  filed  a  general  ciessurrer  to 

each  of  the  counts,  which  was  sustained  as  to  emoa  count*  and  as 

plaintiff  elected  to  stand  by  hi*  declaration  Judgment  «rs  entered 

dismissing  the  salt* 

Plaintiff  sued  as  assignee  of  the  vendees*  interest  in  a 

written  contract  for  the  t-.--.le  of  lands.     eh  of  the  counts  sets 

forth  the  contract  verbatim  and  alleges  performance  by  plaintiff 

and  his  assignors*  the  vendees  under  the  contract*  and  a  breach  by 

the  defendant.  Kaeh  also  sett  forth  the  opinion  of  the  upreme 

Court  of  Illinois  in  Kellogg  v«  Sartte  et  al>  (Mendelson,  pgellant)» 

323  111*  445,  which  was  a  suit  in  equity  th  t  involved  the  nums 

parties  «ad  the  sums  contract,  and  the  concluding  part  of  each  count 

allege*  "that  all  of  the  natters  and  things  hereinabove  eet  forth 

have  been  conclusively  proven,  establish*^  and  finally  adjudicated  as 

alleged,  in  the  opinion  snu  deeree  of  the  upreme  ourt"  in  the  said 

equitable  proceeding,  ''wherein  the  partis*  hereto  and  the  same  subject 

natter  »a  herein  were  involved**    defendant  assigned  (inter  alia) 

the  following  causes  of  deKurrert 

"Seconds  That  it  affirm  lively  appears  from  the  opinion 
of  the  upreme  Court  pleaded  in  said  declaration  that  the 
defendant  we  under  no  obllg  tian  to  convey  said  lands  to  the 
plaintiff  herein  J 
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"Third!     that   It   appear a  from  sni-    declaration   that 
tht  plaintiff  mace  hie  ci   ction    *o  pursue  whatever  rights  h« 
might  be  sup>oaec    to  Have  again  t   this  oefendent    touchin,    the 
said   contract  and    the   allegrc    failure  of    this  defendant   to 
perform*  by  a  procee<  ing  in   equity  to  compel   thii*  cefendant   to 
specific  lly  perform  tht  allege     contract  with  the  plaint  Iff  t 
which  suit  xrati  by   tne    ...iaintiff  prosecuted    to   final  judgment 
in   the     upreme  ^curt  of    Illinois*  wherein  it  was  tic  termlned 
that  the  plaintiff   * as  not   entitled   to  the  performance  of  the 
alleged   contract  by    this  defendant,  and    that   having   procreated 
•aid   suit   to  final  Judgment,   that  tht  plaint  is f   it  now  estopped 
in  lav  to  maintain   thi»     ction   to  recover  supposed  damages* 

"Sixth*     That    it  appears  from  said   declaration   that 
there  eas  no  mutuality  between  tht  plaint ii   and    this  defendant* 
and   that  where  there  wss  no  obligation  resting  upon  the  plaintiff 
to  perform  this  defend&nt  cannot  be  held  to  answer   in  i  mages 
result  In*  from  her  failure  or  r  efusal  It  perform** 

lefendant*    in  support   of    the   action  of   the   trial  judge   In  sustaining 

tht  demurrer*  contend*   that  "the  right   to  institute  proceedings  in 

Chanoery  against  a  vendor   for  tht  specific  performance  of  a  contract* 

and   the  right  to  Institute  an  action  at   law  again at   the  vendor  on  tht 

stmt  contract  to  rt cover  damages*  are   inconsistent  remedies,  and   tht 

institution  by  tht  vendee   of  either  constitutes  an  irrevocable 

election*  and  ouch  election  bars  any  relief  by  way  of  such  inconsistent 

remedy."1     In  support  of  this  contention  defend&at  ottos     luka  v* 

aiellcki*   HI  111*  aoa,  wherein  it  It  held   (p.  210) t 

•«htre  t«o  remedies   for  the  breach  If  a  binding  contract 
exist,   one  an  action  at  law  for   violation  of   the   contract  and 
the  other  for  specific  performance,   and   one  of   these  remedies 
it  elected  by  the  p-rty  suing,   then*  under   the  doctrine  of  election 
of  remedies,  ht  cannot  resort  to  the  other*     (ffill  v*   And er soy;* 
292  111*  605*)      -here   the  doctrine  of  elect itmrnt  remedies  applies 
the  b-..r  arittt  as  soon  n.r.  the  choice   is  made*  and   become®  full  and 
absolute   against   the   other  remedy  ml  the  time  of   the   filing  of  the 
petition*,  declaration  or  claim*      (Sracner  Smith  &  ye*  v.     ill  lams  a 
178  111*  420*)     This  ha*  been  the  rule  in  tWl  .'-tate  since  Harrington 
v*  Hub p*rd*  1  .earn*   3d9* 

"counsel  for  appellee  contend  that  appellee's  damage  suit 
was*  at  most,  but  a  misapprehension  of  remedies,  and    th-  t  one  till 
not  be  held   to  be  b-rred   of  a  proper  remedy  because  ht  has  through 
misapprehension  pursued   th*    wrong   remedy*     The  e.%se»  cited   to  this 
point   au-tain  th^t  proposition*  but   this   is  not  a  eaae  of  that 
character*       This  is  not  a  misapprehension  of   remedies  but  an 
election  of  one  of   two  remedies,  each  of  which  is  a  proper  remedy* 
filing  the   suit   in  the  municipal  court  Vu*  evidence  of  her 
determination  to  treat   the   contract   sg  rescinded,  and    felMtt  is 
equivalent  to  an  express  disaffirmance  of  it.      (Herring ton  v* 
Hubbard,   supra*)" 

*»  *oliog£  ▼»  Kartte.   supra*  the  instant  plaintiff  made  his  election 


A 


.tr. 


- 


>c    19  no.  ■'-.. 


.  ■.    Mb  I 


tB»Himm*tfi  toitsx. 


i*X*&  9k  it  B&C   « *%*!»*« 


IB 

■■■~-  .  •  ■  |  — | 

»1  imt^ 


lifcMNTX 


faali 

11.  -ttOM    *lii    til    J 


sa*i*nt    »rt 


•  tAji    »T    Uft 


-3- 

when  he   filed  a  cross   bill  prryinsj  /or   specific   performance  of 
the  contract   la  question.       In  th©  lnsst  <nt   c«jcc   ho  is  cuing  for 
breach  of   tho  contract.        In  our  judgment     luka  v.  Biellcki. 
supra*     determines   this  appeal*  and  adversely  to  plaintiff « 
Plaintiff   contend  ■  thr.t   the  doc  brine  of  election  of   remedies  la 
applicable  only  -*here  a  p*»rty  b^e  elected  between  inconsistent 
remedica   for   the   same   injury  or   M4te«  of    -.ction,  and   he   insists 
th»U   the   two  remedies  successively  pursued  by  him  are  consistent* 
as  ooth  arc  based  upon  aft  1  mane*  of  the  contract.       He   also  eon- 
tend  t.   th  t   the  language  above  quoted   from  Sluka  v»  Blellckl  muet 
be  regarded   as  pure  dicta  and   tbAt  the  use  of   the   some  was  due  to 
a  misunderstanding  by  the     upreme  Court  of   the  re&l  purport  of 
Her;  in*, ton  \*   Hubbard.  MMN       ^h*  language   In  question  i»  not 
dicta  anc    the  criticism  of   it  by  plaintiff  is  ?*   thout   the   ill.  bleat 
merit,     i  luka  t.  3iollckl   elearly  holds   ttat   the   notion  for  bre   eh 
of  a  contract  ant   the  one  far  specific  perf orm&nce  of  the   same  con- 
tact  th-  t  *erc   involved   in   th»t  9*m*)f  were  inconsistent  remedies 
far   the  reason   gp*t   the  bill    for   ©pacific  performance  was   in  affirm- 
ance of   the   contract  arc    vr   t   "filing  th*>   smit   in   the  municipal  court 
as   evidence  of  her  det^rxln^tion   to   treat   the  contract  M  rescinded* 
and   that   is  equivalent   to  an  express  disaffirmance  of  it**       the 
same  situation  is  presented   in  the   instant  appeal* 

The  Jurfsment  of  the  superior  Court  of  Cook     ounty  is 
affirmed* 
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la  re      state   of  KAhY  FOLKS,  fceoeased. 


In  tli«  k'atter  of   the  ?etltioa  of 

(petit loner)   Appellee, 


T. 


IP.VIHO  R.   FOLKS.   XlftUL  AJTiiS    ,0* 
TOYS,  aaJTC&X. 

(Respondents)  Appe 
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MR.   IBB    r.ISO   JU      I  8AXXA1    ;,  LI  HS   OI»2HIO»  0»  THK   COBfcT , 


Troa  n  judgment  of  the  circuit  Court  finding  that  the 
legal  residence  and  domicile  of  2ary     olfca,  deceased,  were,   »t   the 
tine  of  her  crftth,   in  MM  County  of  INM  and     tate  of  Be*  York, 
and   denying   the  application  of  Roy  It  McHwen  for   letter*  teota&ent&ry, 
Irving  R.  Folks,  Ethel  *n<screon  on«    Roy  I ■*..  UcSwen*   re  pendente,  haT* 
appealed* 

On  ifsy  17,   192© |    Soy  St,  Ma&aeB  presenter    to   the   Probate 

court  of  Cook  county  a  petition  which  set  up  th:  t  Mary  Folks,  of 

Chie»ge,  died   in  Jkm  York     Ity  on  Fenraarjr  3,  19k'8.   leaving  a  laet 

will  »nd   testament,  Khich  *r&a  presented     or  p.*ubate|   th#.t   the  testatrix 

noicin&tca   the  petitioner  as  executor  of   the  wlllf 

"That  aiid  deceased  left  properly  ejej   effects  as  follows  J  4>L2,Q0O,  CO 
Personal  estate  not   to  exceed   in  value  Twelve  Thousand   ••«•  dollars. 
Heal   istate   net   registered   under  terrene   i*%$  not   to 

exceed   in  vsluo  $      Bone 

•••••••••    None.    .......«.«•  Lollars* 

Real  Estate  registered    uasiex  Terrene  *4a*  not  to  exceed 

la  value  |       Bone 

*•*• •    .  Dollar*. 

That   fa4s   Testatrix  left  visible  estate  acre    than  sufficient    to  pay 

her  dttbte. 
That   the  value   of    the  whole  Rotate   of    said  deceased   does  not  exceed 
Twelve  Thousand   (112,        .      )  Dollars.     That   a  Id   deoe«s*d  left 
her  surviving i 
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KRS.   C  ETOVKlBXSfB  Sister  2< 55  Washington     venue, 

Few  York  City 
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BtfflN  le   POID  Hepaew  1812  Towasead  Avenue, 

lev.  York  City 

MRS*  KTHkL   AIPC-SOI  lieee  194-&9  114th  Road# 

t.      lbans,K»Y* 

her   only  heirs   at    law|* 

that   the   ■aid  heirs  at  l«w  are  the  sole  legateeo  and   devisees  under 

the  will  of   the  deceased.       The  petitioner  pr»*ye<    tlv il   the  will  he 

admitted    to  probate   and    that  letters   test ?>«©at*ry  he   issued    to  him* 

The  will   ie  dated  hay  26,  1914,  anu   provider,    after  a  direction   that 

all  Just  debts  and  funeral  expens.ec  he  paio* 

*SECOIE*     X  five*  devise  and  bequeath  to  my  oieter  Carrie 
tonebridge,  wife  of  Oeorjje     tonebridge,   of  Mew  York  City,   ae  a   token 
of  say   regAT.-:   for  her,   the   sua  or   Five  Hundred   dollars  (#6OO*09)« 

*fSU9l     I  give,  iwvlao   and   bequeath  all   the  reat,   residue 

and   reaaind&r  of  my  property  and   estate  of   every  nature  and   kind , 
both  real  and   personal,   to  ay  nephew  and   nieee  Irving  I .    ?olks  and 
Kthel  K*    ?olk»  of  ■*■  York     Uy,    equallv,    share  and   ehnrc  alike." 

Later   there  m&n  filed   a  verifier    MMwVM   petition  of  C«rrleStonebridge» 
which  contain*  (inter  alia)   the  fellow  lag • 

"Your  petitioner  further  states  that  at   the   time  of  the 
making  of   said    'ill*   sary  -"oiks  was?  a  resident  of   Chicago,     ounty 
of  Cook  ami  State  of   Illinois,  and   that   thereafter  on  or  about   the 
17th  &Mf  of  flevember,      .    ;••   1927,    as  id  Mary  Polka  with  intent  to 
change  her  domicile  moved    to  Be*-  York  City,  Ie*  York,   takiag  with 
her  all  her  personal  property,  gao«*  *nd   effects* 

*   *  *  *  That  on  or  about    fcatt  17th  faff  of  loveafeer,   I •   Ie 
1927,   BhXf  Folks  did   change  her  domicile   It  ®*w  York    "ity,   and    that 
she  resided   al  £453    .-ashing  tea    venue,   county  of  Bronx,  mm  York 
City,  Sew  York,  up  to  tme   tlao  of  her  ueata  on  the  8th  6&y  of 
februtry,      .    I  •  1923*  tsnl    tlv  t   tattf  ■&***  ffcliM  did  not  have  a 
mansion  house,  or  known  place  of   residence   in   the  County  of  Cook, 
and    I'tate  of   llllaoiei   and   that  at    vh*    ttane  ot  her  lomtfl  she  was 
not  aaiawd   or  pos»ees®#   of  aay  lands  la  Cook     ounty,   or   in  nay  other 
county   in   UN      tate   of   Illinois* 

■   ■  *  i  That   aald   instrument,  purporting   to  be    the  L«ot 
Will  &n<b  Testament   of  Bar?  Folko,  deeeaeed,  bequeaths  all  her  estate 
to  your  petitioner,  aroe    to  her  nephew  and  aieoe,   Irving  '&•     oiks  and 

thel  ■•    Anderson,  all   of  ^hcm  ere   residents  of  lew  York  i-ity.  Sew 
York,  ^n&   tJatt   UstVt   IN  ao  other  ben«    i    i      1;b  aader   said     'ill* 

"   *   *  *  That  at  the   time  of  h*r  death,   the  personal 
prope    ty  of  &z.tj  Folks,  all   of  which  is  situated    iu  the  City  of 
lie*  York,   In  MM   County  of  Bronx ,   and     tate  of  Me*  York9   if   whioa 
the   deceased  died  possessed,  fees  net  exceed   la  value   the    awn  of 
Ten  Thoueaao  dollars  (fcio,ooo)** 

The  petitioner  prayed    that    the  will   be  not  admit  tec-    to  probate  by  the 

rrobate  court  of  Cook  county  and   th  t   it  be   transferred   to  the 

uxrogats's  court,     euaty  of  Bronx,  Sew  York*       This  petition  came  oa 

for  hearing   la  the  Probate  court,   and   the   court,  after   the  |  eopective 
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pa  ties  had  prevented   «vi   cnoe,   .  oun*  that  the  r«*idenoe  of  the 
deceased,  «it   the   time   of  her  death,  waa   la   the  County  or  Bronx  and 
"tate   of  Bew  York,  and   denied   the  petition  of  fccSwen  to   a<;«lt    the 
•ill   to  probate  In  Cook  county.        An  order  to  that  effect  waa 
enterec,   fxoia  uhich  Irvine  r  •   FolkM ,      thel  Anderson  anc  Koy  S  • 
KeEwen  prayed    «n  appeal    to   the   Circuit   court,   where  the    cnuee   cr.jae 
on   to  be  heard,   dt  novo,    aefore   the  court,  without  a  jury,   and    the 
court,  after  evidence  he  a*d  ,  «sade  a  llk«>   finding  to  the  one  that 
had   be*n  Bade  by   the  Judge   of   the  Probate   court* 

At  the  eoaifc.enoeai&iit  of   th«»  he-  ring  in   the  Circuit  court 
the  p*rttea  stipulated   Hatel  %-<ry  volk©   resided  at   114  £orth  lUrlov 
venue,     hio^go,   Illinois,  until  on   ,r  about  October  4,   1927,  when 
che   left   for  Sew  York     ity   in   She   state  of  ??<sw  York)   that  she   stayed 
In  Sew  York  Bity  for  a  period   of   nbout   two  ureek*   -  nd  als.  dsya,  until 
November  15,  1927,  and  then  loft   for   lftrtoag»»    :illnoU,   arriving 
here  on  &ove*&ber  14,   19*i7?   that   she    stayec   fill  Chlcsfo  for  «  period 
of    IVi  <;-,y«,   an«i    &01   left    '.  hie*£o  on  Vov*»afeer   16,  19&7,    for  Hew 
York  iity,  Be*  York,   where   ahe   arrived   on  Bovejaber  17,  19£7,  and 
that   ahe   reaained   in  He*  York  City  since   the  ia#t   said  oate  until 
the  date  of  her  death  on  February  8th,   USttJ    Ma**  when  ahe  resided 

t   114  North  JEnrlov  Avenue,    Chioagtt   she  »alnt*Uned  *i  flTe  room  flat 
and  h*<3   resided      t   that  number  in   Hi  I  flat   for  &  period   of  over 
fifteen  yenre,    and  had    reside    eentinuoufllj   in   the   city  of   Shicn&O 
fr©»  1906  or   »07  until  ahe   left  on  October  S»«   1927." 

Jt<  ry  Folks  and  her  huaband ,  Richard  Folks,  or  |g imlly 
lived   in  tne      tate   of  I««  York  and    they  moved    to   ;hlc* .go  about 
treaty  ye«»ra  prior   to  her  de^th*       he  left  a*  helra  at  law,  her 
sister,   ferrie      tonebri^fe,   Irving  K.     olke,  a  nephew,   and  Kra# 
I thel  /nderson,  a  niece.       These  heir a  at  law  were  the  solo 
beneficiaries  under  her  will  and    they  all   resided   in  the     tate 
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of  Bew  York.         lift  left  no   rel   tins  of  the  biooti    in   tht    -tata 

of    Illiaois.       ho  aas  abou*    luStf  y«*r»  old   at    the    tiae  of  her 

death.       B«r  husband   ait&   ia  MM   and  *na  burled   la  .Tontine,   Illinois, 

whore  his  sister  lived,       for  about   flftoea  ye*r*«   the  2ec<:assd 

occupied  ■  lit*   conti.  -lag  of   I  :ve   .'0OA8f  at  IK  North  Karlov  avenue, 

Chicago,         fter  her  hUtfbuBd**   l**tll  ohc  rented   three   of   the   five  rooti 

to  roonere.     Ia     pril,  19*7,   she  boe.-ufce   ill,   sad  about  Comber  12# 

1927,   she   aeked    the  Bakene*  who  wore   rooaers,    if   they  would    take   the 

vritten  lease  of   the  preaiaes   off  her  hands,   &a  she  was   too  weak  to 

take   c*re  of  the  flat   ead   aho  wished    to  get   rid   of   the  leane  "so  that 

oho  could  go   to  *e*  York  to  live**     The  loose  expiree,   by   its   temo  oa 

Hoy  1,   1928,  antf   the  deceased   told   the  3«keaa  that   if    they  uould    take 

it   off  her  haads  she  would  be  willing   to  loav*:  her  furniture   ia   the 

■lit  uni.il   th*  tlao  ef  the  cxplr&tlon  of  the  lease,       ho  told   the 

vsry 
landlord   that  she   w»a  not   fe sliaqgwU  and   wl&hee    to  go  away  for  a 

while,   and  he   then  cancelle<!   h«r  lea^e  and  &ave  a  new  one  to  the 

Bakeno.       The  deceased   told    Um  Hakens   that  if   they  re-leased   the 

prealscn   the  follow  inrj  spring  and  did   not  mat   th£   furniture   they 

should   call   la  a  second -hand  ran  and   »**   if    they  could  g«t  anything 

for   it.     The  deceased    then  had   her    trunk  aM    traveling  bags  peeked 

and  she  loft   for  Be*  York  City  on  octaaor  Bit  lifts   taking  with  her 

everything   th*t   she  possessed   of  vaIuo   SfiVO   the   furniture.       ho 

arrived   la  Be*  York  on  October  24,   1927,  aHfl   there  lived   will  her 

sister,  Bra.      tonebridge,  un'«ll  Octaher   27,   1927,   *h*n  ohe  went  to 

th'    hoao  of  her  niece,     thel     nderson   (nee   Folks),  en  Long  Island, 

Boa  York,  %tth  whoa  she  lived   until  Kovember   lit   1927.     The  deceased 

complained    that  are.     ae ergon  sbu»«d  her,  and  on   the  last  mentioned 

date   she  left  Bew  York  >*&4   arrived   in   Chitaflt   the  following  ccqr» 

ho  weat   to  her  old   flat  and   at Id   to  Bra.  Bakcnt     *1  have  cob©  back 

to  ilv*  with  you.       There   Isn't   any  of   ay  folks   in  Bew  York  that  rill 
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do  for  ae  what  you  have  don***      She   «ekeci  Mrs*  Baken  to  let  her 
have  a  rooa  ami    the   use  of   the  kitchen  of    UM  Bakene,  but  Mrs*  Baken 
static   thai  ail   the   root*  were  occuplec ,  but   that  eh*  *ould      Ire  oae 
of    the  roomer*  notice    to  neve  and   would   let   the  deceased  have    the 
rooa  aa  sooa  an   it  was  vaoated*     Mrs*  Baken  then  gave  one  of  her 
reeaers  aotlc    to  Move  an     the  deceased   obtained   a  rooa  at   a  nearby 
hotel.         hea  Kr»  3akea  returnee    "row  tttfi   Mats  evening  he   told   the 
deoeased    that   she  ai*:ht  have   the   flat  back  ant;    th.t  he   eric   his  wife 
'.oulo    take    th«*   s«ae   rooa  th?y  occupied   before.     The  deceased    said 
thai  she   was  not   strong   enough  to   take    the   tl»t   back  &nd  all   that 
ehe   aWafcSs   was  a  rooa,  -* i •- h.  the  use  of    vh-.tr  kitchen,  fo.'    which  she 
would   pay     hem  seven  dollars  per  week*     Mr*  Baken  said   ta-st  his  wife 
was  not   st -one;  enou&h  to  care  for  the  deceased   and   that   the   latter 
s  houlw    take   the   flat  back  and  ge'.   a  colore--:   girl  to  do  the  work*  The 
deceneec   r^pli  h       afe      ould  not  afford   to  hir-jr  a  girl*      '-*  soon 

as  Mr*   Baken  told   the  deoeased    that  his  wife  *a«  not  sble   to  take 
en  re  of   her  she  decide*;    to  go  b*ek  to  Bow  York,   and   she  left  Hit— gjj 
for    thtit   city   vwo  days   later*       Mrs*   -4aken  **©»;•  oapanied  her   to   the 
train   in  a  taxlo&b,   and   on   tiao  way  to   the   depot   the  deceased   a*&idi 
*  ell,  I  will  be  glM.c   to  get  back  to  Mm  York*     Chicago  doesn't 
look  the   sana  as  it  did*     Bow  York  is  cleaner  end   la*   buildings  are 
taller*     1  believe   the  light   in  Be*  York   Is  better*"       hen  they 
arrived    >t    .he  depot  Mrs*   Sake*  said   to  the  deceased t     "Bow,  I  want 
to  pay  you  for   that   furniture*      It  was  appraised  at  #4£  sad  Mr*  Bakoa 
told  ae  to  {jo  over  to  the  bank  and   get  #&0  and  pay  you  for  the  fur- 
niture!"   to  whleh  the  deceased   r 'plie.il     »1<    tha'    is  all   th it  fur« 
nilure   is  worth  is  $*••   I   eboulon*  t   take  anytfeftag  froa  you  because 
you  have  been  so  goo<?   to  ae  and   have  done  so  natch  for  me,"    to  which 
Mrs*  Baken   replied*     "So,  Mr*  S&ken  insists  upon  a  settleaent  for  tho 
faralturc.     Bow,  here   lo   the  I 50,   I   just  drew  it  out  of   the  bank* 
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r*   take   It.*     the  deeea&ed   took  the  $S0  and  h*nd*d  back  £80 • 
eaylngi       *Io^f  hrs.  3«ken,  you're  been  Ml  good   to  me  I  want  you 
to  get   something  out   of    vhis  to   remember  mo  by*"     Thereupon   tho 
deeeasee  gave  Mrs*  Bnken  a  writ tea  receipt   tor   the  $30  for  tho 
furniture.         hen  they  got  on   the   train  ■*•   Balwn  sale    to   tho 
deeeaeerfi     "if  you're  going  back  to  Bow  York*   dom'  t   run  In  and 
eurprii'C  people   thnt  way  now*       hen  you  e»*e    into  our  pl«oe   there 
was  absolutely  no  room  whatever.       hy  not   send    tneil  »  telegram 
and   let   then  know  you  ar*   coming?"    to  »hich  the  deceased   replied i 
"Tee*   1  Vial    ttafl  a   telegrnm  to  Cat.  iv   (her   eister)   and  I  will  tell 
her*   'C«r,-  ie*   I  am  eomin,.:    to  live  with  you  just  >*»  long  «.«  you  will 
hare  no.1*       hen  the  decease*'   Mrrffttl    in  Be*  York  she  went  directly 
to  her   sitter's  house*  a«d    on   the  day  of  her  arrival,  Mrs.  Keidcek* 
a  tenant  of  the  ''tonebridges*   seeing  the  deceased*  expressed   but  prise 
that  she  was  back  In  Sew  York  so  noon  scam*  at  which  statement 
the  deceased   smiled.     Mrs.  Seldeek  then  oald    to  hen     *K0§  you  going 
to  stay  here  in  He«  York  this  time  or  ar#  yfM  going  tonek  again?"  to 
which  the  deceased   replica t        "I  don't   s«e  why  I   should  %Q  back 
again*   I  haven't  anything  there**     The  continue**    to  reside  with  her 
sister  until  she  died*  on  February  If  1928.       The  facte  tmftt  we  have 
stated  appear  from  the   testimony  of  disinterested   witnesses  who  had 
previously  testified    in   the  hearing   In  the  Probate  court*       The 
reeponcente  introduced   in  rebuttal   -he   teetisaen     of  Mrs.     li^febeth 
Panlel  ant!      illiam     chefiler.      ■  ■ehef:ler  gave  testimony  to  the  effect 
Hot!  after  November  11  he  had  often   talker    with  the  itjmnUl   in  Hew 
York  cone  rnlng  Chic  go  and  Be*  York,   end    thnt   she   stated   to  him  that 
she   *mt   in  Hew  York  only  for  the  purpose  of   regaining  her   strength 
awl   that  she  hoped   to   r  turn  to  Chi e  go  in   the   spring*  when  the  lease 
to  the  Bakens  Qllfli   expire  |   that  she  was  dissatisfied   with  Be-*  York 
because  it  was  so  lonely  %m   thnt  she  had  no  friends  there  raid  she 
wantec    to   <?*t  back  to  Chic     o    to  live    In  her  own   sunny  tmi    tment* 
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where  ah*   could  meet  people  whoa  she  late-/}    that   she  was  el  •appointed 

in   the   *ay   the  Bftkcns  h»  d    treats  her  when   she    rt turned   to  Chic;  go 

»nd  that,   they  hod   ordered   her  out   o'.    the  house.     *>s»  l&nlel  gare 

tettiisony  to   the   asm  general  <yfff?ct.     neither  ef   these   two  vltneeues 

had   flten  tr;tJj*ony    in   th*    Probate   court  proceeding*    although  It 

appemre   that   the   respondents   introduced    in   th  t  h*»rin£  deposit  lone 

of   witnesses   taken  in  We*.   Yertc.  eheffler  1*  a  nephe*   of  iSliaabeta 

-taalel,  and   the  latter  in  the  aunt*   <«d     chef  l<*r   the  cousin,   of 

Irvine    '©Iks  and   vthel  /ad  croon,   ben<    iri    riee  und*r  the  will,  hut 

neither     chef  ler  nor  lire.  Janiel   in  relate*-,   to   the  petitioner,  Carrie; 

tonebridge.         eheffler  admitted   that  he  m  wery  friendly  with 

an 
?olks  ?s.nd  hie  *lfe  and   -thai  And  en  on  naf   tbwt  he  I'-owe  ln/nutoaablle 

from  Hew  Tork  to  Chicj^go  with  lrvtnn  T,?olk9   nnd  hid  wife  and  Bra. 
X-anlel   ta  testify  in   the   instant  proceedings,  but  he   Insisted   that 
until  he  arrived   In  lanfwgn  no  one  had   ever  tAlke     with  hia  In  refer- 
ence t->  the   subject  aattcr  of  his  testimony!   th' t  although  he  knew  of 
the   trial  In  Um  ?rohat?   court  and   Meat   the  depositions  of  altnesaso 
for   the   respondents  were  be  lug   taken   in  lew  fork  to  be  used   la  that 
proceeding,  he  nerer  told  anyone  *e   to  the   talks   that  he  had  had  with 
the  d*«eas*e,  although  he  then  kne*  *«hat  the  controversy  in  the   ease 
was  about."       Sire,  Z'anlel  adaitfc Ml   th't  she,  ftleh-rd  ?olke,     thel 
/.nderson  an<;     eheffler  had  taJMHMMMnl    the   case   in  He*  York  after  tan 
case  had  bt«?n  d  eoided   la  the  Probate  court  ana    th  t   she  had  then 
visiter    Hat  He*  York  attorney  of   the   W ^poac»?nts  »nd  h*d   told  hia  all 
tant   she  knew  la  reep  ct   to  the  cause*     ■  e  have  wery  core fully 
ex  mine     th-.    t w -Omens  of     eheffl«»r  and  Mrs.  Daniel  and  we  are   satis- 
fled   th  t   there   is  merit   In   the   contention  of   Uaf  petitioner  that 
the   trial  Judge  Mai  Ju;-tifU      ttlitl  all   the   f  .cts  and   circumstances 
In  thla  ease   la  gi*in&  little,   if  wny,  wtlght   to   their   testimony. 
The  respondents  contend   Ms*t  It  Mai  x-alttcc   that  the 
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dseeasou   fend    r*elced   In  Chle«»«a   for  aW  yrars   ^n*?    OH  t    .hr  burden 
was  upon  the  petitioner   to  prove   th.'it   £   ch*a^e  of  resisuncc  had 
taken  pl«ce.     This   rule   of  ||Mi  way  be   concerted.      (Sec  The  jf?eopl«r  %,. 
Estate   of  yplr.  207   111.   lt*g   18fi.)       They  further  centred   the.t   It 
it   the   rule  of  law  in   thl»   -state   thet  to  effect  n  change  of   domiella 
there  Hans  he  an  netual  absne onwcn t   of  the   I 'irot  8 fit til g   coupled 
with  an   intention  not   to  return   to   it,   and   there  sunt  he  a  new  rfoaieilo 
aoquirod  by  rctus-l   -e«id<"uce»   eoupled  with  thn   intent!  n  of  waking  the 
Inst  ae^uired  residence  a  pemaoient  how*.     This  rule  of  law  also 
any  ho  concerted,      (See  Holt,  y «i  Itendea ,   248  111,  tits)     Tho  respondent a 
hawe   stated   and   ■s.rgued   sereral  oth-rr   well   known  principles  of  law 
applicable  to  a  anaa  of  thie  kind,     the  parties  had  not   the  right  to 
a  jury  trial  in   thla  8ftaa8  aaal   therrfor*  propositions  of  law  were  not 
submitte*.       The   respondent*  do  not  r«i«®  any  question  on  th«»  plaid* 
in^s  and  do  not  contend   tfc-t    zhn  tow!  81984   in  ruling  om  evld^«ot# 
and  the  only   contention  that   *o  ntod   consider   is  the  follow lag t     *¥• 
respectfully  submit    th*t  petitioner  failuf    to   *etablish»  fir aft   that 
the  d*"0caeed  abandoned  the     tate  of  Illinois  with  no  indention  of 
returnin-Ti   »ecoad,  that  she  »ccuir«?*   *  permanent  domicile  within  the 
t*its  of  %e"n  York  *iin  the    intention  of  aakiag  Haul   her  peraanent 
home."        fter  *  cartful   examination  of     11   the  facta  and  clrcua- 
stances   in   this  caoog   we  are   satisfied   that   the   trial  court  waa 
justified   la  refusing  to   eu:?tsia  these  contentions  and  we  are  in  full 
ae.ord  with   the   findings  Bade.        The  husband   of  the  deceased  had  been 
dead  m-n?  years*      nho  wac  not   sell.       Hew  York  #a*s  her  old  hose,  and 
there  hr*    Bieter  and   the  other  ben.  if lei* ries  lired.      It    is  a  reason- 
able inf urease  fro*  Mat  evievaee   th*  t  whin  ehe   first  weat   It  New  York 
©he  had  not   finally  determined    to  live   there.     Unfortunately   for  her» 
she  left  htfr  r.tat<?r*»  home  and  went   to  live  with  her  niece,  Urn* 
Anderson,   on  Long   Island,       There   «h»  ***e  mistreated,  a*   she   thought* 

anc   she   apparently  deeiced   to   return  to  Chicago  and   lite  with  the 
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Baken*,   why  h.\.tf   ©c*u  kind   turn*   helpful    -o  hen    and   hat.   "coot    »u  much" 
for  her.       But  *h<n   whe    found   thft   she   coulc   no.   live    v.ith  tht  Bakens, 
as  Mrs.   Baken  w?ts  not    utrong  enough   tc   take   cure   of  hrr,    she  decided 
to   r«  turn   Mnt<  iatrl.v   to  Hew  York  to  live,   and   It  ft  ffftlfgf   two  c"aya 
after  hrr   arrival   there*      "a  eht    Mil    to  Hrv.  aVltieck,   upon  her 
arrival   in  Kti  Tork  the   s  con*    tisi©,   "I  iM*s  see  *hy  I    t;houl».    .,© 
pack  again   (to  MaMM>)«   I  haven't   anything   there.-         hen  eh*   left 
flMMM  the  i  cond  tine  she  had  trlven  up  her  ole   hone  Ml  Ml  parted 
xith   the  leaee   to   Ml   easts  •       he  had   sold  her  furniture .  Md   the  evi- 

•ice  tends   to  prove   tha     she  left   in  Chic-)  go  no  whin     of  value  that 
belong*     to  her*       It  **«  hut  natural,   in  her   aick  condition  and 
un  -r  all   the    r ircnm£ tones s,   that  ?he   should   desire  to  f$  to  Hew 
Tork  to  live  with  her   sister* 

In  their   reply  brief  the    respondents  attesjpt   to   inject  a 
new  (jue.tion  into  the  case,  vis.*   thai  even  if  Mrs.  ^alks  were 
domiciled   in  the     t*tc  of  Sc     York  at  the  tiae  of  her  ce&th  and  had 
then  no  real  ectate  within   this  state,  yet   if   she  had  personal 
property  within    ttw     tate  of    Illinois   the  Probate   court   of  Cook 
county  atstU  MM  jar i eviction,   and   thnt  it  was   incumbent  upon   ths 
petition*?  to  prove   th . t  she  had  no  pergonal  property  within  this 
state,   anc   Unit  she   failed   in     hi©  regard  mti   that  there  fart  the 
will  should   have  been   MalttM    to  probate*     In  the  respondents* 
original  brief  no  ouch  contention  UM  raised,   «jh*    the  sole  contention 
of    the  respondents   *as   that   the  petitioner  Mi   f*ile<     to  prove,   first, 
that   the  iMMs   abandonee    Mi     tate  of  Illinois  alM  no   Intention 
of  returning |     »nd,   second,   th*t  she  aequirec   a  permanent  coniclle 
*ithln   the     tate  of  Ke*  York  with  the  intention  of  making  that  her 
permanent  home.     The    Inrtmt   contention   of    the   respondents   is  plainly 
an  afterthought,   and   they,  under  MttMd    la   the   ease,  would  not 
have  been  justified   in  asking  it,   even   la   their  original  brie/,   for 

it  appears  frcs   th<*   sill   of   exceptions  that  the   trial  court  was   inforaed 
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•lC- 
ftl   ;he  T«ry  outset  of   *ht    j.;oet    cilag   that  *  there   is  eal/  one  ise.ue 
in    this   cp.se,    MM     h   :    It    Hm    MMfttftMl    3-'*   c'oaieilo  of   the  to.  t&trix 
at    (he   time   of  her   r*enth,"   MM    llMt    issue    -a«   the  1*0X0   suoj  »-ot  of 
centrcTe-sy  tl   the  prnvf,       Forever,   on   klM   eroog-exr.«i»»  tion  of 
»rs«  laken  oy  the  respondents   tt    Incident*  Xly  developed    thnt  when 
the  deeeaned   le't  Cblr- go   MM    MMA  wl*h  her  €.•▼»•  rythltu;   HUM   she  had 
of  MM  WftlMf   buy*   MM     "m:  nUttr- ,   an*"1    It  fcfpMMl  from  the  pr ocf   MMfe 
she   eft«rv>-«rd»   MtiMI    the   furniture.        The    rerpond<?ftta  dl?    nut    r'.ibut» 
In  rny  *wy,   this  testimony* 

Two  trial  eourto  hnre  found  In  favor  of  tho  petitioner 
and  aslant  the  respondents.  The  Judgment  of  the  Circuit  court 
is  a  fttri   one  and    it   should  be  and   It   is  affirmed* 

ffridley  and  Kemert  2J»*  conowr* 
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MR.  HTG   JU  TIC:    "-CA«UH  3&mBXXi  THE  0M»I0X  07  TH&   COUHT, 

Ittvrgaret  *•   Curtin,     cxniniatratrlx  of   the  Estate  of 
George  W*  Curtin,  Seceaaed,   sued  *dteer«  F.  Brtnnan  in   the  Municipal 
Court  of  Chicago  in  a  first  elaaa  action*     there  wis  a  trial  before 
the  oc  j*t»  without  a  jury,  and  &  finding  in  faTor  of  plaint  if  in 
the   rtua  of  ,^,155.       Judgment  was  entered  on  th<»   finding  and 
defendant  has  appealed* 

In  plaintiff »   statement  of   el&iB  she  allegee   thmt  on 
pril  21,   1921,  defendant  delivered   to  plaintiff* •  intestate  his 
three  checks,  payable   to   the  order  of   c^sh,  be  .-ring  date     pril  U»s 
1921,   for   the   sums  of  $30-.,  $200  and  t&ftOf   and   th»t  on  the  «a«e  day 
defendant  delivered  to  plaintiff's   intestate  hi#  five  oth«r  checks, 
e  ch  dated  April  2o,  1921,   in   the   aasas   af  f^O-j,  £10-..<  and   |S9di   the 
first  payable  to  the  order  of  e i©h,  the  second  payable  to  the  ftNtaf 
of  currency,  &n$   the  third  payable  to  the  ord*r  of  G.      ♦  Curtinj 
that  on     pril  21,  1921,   defendant  celivereil   to  plaintiff**  intestate 
his  three   oth*r  checks,   t*o  of  which  *#re   In  the  sum  oi    ..  I       and 
payable    Ut   the  ord*r  of    c.^h,    and   one  of  which  wns  in  the  sum  of 
3      |  payable    tc  the  order  of  currency!    that  all  ef   the  checks  *er# 
drawn  on   th*     *shington  Nvft  K  tional  Sank  of  Chicago  *MA  were 
delivered    to  plaintiff's   intestate  for  a  valuable  consider   tion   to 
tho  c*f>>iK*»at  paid  |   that  the  check?  sere  pr   center    to   the    *nid  bank 
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and   payment 
for  payment^raa   refused   for   the   reasoa  that    lav**  were  not     ufticlcnt 

fund*   In   the  bank  to  m«.»t   any  of    them)    that   there   is  due   to  plaintiff 

the  sum  of  $2,g<X,  with  latere* t  at  five  per  cent  from  the  date  of 

the   le  uaace   of   the   cheeks*       Defendant  filed    hie  amended  affidavit 

of  aerlts,    In  which  he  alleged   thnt  all  of  his   cheeks  were  given 

without  consideration,   nad   thst   they  ^ere  executed  by  him  and   given 

to  George  ••   Curtin,  declassed,  m  a  result   of  losses  he   sustained  la 

a  gambling  transaction  with  Curt  in f   that  defendant  hold**  cheeks  of 

ourtin,  dated  *prll  lv»  1921*    la  the   sun  Of  $400,  which  he  Is  entitled 

to  recoup  againet  any  claim  of  plaintiff  •     I>efeneant  also  filed  a 

stateaeat   of   set-off  bnsed  upon  the  last  meatioae     cheeks* 

Plaintiff  introduce   the  checks  ia  crldeace  and  rested. 
£ef«nd?nt    then  called   as  a  witness  one  Kd"*ard  '•■■»  Kelly*  whs    testified 
that  he  wso  present  when  sll  of   the  checks  were  executed  and  deliv- 
ered*    This  witness  gave  testimony  tending   to  prove  that  all  of 
plaintiff*©  checks  were  given  hy  defendant   to  Curtin  as"  a  result  of 
leasee  defendant   sustained   in  dice  games  participated    in  by  Curt  in 
and  defendant.       Kelly  also  testifies*   that    the   cheeks  mentioned   in 
defendants  set-off  wore  given  by  Ourtin  to  defendant   in  payment  of 
losaes  sustained  by  Curtin  In   the   Mil  games* 

i-e  fondant  contends   Matt  the  court  erred  (a)    in  unduly 
Halting  she  direct  examination  of   she  witness  Kelly ,  (b)   in  sus- 
taining objections  to  proper  questions  propounded   to  said  witness 
by  defendant's  counsel,  and   (c)   ia  striking  from  the  record  proper, 
pertinent  and  material  answers  of   the   fitness.        After  a  o»r  ful 
eoaii  id   ration  of    the  r  <*  cord  as  are  satisfied    th-t   taWM  content  leas 
are  meritorious*     It  would   s«rve  ao  useful  purpose   to  state  the 
aaay  lnstansoe  in  the   record    sh- 1  hav&  forced  us  to  this  conclusion. 
AS   this   ease  may  he   tried   again  w*  deem  it  advisable  to   state   that 
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it   li  «  *ell   established    role  of  la*  that  the  Intention  and  under- 
standing of   the  parties   to  «  gangling   transaction  may  be  proven  by 
circumstances   a*  veil   as  oy  ^oaitive  proof.        In  fact,  a  reference 
to  the  reported   cases  ell,    shoe  that   it   le  generally  necessary  to 
resort   to  elrouaatantial   evidence   to  prove   gasoline   transactions 
and   a  court   or  Jury  my  brin.-    to  bear   their  coamon  observation  and 
general  knowledge  and    in   the   light   of   theee,   and   a»  men  conversant 
with  affairs,   pass  upon  the   evidence  *>nd  dr«  xt  '*anabi«   inferences 
therefrom, 

defendant  alee  contends   |fcm|   It  ol»»rly  appears  Iron  the 
testimony  of  Kelly   that  Ourtia  and   c   fend  ant  met  on  certain  days   in 
April,   1921 1      t  a  soft   'Jrink  parlor,   or  saloon*   at   <J512  Cottage 
Cfrore  avenue,  Chicago,  and   there  gambled  with  dice,  and   that  the 
checks  of  defenaaat  were  (W»ij>i|  and  delivered   to  Cur  tin  for  no 
other  ooneider-tloa  than  to  pay  lasses  sustained  by  ht*  in  the  dioe 
game,  and   th«t  M  plaintiff  did  not   effisr  any  evidence   to  rebut   this 
testimony   the   trial  court  erred    In  failing   to  find  for  defendant,  and 
that  judgment   should  be  entered  ho  re  revere  in*?,  without   reminding* 
the  Judgment  of    the   trial  court*         hile   the   competent   t-<u timoay 
glven  by  Kelly  mads  out  a  x>ru»a,  r  cac  case   that  the   checks  of 
defendant  war?   given  aa  a  result  of  gaa&llng  transact  lens  with 
Curt  in,  aad  while  It  appears  that  plaintiff  offered  no  evidence  la 
rebuttal  of   this  testimony  of  Kelly,  nevertheless,   we  have   reached 
the  conclusion  that  justice  will   t>e  best  served  by  reversing  the 
judgment  aad  rereading  the   cause*         uoh  a  procedure  will  enable 
defendant    to  fully  and  fairly  present  hi*  defease  and   hi  the   some- 
time will   afford  plaintiff  9  administratrix  of   the  estate  of  Curt  in « 
aa  opportunity  to  rebut,   if  she  can,   the  testimony  of  Kelly*      'hile 
It   is   true   that  plaintiff  might  have  offered    puch  rebuttal   evideaee 
la  the   inat.at   case,  aorertheleee,   the  rulings  of    the   trial  court  la 


mm  ha*  tut   »4J  Utk  'i 

4  %**i  a*li ■•.r*mmx4  MmUnm  a  ©*  tat*ro«  tef  *t  *etbims* 
t*r  loo**  MMIWi  v  «•  **••  *•  aaa*a*aa»ait'o 

»m  Hi  '«  «wb«»  rtmt4   !»»«  ©#   ■■*  •      ...  a  tea 

I*,,  >taU   I*  **  ai    te*  ••*  *•» 

■aa«9«atfti    aitfaacBfc**    «»ia   tea    •*•  «*«•'    »*V  •»  '    nilv 

Hi   wx'-x  *lmi*9*  ma  Am  teate*!^      tea  •* 

-»  j»   ,at«i«a  xa  «•*•**  «XH%A 

mU  i*&*  tea  «»»**  ****  oaUaa-a  »i*&a  mtk  »o  i««»fi  aaa** 

0«   \o\   txiiiu-    0*1  tea   5MfM«l   -*W  iMlW^fc  *•  a**tea 

Mil  arfa  ml  Mi  <■    :4  Mai*;***  o&<»i  tae.  o*  ate*  aol.  »44« 

*aut  .  *a««oi™  *p*  T+i\»  Jaa  ai*  ni4«iaiq  fir.  ^Arftf  tea  ♦  ••a* 

tea  ,<a*-K»'i>->  *i*  jili«i  Hi  wit  x**s*  -*•* 

,^iw^   **»aflJi*  »B9lrf»T»t  •**•«  »****«•  •*  ai' 

if  ^lid-  att    ic  Ja^a&tel  a44 

*o  as*  tea  te»  'aM  »«*o  tiff  i^  flsiTI  •  *"•  •••*  v-ii=»a  t#  v»¥it 

dilw   asalJaataaiJ   »aJUuMBJ    It    J 1*3*1  a    aa   «*"  *ft*t»b 

a)  »<>fl»i>lrv   .a  ln» no  sq~  41  aJUSw  Mm  «al 

b«Sa*9i    9Taa  a*   ,*aaX*r.Js«v*a  .  to  ymmttuwi  »/  *JJifa°*7 

«**  asiaitrn  \d  MnM  *b***  **  laSJ  a*l»*loa*o  aiW 

ciian-   Lit*  rxataooia.  a  do>.  .***-v    «cJ   %aiba*fi9t  tea  .♦.-.■iisatet 

t«M  •*'  M   w«   ••»***•  *H  Jaoaa-m  t&Sial  tea    .Xl..i  ui   Jaateai** 

%ol**»>  la  **•#•*   tei   la  *JiJaT4»iai**a  tlliJaialo.  teaU*    Uin  ass*.* 

.i«a»  aaa  U    i#arf*i  (  *3 

aaanblvo  |  aaaa   -irriTl*  ararl  #if%ta  iiiialBt,  j.«i  9arvj  ti   ,j 

«1  iwoo  rtotll  oiaila?  «u  iMtifaHiavw  «•■«»  „*a  lant  *rf*  si 


-4- 

reepeet   to  the  examination  of  Kelly  waa  such  th/xt  her  counsel 
undoubtedly  dee»ed   it   entirely  unxitcttn&'jry   to  do   so* 

Plaintiff   lnelutrt   th-.u  th*    trial   couj  I  mvn.l  have   con- 
cluded  that    MM  ttfatiKon:    of  KtHjf  to«  entitle.,    to  no  * sight*  and 
therefore  disregarded    it    in,  tpto..        it   la  true    th at  a  court  or 
Jury  it  not  bound   to  believe  a  * itnee >  whoa,   from  all   the   other 
evidence,   or  from  inherent   improbability  or  contradiction*  in  the 
teetimony*   the   court  or  Jury  is  satisfied   of    it*   fsltity.     But  a 
court  or  Jury  cannot   wilfully  or   from  mere  caprice  dtaxegn-rd   the 
testimony  of  an  unlssp  cached   xitneea*  and   *her«   the   testimony  of  a 
vitneee   ia  uncontradicted*  either   by  positive   testimony  or  by  eir- 
cume tattoos ,   sither   intrinalc  or  extrinsic*  and    the  ttitaea&  ia  not 
impeaehed ,  the   testimony   cannot  be  disregarded  by  a  court  or  jury* 
(See  Laraott  T«   "log*   235  Ill»  594*   £■•?•)       Kelly  w&e  not   impeached 
nor  contradicted  by  any  testimony  nn£  we  find  nothing  inherently 
improbable   in  his   testimony*      In   fact*   there  are  certain  undisputed 
circuc; t*neee   that  tend    to   support  hi*  testimony*      However*  ae  this 
case  may  be  tried   again »  we  do  not  viah  to  be  understood  s.e   expressing 
an  opinion  aa  to  the   credibility  of  Kelly   or   th«   velght   that  should 
bt  Attached    to  hia  testimony* 

the  Judgment  of  the  Municipal  Court  of  Chicago  la  rer© reed 
and   the   e*u*e   la  remanded* 

■EV  ft*  HUMfe 

Grlrtley  and   K?rner,  J  J*,   concur* 
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MEl   x  Ii-OfO   JU:?IC:;    ~C'*SUtff   i    LJV     ■   P  THK   OPIIIOJT  MP  THK   COURT. 

In  the  Municipal  Court  of  Chic  go.    in  a  first   class 
action*   Sd*in  J.   Sill,  plaint  if  f9   sued  Lisettt  K.;Herhals   and 
J«  ".  H:cht,  defendants,   to  recover  $£,&£»    placed   in  eacrov  with 
J.  ?.  Hecht,   escrowee,  as   earnest  money  on  a  written  contract  for 
t   e  purch  se  of  real  estate   in  Chie&go.       there  was  a  trial  bcfort 
the   court.   > Khout  a  jury,   and   at   the   close  of  plaintiff* e   c^ee 
there  sac  a  finding  ag&insut  hinu       Judgment  *&»   entered   on  the 
finding  and  plaintiff  has  appealed* 

Plaintiff's   statement  of  elaia  allege.!   th  t  his  clnin 
«as  for  $2 ,50v  *hloh  he  had  deposited  usith  J«      •  Hecht,   one  at  the 
defendants,   to  be  held   in  escrow  by   hint  under   the  terns  of  a  written 
contract  for  the  purchase   of  certain  re^l  «tet«te,  a  copy  of  *hioh  was 
nttacher  j   th^t  subsequent  to  the   execution  of   tho  contract  Kcllerhals, 
one  of   the  defend  not*  anc    a  pnrty  to  the   contract,  «ade  certain 
alter   lions  in   the   «ane  without   ttee   authority,   cens.nt   or  approval 
of  plaintiff |   that   there  «**  a  covenant   in   the  contr»ct  by  ^hich 
defend  nt  xUUerhal*  covenanted   and   agreed  to  convey   the  real  e*t*te 
to  plaintiff  not  later   th  n  <June   15,  l»iSi    th:  t  stilt  defendant  has 
never  performed   the  covenant,   "thru  no  fault   of   the  plaintiff  herein |" 
that   i lain; iff  has   often  iMHttMtf   ©f  defendant  Kellerhals   thut   she 
direct  netewni  Hecht   to  pay  the  $2.50v   to  plainti/f  but   th  t   she 
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hae  failed  aw    rrfuse<    and    still   fails  SJsl    refuse*    to  so  direct 
•Kid   Hecht.        refend&nfcs,    in   their  affidavit  •€   merlto,   deny   thatany 
changes  or  altera tlona   *ei«  rcafe   In   t;»e   contract  toy  <,i*fend«nt 
ivellerhala  or   snyene  by  her  authorized,  without    the   authority, 
consent   or       provnl  of  plaint  iff |       tfeny    th    t  c '-fends  nt  I  ellerhale 
was  un»  tiling    to  perforrc   ts-.e  eovennnts  of   t   e  cuntrftct  rati   aver  that 
said   defendant   repeated/  offered    to  convey  the  premises  hat    that 
the   tine  of  cl.  sing   the   transaction  w<  0  postponed  from  day  to  d<«y  and 
week  to  week  by  Henry     •   Mof fmnn.   the  agent   of  plaintiff   and   the 
true  party  in   interest  a«  purchaser  of  the  premises?  |  that   plaintiff 
in  a  mere  cummy  of   s*«id   iioffmani   further  H9tf  th  I   said   Hoffman  w*.e 
Baking  attempts   to  subdivide  and    sell  said   premises   &n£    to   r*  cure 
sufficient  moneys  out  of    the  down  payments  of   lot  purchasers  where- 
with to  meet   the  first   payment  of  ^7t5       cue  under   the  contr  ct* 
"and    that  when  s*id   enterprise  f    lit-  ,   ssid      of  Joan  nn&   s   id   Gill 
abandoned   snid   contract-** 

l&intiff  contend?  thft  he  sm£e  out  a  prima  facile  east  and 
that  therefore   the   court   trred   in  finding   the    ie.mes  against  him, 
at  the  close  of  his   case.       the  la*  governing  a   esse  of  this  kind  in 
plaint   and   the   sole.  fUtaajM   to  be   d«teralae<:<    is.  Iocs   th?  evidence 
support  tan  instant  contention  of  plaint,  if  ft       After  a  careful  rend* 
lng  of   the   entire  record  we  nave   reached   the  conclusion  th<*t   it  does 
not*        hilt;   th?   statement   of  claim  alleges   th**t   certain  alterations 
vers  made   in   the  contract  by  defcnci&nt   Kcllcrhals  without   the  consent 
of  plaintiff,   there   Is  no  allegation  as  to  what   th--se  alterations  were 
nor  ho?,   if   at  all,  they  affected  the  rights  of   the  parties,  and  it  is 
plain  th;, %   the   only  c»©«   stated   In   the  statement   of  claim  is   that 
defendant  Keller hale   felled    to    convoy,    through  no  fault  of  plaintiff* 
On  the   trial  plsintiif   adnittec    thnt  all   the  alterations  mad*   in  the 
ceniract  were   made   in  hie  presence,   and    it  his  request,   *mij     Ifcat  he 
signed  the  contract  after  the   changes  were  made.     Ths  contract  had  been 
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previously   signed   by  <?ef  end   nt   iielierhala.        1'latntiff   testified 
that  he  had   n*v>.  r  been  apprised    thnt  defendant   Kellerhals  accepted 
the   changeo.  hlle    the   proof   dlv    not;  show   th.t  d<*f*nt.    M    .Vlier- 

hale  forai*lly  notified   plaintiff    th ■■■  t  »he   approved  of    th*   onanges 
made   in  the   contract,  nevertheless   it   coee   show   cicely   tlv  t   the 
partiee   in    their  dealing*   thereafter   treatec    the   contract  as  altered 
as   having  been  approved   by   ev  fondant  Kcllerbale.       Moreover,   the 
contrnct  provides   th  t   it   should  be  held    In   e  c   ow  by  Hecht,  and   on 
the  face  of   the  document  defendant  Kellerhala  approved   the   changes 
and   aodiric   tiona   that  hud   be^n  made   in  the   anise*        e   have  referred 
to   the   «:>id   alter   tiona   for    the   rt^oon   that  defendants*  in  their 
brief,   have   de  med   it  n^cee©^ry»  apparently ,   to  devote  a  considerable 
apace  to  this  subject*       However,  plaintiff »   in  hia  brief*  makes  no 
point  it   to   the   said  alter** tiona  and   hia   sole  claim  la  "that   the 
plaintiff  ess  ready,   silling  and   &bl«   to  eo»sus&>ate   the  deal   prior 
to   the   tine   apt c if led    in   on  id    contract,"   and    th   i.   it  MM    through  the 
fault   of  dtf  nd   nt  Kelierhalo   Hati   the  deal  was  not   consummated* 
Plaint  if  f*»   evidence  fails  to  show   Inat  h«?  ■  .    ready,  willing  and   able 
to  perform  on   his  part   if   she  defendant   ■   |    re  dy  to  perform  on  her 
p  ft.        In  fact,   la  his  own  t©  tiaaony  plaintiff  does  not   state  that 
he   Mi  ready,  able  and  r**HTH     *   ?Ln^  ttai€!    &0  perform*     He  never  ©aw 
defendant  Kellerhals  nor  Heeht  after  the   signing  of  the  contract  and 
he  never t   in  p-  toon  nor   through  an  agent,  tendered  m?  money  to  her 
nor   to  Hecht,  nor  demanded  a  dUec   from  her  nor   from  Hecht*     The  con- 
tract provided   that   the  delivery  of  deed  and  payment  of  purchase  price 
shall   be  auade   at   the  office  of  the  escsow  holder   (Hecht)   or  Fit   the 
office  of  the  I sglstrar  of  titles,   if  property  to  be  conveyed  is 
regiaterer   under   the    forreno     yatea*     'or  aught   th  t  appears   in  the 
record  defend   nt   Kclicrhals  delivered   a  deed  to  H  cat  or   at    the  office 
of   the     egistrar  of  Titles*        Koenig,  who  was  employed  by  Hoffman, 


ao  **>              ■•■  Vf  ••*•*«  m  I  *I*o*t  M                               -    '■«*«•• 

,         i  «j*j  i  MMtotl       .*»*fc*»9  *****  •*  ***€» 

I 

t»*  nc  WtlH  «  °* 

*«4J   »***«   -on  ••#&  -t    r«9JiiJ    -i  «*«   tin    ,                                »| 

«A*    !.-.▼*«  •&     .»*9V.»q   M    ♦**•*    '»*   J      x0-'li<*   lit    vl«*   »V«*fti  'l' 

-act  •a*.'      .  JiiarH  ■©  •  ««   xv?  ■                    ■  ^«f- 

T»X»r«6tt  *fc  ^c~s    '                 It  *o    I 

UM    Hi  of      iflittf     l« 


plaint  iff  *•   oroker,   testified    thut   sone   tine  after   the   funning  of 
the   contract  Hecht    called   hin  on   the   telephone  anc    aeked   hin  "how 
thoy  wore   caning  along  with  the  deal*"    to  which  ho   replied t     "I 
told   tiin  thst   the  plat*   eurrey  plat,   would   bo   re-.dy,  ae   tho  -aurroyor 
•aid   it  would  be,    in  a  couple   of  *layw»   and    th  t   I  would    lot.   hin  know. 
so  ht   a*  id,   •".yell,  when  you  gat   MM  I   aurwey  plat,*  he   say  a,   *I 
would   like   to  hawe   ono,'   and   I   e«id,   *1  will   abeoiutely  bring  one 
ower   to  ?ou  as  ooon  ae  it  to  ready. •  *  *  *     About  two- days  after 
th'  t   I  got   whtf   eurwey  plat  and   look  it   oy«t   to  Mr*  H«?eht  *    *  *   in 
hio  office,*  where  the  following   co»y* rent ton  <**>a  had*     "ell,   I 
told  Mr.   Beeht   th  t  we  had  a  little  d if   i cully  with  tho  survey,   and 
tho   Chicago  Title  &  Trust  Company  wouldn't   r^cogaiae  a  lot  ■  I   forgot 
tho  number   of   the  lot   -  but    there  wrs  fifteen  feet    to  th%t  p   rtioular 
lot,  wad    they  wouldn't  r-v?  cognise   that  as  a  lot,  by  tho  Chicago  Titlo 
4t  Truet  Coapony,     $•       hat  did  he   any?     A.       oil,  he  wanted   to  know 
wh>.t  we  were  gUtHJI   to  do  about   it.     \$       ha&  did  you  sety?     A,     I 
told   iiia   MM    surveyor   said   it  Ml  aecee M  ry  to  wake   those  ehs*ngee  and 
eoo  how    ti   *ould  work  out,  by  /e-aurw*ytn&   the   Property,  and  ho   aeid 
thet  that  would  bo  »«  K.,  but  Ml   should   let   then  kno«  as  aoon  aa  wo 
got   it   ready.       jnd  he    >aked  no   to   call  hin  up  elm  it  «M  res-dy,  and 
I  didf*   th  t  about   two  d^yo   thereafter  he  esJULod  up  B  <  cnt  and    told  hin 
"that  *ir.  Oil!   was  out   of   town,  would  bo  gone  a  couple   of  doya,  and 
thet  ho  had  made  arrangement  a  with  hie  bank  to  does  th*  deal,  *  *  * 
H«   asked  »e  whether  o*  not  wo  weren't  rwtajp  t0  cloee   the  deal,   *  *   * 
I   aaid,    'Tea,  with  tho  exception   M  hare  ^©t   to  git   together  on  that 
fifteen  foot  lot,'    and   I   told   hin  th  t  Uv»  Sill   w.-a   ready  to  cloae  tho 
deal,   and  ho  would  let  no  know,  he     ould   get   in  touch  with  the  Keller- 
hale. *     Tho  contract  did  not  provide   that  the  Chi*,  go  Titlo  ft  Trust 
Conpany   should   ^u   rantet    the    titlo  of   defendant   Sellerhala*      It  did 
provide   Ubftt  plaintiff  should  pay  fc^fend^nt  iv?llerhals  *i  ew«nty-f  ira 
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ired   (£7800 .CO)   dollars  within  fir*  days  after   the   title  Is 
shown  to  bs  good   and  merchantable,-  and   th t  when  a  deed  was 
delivered  permission  should  be  given  to  plaintiff   to  subdivide 
and  put  in  sidewalks  and  underground   improvements*     It  further 
provided   that  object lone   to  the   title  should   be  made  in  writing, 
but  plaint  in    does  not   cl«im  th&fc  he  xmc.v  an/  objections  as  to 
defendant  Xellerhals's  title*         s  to  the  provision  that  plaintiff 
should  pay  $7,500  within  five  days  after  the   title  "was  shown  to 
be  good   and  merchantable,"    there   Is  nothing  In   the  record   to  show 
that  plaintiff  was  able  to  perform  this  condition* 

As  plaintiff's  ease  did  not  show   that  he  w&s  entitled 
to  the  return  of  the  earnest  money  the   trial  court  was  justified 
in  leaving   th«  parties  where   it   found   them*       The  judgment  of   the 
Municipal  tourt  of  Chicago  Is  affirmed* 

Or  id  ley  and  Xerner,  iJ»,   oonour* 
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MR.  IM   JU.TIO  *B  BKLXY1WD  THE  OPINIO  OF  FKS   COtJKT. 


Harry    -ilberg  filtd    his   bill   for  divorce   against  Margaret 
llberg  in     U£Ust,   1928.      .  erviee  MMi  h*d   on   the  defendant  and    she 
filed  her  nmewer.       Thereafter  v  rious   orders   for  temporary  alimony* 
solicitors  feee9   etc.,   were  entered   on  motion  of   defendant.       The 
c*use   ww.fl   re   ehed  upon   the   regal,  r   trial  toJyttttnf  on  January  2d, 
1930,  and   •»»  called  for   trial  by   the  chancellor  on  January  2®,  1930. 
t   Ml   I   tine  ccnplnlnant  and  hie  solicitor  appeared,  hut  neither  the 
defendant   nor  her  solicitor  appeared.       The   chancellor,  Judge  Lev. is, 
on   Unt  date,  he&rd   the    evioenco  offered   by  complainant    in   support 
of   his   n ill,  and   on  January  31,   1930,   entered   a  decree   of  elvoree. 
On  Iterch  11,  1950,   the  defendant  filed  a  verlf  lee    petition  in  *faich 
she   prayed    that   the  orccr  of  January  31  bo  vacated   and   set  aside. 
This  petition  was  presented    to  Jaog*     illiams,  *ne  Ml  then  henring 
the  divorce  c^lend   r»  and  on  iajffe  31,  1930,   this  chancellor  entered 
an  order  vac* >.  lag  tai  decree  entered  by  Judge  Levis.     Thereafter 
complainant  filed  a  notion  that  the  ord*r  of  Judge     illlans  be   set 
aside,  on  the  ground    lifts  Judge     illiama  had  no  jurisdiction  to 
enter   the  sne«        xhis  notion  MM  denied.       The  complainant  has 
sued  out   this  m%\  of  error. 

The  petition  of  the  defendant  to  vacate  the  decree  of 
divorce  recite,  that  "by  virtue  of  the  filing  of  her  appes/anoe 
and  answer  therein,   she  was  entitle*    to  have  notice  of   nny  and  all 
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proce  dings    to  be  had   or   t»ken   In   Ball   MMti  and   presentation  of 
any  motions,  orders  or  decrees  ©liters   or   to  be  entered    In  cald 
e»u»e  or  proceeo  tag* $   *   *   *  thst  »he  la  no*    advised   am!    informed 
that  o«  the  olst  Any  of  Janu  ry,      .      .   193Q*  a  deeree  of   divorce 
vat  prsaentee    to   the   court    In   imie   proceed  ings.   without   notice   to 
your  petitioner  nor   to  her  attorney*,  and   that  the  Court   thereupon 
ciuaed    said  decree   of  divorce  00  presented  by  the   solicitors  for 
complainant  without  notice   to  your  petitioner  or  her  solicitor*  to  bo 
entered   of  record   in  aula   cause.        Your  petitioner  further  shows  that 
by   the   rules  of   court,  and    the  General  ^r^ctioe     ct,  your  petitioner 
find  h«*x   solicitors  were   entitled   to  have   notice  of  the  presentation 
of  said  final  decree   in  MUM   cause  and   proceedings t  and   th«;t   the  entry 
thereof  without  notice   to  the   solicitor*  for  your  petitioner*  was 
contrary  to  the  rules  of  court  and   the  Practice     ct  of  the     tat*  of 
Illinois*  governing   ettoh  proceedings." 

Complainant   contends   Ubal   in  the  March  tera»t  1930*  Judge 
illians  was  without  jurisdiction   to  set  aside   the  decree  of  olvoroe 
entered   in  the  January  term.        nil*   it   1*  clear  that   this  contention 
io  a  meritorious   one*   we  will  briefly  consider  certain  reasons  argued 
by  th*  defendant    in  support  of   the  action  of  Juuge     UIIjmss. 

The  defendant  contends  th».t  the  order  from  which  the  writ 
of   error  *«•  sued  out   la  an  interlocutory  one  and    therefore  not  a  final 
or  appealable  order*  and   she  has  filed  a  motion   in   thU.   court  praying 
that  the  writ  of   error  b*  dismissed.       there   la  no  merit   in  this  con- 
tention of   the  defendant*         fter  the   #*pl ration   of   the  term  at  which 
*  Jud^&ent   is  enteric    the   ehnne«llor  h«*.s  no  authority  to    set   aside  the 
judgment    for  any  allege?'   error   of  law.     The  petition  of  defendant   In 
the    trial  court  was  undoubtedly    Intended   to  allege  errors  of  fact* 
and   the  action  of  tho  chancellor   in  vee^tlng   the   deeree  of   divorce  fit 
based  upon  the   assumption  that  the  petition  act  up  such  errors.     Tho 
law  allots  an  appeal  fron   the  order   of  Judge      illiana,      (fce©   Cramer  v# 
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hare  followed   the  ruling   in   the  Cramer  caoe  wight  be   cited,   If   It 
were  necessary.     The  Motion  of    the  defendant    to  dlemiss  the   writ  of 
error   is  denied* 

Lefeads.nt  contend*;   that  "the  decree   of  divorce  «as  im- 
properly entered   ex  parte  upon  lna£tml®rlble  evict; ace   improperly  re» 
oeived   to  contradict   the  undenied  allegations  of  defendant' a  answer, 
to  which  no   replication  has  ever  Oe*n  filed."     Defendant,   In  support 
of  the  instant   contention*   elfins   ttet   the  decree  of   divorce  was 
"boned  upon  evidence  erroneously  admitted"   by   the  chancellor*     It 
it  h»rdly  necessary  to  state   th it   such  o  contention   c&nnot  bo  raised 
by  a  notion  under   section  S9  of  the  Practice   Act* 

defendant  next  contend®  that  *no  notice  of  the  «ntry  of 
the  decree  of  divorce  mm  ewer  .-riven  appellee*   or  her  attorney,  whim 
appellee*  s  appearance  was  on  file  and.  her  answer  (undenied)  mmi  in 
the  files  ©hen  the  cause  MMI  h«ard,   as  required   by  the   rules  of  court 
and    the  Practice  Act  of  Illinois.11     Hale  10  provides!     Parties  shall 
take  notice  of  all  calls  of   the   calendar* ■     Pule   20  provides i     *So 
notion  will  be  heard   or  order  made  in  any  enuse  without  notice  to 
the  opposite  party  when  an  appearance  of   such  p^rty  has  been  entered 
except  when  a  party  is   In  default   or  when  a  cauce  is  reached  on  the 
call  of  the  trial  calendar  •"       It   is  a  sufficient  answer  to  the 
present   contention   to  say  that   the   record   *?ho«»  th>t  the  cause  was 
reached  on  the   regular  trial  calendar  on  January  28,  1930.  and    the 
chancellor  heard   evldrnce   on  January  29*  and    the  entry  of   the  decree, 
en  January  31,  1930,  was  not  in  viol  t ion  of  rule  20. 

the  judgment  order  of  March  31,   193:,  vacating  the 
judgment   ord«r  of  January  31,  1930,  was  a  void   order  and   it  i», 
therefore,   reversed* 

JVVW&Wt   0    <  :F   OF  M/JLCH  31,   1930,   ftKYJ&SKP, 
Srldley  ane   Ktreer,  JJ.,   concur* 
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Sophie  Knopp*  plaintiff *  brought  an  action  on  the   eass 
against  Roee  Knopp*  defendant,   to  recover  daaage»  for  the  alleged 
wrongful  act  of  defendant   in  alienating  the  affections  of  plain- 
tiff** husband*     there  w«s  a  trial  before  the  court*  with  a  Jury, 
and  •  verdict   returned  finding  defendant  guilty  and  assessing 
plaint  iff* ■  damages  In  the  sub  of  £3, SCO*       Judgment  was  entered  on 
the  vfrrciiet  and   defendant  has  sued  out  this,  writ  of  error* 

defend &at   it  the  mother  of  *AX*   Snopp,    the  husband  of 
plaintiff*       Knopp   vnu  nineteen  years  of  age  ift   the  tine  of  the 
marriage,  which  took  place  in  Valparaiso* Indiana*  July  25,  1937* 
at  3  a*  a*     After  the  marriage  plaintiff  and  Knopp  returned  to 
the  homes  of    their  respective  parents   In     hle««o.       They  never 
livec    together* 

leftndant  has  alleged   aac   argued  a  number  of    contentions 
in  support  of  her  ©lain  that  the  Judgment   should  be  reversed*     la  the 
view  that  *e  have   taken  of   this  appeal  it  will  be  necessary  for  us 
to  consider  one  only*       Defendant  contends;   taut   the  verdict  was  not 
warranted  by   the  evidence*       Two  Juries  have  found   for   the  plaintiff 
and   we  have  piven  due  weight  to  this  fact*  but  after  a  painstaking 
examination  of    the  entire  evidence  we  are  e -stisf led   that   the  present 
contention  Is  a  meritorious  one*         s  the   er ..  c   say  be  triec  again* 
we  refrain  from  analyzing  and  commenting  upon  all   the   facte  aad   clr- 
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cunotanecs  la   Mridence   that  have  led   us   to  this  conclusion*     Y« 
feel   Impelled,  however,   to   stnte   that  plaintiff   admitted   that 
shortly  after  the  marriage   she  wanted  proceedings   started   to  annul 
the  marriage,        he  also  stated   th-t  "they  (*mf erring  to  ct-rtwin 
■sabers  of   c.efsndant'a  family)  promised   me   they  v*ould  annul   it*    »    *  * 
I   celled   to  Have   then  go  on    .ith  the   c&ee*     They  promisee  me   th«y 

ould  hare   the  marriage  annulet      m  ited.     ^»       nd   you  were 

waiting  te  h&Ye    ihe  marriage  tsnnuled*  "Keren*  t  you?       A.     Yes*     $• 
That  was   in  '^ptemoer,   1927,  wasn't   it?     a.     Tea," 

The  judgment   of   the  Circuit   -ourt   of   -cok     ounty  is 
reversed   and    the  cause  is  remanded* 

•vtMUNi  km  wsuamo* 

Oridley  and  Kerner*  JJ*,  concur. 


Pi      .«•:.'     .:.'.    '  ir'"       J    M         |    '-7    .     v..'.     PMH  "<;    *f    HM#MHNJ 

«g  ,*»XI«<y«J   X*»l 

at  i  -  91 ) 

te  ciMkHMi 
t*dJ    *a  aaalawra  v.p.n'V     .9».?.u  «4J  d .'.'«•■  a*  a*  atari'  »r«f*  o*  aaXX- 
a*a*  i/ev    |  urrmt,  «»*irni  a<£*   ivm(  bX«o* 
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T  ICH  hh   J.    «A«1>, 

appellee, 

V. 

XLGXIv   JOLIT?  «   MfHM  KAIL*  AY 
CQatPAHY,  a.  corporation, 
Appellant* 


APJPSU-  *ROK  SUmiQR 
COtt»t,   COOK  COtJKrTY, 

i  259I.A.  6  7jgf 


Mb.   JU    fICS  WttUKT  UKUWI»  TIB  OKJXQ*  OS?  TKR  COWT* 


In  an  Action  for  daaatges  for  personal   injuries  received 
by  plaintiff  while  working  an  a.  switchman  for  defendant  in  its  yard 
at  d&ry,   Indiana,  there-  was  a  trial   oesere  a  jury  in  January*   1930, 
resulting  in  a  vercict  and   judgment  against  defend   nt   for  £9,000* 
This  appeal  f ol lowed • 

Plaintiff's  declaration  consisted  of  one  count  in  which 
defendant**  claimed  liability  ia  predicated  upon  provisions   of   the 
Federal  safety  appliance  A#|  ae   to  fch«?   coupling  or  uncoupling  of 
ears*     Defendant  pleaded  the  general   isaus* 

As  to  the  details  of   the   accident   th«?   evidence  disclosed 
in  substance   that  about  1*30  o'clock  a*  »»,  on  Karen  6,  1929,   an 
engine  attached   to   several  f  eight   cars  (Mat  pushing  them  in  a  westerly 
direction   in  d<pfe  no  ant's  yard,  preparatory  to  having  the  oar  which 
was  farthest   from   the  engine   switched  off   fro*  the  train;   that 
plaintiff  war   standing  on  a  ladder  on  the  eloe  of   the  net  oar  with 
his  feet  upon  the  lowest  step  or  stirrup}      that  hie  left  hello  was 
above  his  head  hole  lug  onto  the  ladca-ri    ihrt  reaching  around  the 
end  of  the  oar  with  hi*  right  hand  to  pull  a  coupling  pin  lever,  the 
device,  being  loos*  or  In  eosve  nanner  defective,  gave  way  a©  he 
pulled  ,  and  ho  lofet  his  balance ,  and,   seeing  th- t  he  *-&e  about  to  fall 
between  the   care,  he,  by  uein,    his  feet,  "  5,hrew*   liiauself  away  total 
the   train  and  fell  to  the  ground  alongside  the  train  and  suffered  the 
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|»tiT>ii    ft^litffk   XiMbOit*   ^i    «•!*■**   *ol   BOllj*  a«  «I 
»««%  *#i   «1   •?***«  i^oiiw  *  urn   MU*i««   tXJrfo    I 

vOCffX   ,xn«4n«'.  ui   ^»t  •  »«er»<   jl»ii>   *  »**  tnwU   %mnml%*l  «?x«4  $m 

.&©o,«1  Ml   J*   *w*»»  ;«*!***  MMQtert   *w  IiIHit  *  oi  i*l;X»aftl 

dairiw  oi  imms  mm  \m  i>»*«1«jo»»  «olion»Xoofc  •,:iiJ«i 
ttfi    |g   .acUiroi*  oon«  •of.oftlftoic.  oi  \:tUvnll   i— lofo  » ,.-ir»&aVt%2> 

1»  ^aiiq^iovtai  -to  ^Kiv^  •a*  •*  —  *•  ■   wi^  X*»*  Mf| 

•  OOMOi     (lTtM|    «  ft*    bOl*>XC|    ?(l(in<V 

boooloolfr  o»«-:>iv»    «fl    ln>t»o-.      «CJ   lo   oXiAJt*   oj!I  o. 

mm  tftfl  «»  M»i»*  «o  ••«  .*  *oaIf«#  0«$X   ,'jiWj    :   di  oomIooY 
\X  *»*••*  «  mi  miAi     4iiAr»#f   tff«  otoo   JM'jl*  1    !**-.»▼»»    o.»    Milif.'U  ««ly» 
tfolifir  isi  oo14  *a£v«ol  »'  ***q  ,!»i«t  I   aoMt> 

Irndi   tmlmxi  «fi  sot)    no  »•*•*!««  oaJ*-»  MM  «ot>  Joorfitol  o«w 

4Jlv  x*o  Itofl  mU  to  »Mo  nU  at  tvfttMi  a  no  salon***  .,.  tr*lf 

taw   jw(  #1»J  »:r:  |a*4     imjrtUU  v  «•*■  t——I  9iiJ  m&ij  3—\  old 

•At   Dmou  i«l4»»ti  i«*J    |ii-f"I  ***■»    i;n»  ial*Xon  bwd  «i     9T0tf« 

o*J  ,??  >*»  •  mt  •'  *••*  *if>i       m  ttl*  ut  «u  io  as* 

«J(    AA    %0*    «V«B    «VTilO»l»b    iHm**   MN8    Bi    10    OtOOl    3B!*C 
I   oi   i*«*o  o**    Mi   JotfJ   4ftl»oo    ,»M   ,»wwi«<i   tllf   *«•!  Olf 
M»tl  vV41  '•*1   illC     "*""  x4  ,M|  •  ■*«•   «*'  n»*»lod 

—J   h%x»tlifo   o«*  a*a*J  *"    •  aiao-Ha  Uaao;      loll   oi  XI*1   iMSlMt   tfft 


injuries   ooaplaiaad   of. 

It    1»   farther   dlacleeed   ay   the    evldeaoe    la 
that    ic  March,    19-7,      ard    (plaiaUf    )    applied    te  defeadTtat    far   a 
pealtlea  aa   aeitehnaa?    *h  I   at-   the   Via*  no  physical   ex  tain  ilia*  of 
each  applleaata  •»•   repaired    ay  cefeadratj   that*  hanerar,  upaa  re^aaet, 
ard   filled  eat   in  his  ava  haadarltln*  aad   algacd  aad   delivered  the 
cuataaary  erittea  &~pllc«tlea   far   aach  pealtlea,    dated  3ary,    Indiana, 
fereh  1).  1927 1      that    ia  queatlea  7   therela  h«  aaa  aeked    ta  girt  a 
racord  af  hi*   aereleee  tor   the  p*at  flTa  yaars  cad  ta  a  tat  a  «aat 
rallreec   experieaet,   if  any*  he  had  had,  villi  ehrt  rallraada,   la  what 
capacity  ct.iayeti  aad   th*.  lsa*>t&  af    e?nricf  a  ita  *   ch  railroad |   that 
la  aia  aaaeer   la   leal  uudatiea  the  only  r    llread   ceaipaay  aaattoaed  aaa 
the  *oaMaaaaS  Vaxley    U  "  ••"   at  ?alhTidfft»  caie*   *lth  ahieh,   ac   ha 
atatad,   he  vexkea  aj  a  aaltchaaa  from  *4*&aHat  to  U-l»24"|   th*t  aa 
acntlea  aaa  aeuic   ;aa;  ha  eevr  haul  ^arksd   inr  tha  aalttaar*  a     hie  K« 
Ja.j  taat  la  *u<ebiea  a  ha  M  asked   ta  atata   if,   ha  had  a  tot  aaaa 
injured   and*    II    ac,   aaataai     here  aad  how,  cjat    tha  ckteat   af  tha 
injur  lea  I   that  hie  saawer   thrreta,  «rlttea  ay    :ia*elf,   wan  *aV  I    that 
dafcad-at    ia  eapleyia^  "art*  aati   cantL-uin-      la   la   it  a   explor  railed 
apea  tha   truth  of  hie   ea'.wara  aa  aaataiaed   la   the  a/plic    iioaj   th*t 
aa  a  Metal  of  f*«*  the   uuvar  te  qaestioa  a  aaa  an true  aad   known  ta 
he   untrue   ay     ard  ehea  aadei   that  aa  rveraary  80*  19-4,   he  aaa  eorclag 
aa  a  orakeaea  for   tha   7-tltueere  *  Ohla      •     o.,    oa  which  day  he  re- 
ceived  eerlaaa    injurl  inclnaatl,    'hla,   ta  hie  head*  ahealdrr  aad 
ea«k»  vhich  "incapacitated"   him  far  %teat  eight  aoatha  ta  a  ye^n  aad 
that  ha   at*  ought   auit   for   th*re   la^ariae   la  Ohla   la  Kay*  19^4*  aad 
thereafter   the   suit  aaa   "esttled*.       v*rd   testified  aa  ereee- 
exuaia»tloa  that  •ehea   I    MaaaM   la   the  at>pllc<  tioa  I   had  aerer   a  aaa 
laJurec   acfora   1  knew   X  had  heea  tajurce   etth  the  1  a  0"  .      It   farther 
appear  a  froa  the  rylcenoe   tUnt     aia,  after  eoaua*  ncla«r  ta  eork  far 
aaaTaaaaaaa   ahertly  after   elealag   eaid  appllc   tien,   continue    ta  avrk 
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Injuries  complained   of* 

It   la  further  disclosed  hy  the   •swidcnce   in  substance 
that   in  March*    Utt|     axd    ( plaint, if    )   applied   to  d®fend'int   for  a 
position  as  switetaan;   II  I     I   th«*   viae  no  physical  exa«ln<  tion  of 
such  applicants  woe  required   ey  defendant}   that*  however*  upon  request* 

ard   filled  out   la  hi*  awn  handwriting  and   signed  and   delivered  the 
customary  written  application  for   such  position*   dated  Gary,   Indiana* 
U  rch  li.  1*27 j      that  in  question  7  therein  he  was  asked   to  giro  a 
rsoord  of  his   serwloen  for   the  past  five  years  •  nd  to  etste  what 
railroad   experience*   If  any*  he  hptf   had,  with  whnt  railroads*   In  what 
capacity  etu^loyoti  awd   th*  length,  of    service  \*ifcfc  each  Mltlirm<|   that 
In  his  MAsaer   to   the  question  the  only  railroad  cenp-s.ny  mentioned  woo 
tne  "noc-kln**  Valley  is  Rao*  at  fttXfcffttfti  Ohio*  *tth  whieh*  as  ho 
stated,    he   worked   a.s   a   switchman  from  •4-13-24   to  11-1-24* |    that  no 
mention  was  and*  tho*  he  ewer  had  *#xkod  for  the  Baltlmre  I  Ohio  IU 

o.|  tnet  in  que*  v  ion  I  he  IBM  aefctd  to  state   if  he  had  ever  been 
injured  and*   if   sc»   when*,    'here   {Ml  how»  s,nd    the  extent  of  the 
injuries}   thut  hia   --naner   thereto*  written  hy  niasclf,   wae  **©*  f   that 
defendant    in  employing  ~'ard  smfi  continuing    -In  in  Its  essploy  rolled 
upon  MM   truth  of  his  answers  as  contained   In  the  application}  that 
as  a  nat*«r  of   f^ot  the    mster  t«  question  6  was  untrue  and  known  to 
oe  untrue  by     sird  when  andef  that  on  ?«  ternary  30,  19u4*  he  was  working 
*s  a  traktnfttt  for  the  .Saltlmre  ft  Ohio  R»  Co.*   on  which  day  he  re- 
ceived  serious   injuries      t  Cincinnati,      hio,   to  his  head»  shoulder  and 
hack*  which  'incspacltoted"   him  for  *bout  eight  months  to  a  ye-rj  and 
tlr-t  he  bought   suit  for   there  Injuries   In  Ohio  in  Kay,  19^4,  and 
thereafter  the   suit  was   "settled**       ^srd   testified  on  cross- 
examination   that  •when  I    rtated   in   the  Ae>plie«  tlon  I  had  newer  teen 
Injurec   before   I  kn*l    I   had   bee??   injurer    with  the  B  I  0* .      It   further 
appears  from  the  erldenoe   thr.t     a*d»  after  •eawvnclng  to  work  for 
defendant   shortly  after   signing   said  application*   continue    to  eork 
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la   thit  cap  city  until  curing  July*  19  7,  when,   ftg  he  testified* 
he   vaa  'laid   off  on  account   oi   depression   la  business" |    tin:  c  he 
ruuuawd  his  vork  in  March,   19^d,    >ad   continue*    there  la  until  he 
vaa  again  laid  off  for   the   saae  ©aua«?|    thut  he  agaia   reeuaed  hit 
w»rk  for  defendant   la  J^nuury,  1929.,   and   oontiaue?d    therein  until 
the  day  ©t   UM   set  id cat  (March  6,  1929) |  and   that  a ef end ant  had  no 
knowledge  of   the  concettlaenta  and  untruths  contained  in  the  application 
until  after  the  present  net ion  was  eoaeianeea* 

C.  H*   Ireland,   trai*uasu»ter  of  «i'ent>;a«  *i  G;,ry»   .mdiana» 
for   1.    ye--.  1 1;,   testified    in  uuu; >uuug«   th  t    *a  *uch  oup^city  he 
examined   and  p&ssec   upon  all  api*lis   tions  mac*  ©y  uwitchwen;    *h  t 
he  paesod   upon     r.re'e  applie ,fcion,   *Meu  is  rwhe  usual  xor*  ewpley- 
es»  grrltfffH  t"apioy*ucau  an  a*iteh*sea  £  ill  out  for  the  company1 1    ihat 
he  never  _ employ-,  c  MM  to  work  for  JaftKaHl  an  switchmen  who  hac  been 
seriously  injure©,  afci&i  wor^infe  ttM  uuoth* i.   EftMaffa'  vwspfciny,   is  he 
kne*  of  the   fottl    *h  t   II  he   kn©«   tfest  an  ajfllifWaffi   i©^  »u«h  a 
pofsi'-i&n,  uhlle  VffflaVa*  f»*  tW^Hbif  tuoh  etxupaay  hat.  xfeeclveo  an 
injury  to  his  hack  vsfhich  taN  iliauhled  hia  for  months,  he  would  not 
enploy  the  applicant;    Uaal  when  he  employee     arc  he  dlu  not  ki*©*  that 
n*d ,  v»hilc  '.$©rklntJ   ?•■  •■  s«  &  g«  -uH^ay  6te   in  jVhruary*  19*.4* 
h*d  reeeirer   r.ach  a  jfagjltlj   irjar-yi   Ua*t  had  he  known  of   that  faet» 
he  *oule*  not  h*ve  eaployee-   hlmi  aed   Htttl  had  he   subsequently  been 
Inforaed   of     ard's  prler   in4ary  ho  *ould  hare  U  isuh&rgec'     aw   froai 
hie  en^Iayaaat  -aith  #«f  end  ant* 

The  aain  contention  or  si-f  sndivat'a   s-ounfc&l  ia   that  beosuso 
of   Mai   eeneomlaenta  *n&  untruths  contained   la     ard*«  ayfJU— %!♦«§ 
aiaountla^  to  a  fraud  upon  laftiMJiial  $   the  j'udgiaeut  o^oulc  act  so 
allavad   t<:     -t-nd.     HatCt   UM   fftfaatti  and   in  vie*  of  the  legal 
principles  as  enunciated   ia  Klanaa galls .  tfca»  f,ft  Gs«  f «  ftaalLi  *?» 
9*    :.   410,   a  ©**•  arlain-    Mfttl   the  ?€dt>ral  ;  a^luyerb*    Liability 
Aet,  tec  think  there  ia  substantial  aerit   in   the  contention.      In   that 
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eeee  a  Judgment  for  115,000,   In  HoeJc*e  favor,  «»»  entered   la  ih* 
circuit  court  of  Cook     ouaty,  and  *a»  aff lrmed  by  thia  appellate 
court   (B49  Ella   *Jfe  60o).     On  certiorari  the   'upremt    -ourt  of  the 
Ualtcc   !%*%*■  roreraed  the  Judgment,   ewytnfe   in   th*  cplrirr   la 
part  (pp,   413-5) i 

*Th«  c-:*?  rtert?  ajM  a  futy  to  their  patrons  M   *e.tl   «»  to 
thoae  Cii(iu«c««j   in  e,h«  operation  of    their  railroad*  to  take  oaf*   to 
employ   only   thuoe  who  *r*  careful  am?   competent   to  do  the  work 
Mal£B*4   to  Ike*  aw    to  exclude  ih-?    -nflt   frcap   thrir    scrrice,  The 
enfereement  of   tatt    tail   ia   ealeulated   to  otimul&te  them  to  proper 
performance  of  that  duty*   *   *     MajmaaaiVa  physical  condition  was 
an  adequate  nelafl  for  the  rt|a«%lfH  of  hit  apaliaat  teeia     Bat 
deception  by    ?hleh  iM   (r*»a«mdeat J   autaeeastuently   KS8«r«   employment 
act  at  might   tfcc   •AYTtet*!  imilliWll  rule  end   practice  e*tnhllalied 
to  promote    th«   &->.fety  of  employee*  and  to  protect  ecifcaere*.     it   *a» 
dir.etly  ayptaad  $6  tbtf  atriellc   tstaavwit  Niwi   ttaleula&et;   to 
emb*rraes  arw  hinder  the  «a^KaMtiiQ  ta*  performaaaa  ox    it»  *uti««  and 
la  Aofla*  lnp»xtaitl  y—yawoi/^^ii  affwiwiifl  by  IM   -ot*  *  • 

I  ispMaia1atlf9  aaaitlea  m  eayp&sye>i  i»  eoacBtial  fci  hi  a 

ri$ht   to  recover  aader   the  -ct.     He    in  fact  perform©*"    tar   mark  o* 
«  s^itchaasri  f  <,-.**  aattfr tamer  but  tot  nui  net  of  riglht  its  employe** 
within  the?  aennlag  eJ    ta*   *#%«     He  obtained  and  hold   hi»  pl*>ee 
ti-4-ou  h  fraudulent  »«Nvn*»       hil*  hi*  j?hy  ileal  c^nisitioa  ami  not  a 
cauae  of  his  injuria*,  it  aii  MMN  street  reJU-tioa  to  Um  propriety 
of  adbaiittttf  total  M  tptfc  •a^UfflRMW'fe*     H  *?^s  at  all  lint*  his  outy 
to  circles*  his  legality  &ad  physioa!  cons,  it  ion  ta  petition*;:-,   nis 
fa  Hire  to  ta  do  «&■  i    -om  inning  mr«a\f  li  Hal  nature  cf  a  eucat* 
The  £U8repree««it«tvion  aaa    injury  seay  not  be  ycgr.x<Stc   aa  aar«,l&.tee- 
c-cntf  upet ■■ry  fncte*  e  a  rtamat   of  hig  laialallliwl   hie   r-tatas  wae 

at  axi    wlmea  wrongful,  a  frau*  upon  the  petitioner,  arte   a  peril  to 
it*  pntroaa  and    ite  oth<?<    employes*     RMJfet  to  MMTII  May  not  Justify 
*r  re&eoaably  0«  rooted  on  a  tammaaaitiil  so  auaorreat  to  public  policy.* 

re  j&m  it  MaVMMMHaa^  to  di«*cua«t.  m  ya^e  upon  th»  laVllall 
conSfa-nS-iOJaai  o**  il^aliaVi^l  ooua^-Jl,  via.,   (l)   tfeal)  the  Court  erroneeualy 
IP rl  1*11  f   coapetrat  and  mafterlal  tvldeaea  offered  >y  a«#aVaaWle  and   (8) 
Haul  Um  VH44K  is  =M0esuiv«* 

>'or  the  Nattal  Uaiiaalatf  to*  judgmeat  of  the  superior 
eouj- >  i^  ggyetitd  c*«d   Mai  amUMi  ~taa»did, 
Kerner,  J»»   concurs*  aaT;  rtrJEASI/ P# 

KP,  m  aVSM  WKH&       UHaVaV  S>  ci^jj.?  0  Bff9KK8aH 

-:.«  ihiu  aaH  la  baeea  upon  a  feieral   l-tt,  IHaaieagalts*  eta» 
B.  Co*  t»     ook>   BBpraa  pnNBOUl  anti  I  am#  therefore,  forced  to  MMHaf 
la  Hal  a%Hi  juftgpeat* 
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In  *  nandejBue  proceeding,  0<*B**»««d   ea  October   23.  1938, 
there  «M  a   trial  *i«.hout  a  Jury,   «t  which  «vU«bm   »sb   introduced 
by  59th  pwrtiee,   ItaalUMj   In  the  court  entering  a  Ju<i&»«:nt  order 
In  favor  of   the  petitioner  99  January  85,  1»3</.     Tho  prroeat  appeal 
followed. 

la  the  judgment   ordrr   the   court  found    Inter  ai.ta  thsnt  on 
J*»u»ry     3,  19i#e   MM  City  had  r«»t<?r«NS  petitioner  to  hi  a  pe*«itioa 
of   "Junior  Ucchnnical  engineer"   and    had   paid   him  hlo  Bala  91  from 
thfat  date  to  tho  pr«»tnt|     th-.t  «t  the   time  of  too   filing  of  th« 
petition*     ad   at  all   timet   th*?r softer  up  to  January  23,  IMnj   he     rb 
entitle*    in  this   suit   to  a  a&adamns,   eoK%*ndiag  the  City  *nc   the 
other  roeponoente  to  restore   him  to  esid   po«itlea|       th«t   inasmuch 
no  the  City  did  restore  <ua  thereto*   it  la  now  ne«dlce»  to  awajrd  a 
mandamus   for   that  purpose,   and    "ehis   c&ust  now  proceeds   to  compel 
appropriation  for  and   payment   of   the   aolAry  duo  his  far  the  period 
from  ln9J999  22,  1929  to  January  23*  1929|"  and  th*t   there  la  duo 
to  hla  for  the  period  curing  which  ho  ha*  been  excluded   from  hia 
poo  It  ion   the  sua  of     11  0.        (On   the   trial  tho  »Uornoy  for   tho 
respondents  admitted   th,-t   thia  aaount  n».a  correct*   if  any   sua  was 
legally  due  to  pot  it  loner.) 

nd    IB  aeid   order   tho   oourt  adjudged   that  9     rit  of 
it   forthwith  issue  eommaaclag  the  City,  certain  naaed  officer* 
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tbereof*    its    city    council   %nc    the  »e»bcrs    thereof    (naming    them)  , 

uk    their  amJ    each  of    their  ouecessiora   la  of:  lee,   thnt   they  (each 

to  do  his  p*rt)    la   trie   appropriation  ordinance   to  toe  onnctcd   next 

follow inr   the   lsauanoe  of   this     rit,   oauee  io  be   appropriated  said 

aua  of     11      ,  with  interest,   etc«»   "fox   the  payaent   to   petitioner 

of    the  acount  of   th«   sMslafgP  of    Ula   »r«.id  poaition  doe   te  hiss  iron 

ugust  22,  19*8  to  January  t$f  1929,"   and  further  c owaaiv: mp;   tnta 

to  cftuse  to  he  paid   to  him  said   su»»   together  with  coats,   etc* 

The  que    tiona  presented  by   this   record    are   substantially 

the   snae  aa   In  people   ex   rel.    r^utch  v>      It     of    jJaJMBU  "56  X11« 

•pp.  609   (opinion  of  thia  court  filed  tf&reh  11*  1930,  not  published). 

la  that   cnee   it  appear  a   III   t  1'euteh  held   a  similar  position  of  "Junior 

Meohanie&l     nginesr*    in   the   e-rvice  of  the  City,    frost  which  position 

he  ';■■■■:  a  unlawfully  rsaovee   on  January  17,  1928*   «nd   to  which  he  was 

restored   on  January  31.   1929.     On  JPeutch's  petition  and   defendants' 

second  attended   answer*   ane   after  a?    trial  without  a  Jury,   the   circuit 

court,  on  July  10,  *9S9f  awarded   his  a    .rit  of  a&ndaaus  in  which  said 

defendants  were  eeaaanded   *to  cause  an  appropriation  ordinance  to  be 

paseed   and   to  appropriate  the   avm  of  l-2,742»€6#  and   int   re&t.   for 

payaent  to  J  rut  oh  of   the     aount   of  his   sal  ry   from  J*nu*ry  17,  1928  to 

January  51»  1929.  Mai   Usst  upon  said  sua  being  appropriated  ^rfsndaats 

cnuse   it  to  be  paid  to  hi».*     This  court  affirmed   the  judgneat  of  the 

cireult  court,  and  upon  applio sttaV  of  <>  fend  ants  to  the  "upreae     ourt 

a  writ  of  certiorari  was  denied*        (25e  111,     pp,  LIV).      In  our 

opinion  we   saldi 

"Te  think  the  fncte  a*  contained   la  the  present   transcript 
disclose  a  noticeable  violation  of   the  letter  and   spirit  of  the  Civil 

ervice  law,   that  petit iontr  wsr    for  acre   than  a  y&&r  unlawfully 
separated    froa  his  position   eolely  for  political   rt    .one,  anc    that 
the   ciiurt  was   fully  Ju.-tified   uneer  the  f   uts  and   the  law  in   issuing 
t>>e  *rit  of  nandaaus   M   stated,  thereby  petitioner  will   be  enabled   to 
recover  the  b»ck  •aiafljr  of  which  he  has  un  lawful!    been  deprived, 
.'ounr-cl   for  defendants,  contend  lag  Mats  the  court  erred   la  awarding 
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the  writ,  pl*ce  considerable  reli*nee  upen   tha   fast  of  yitasimaonn 


;n«      allure   of  a  tity  council,   acting     n  go  3d    faith  am*   for    the 
purpose  of  reducing   expenses,   to   take   «.n  appropr  Utlon   for  a  position 
In  the  civil   service,   the  duties  of  *hlch  are  added    to   thoee  of 
another   office    .  Uhout   ^cui  clonal  campon*  .  tion,  amount  a   to  an 
abolishment  of   th*   first  mentioned  position  anc    is  not   a  violation 
0;    the  cltll     erf  I  at  La«*     But   the  case   io  mot  oapllo&ble  to  t.  I 
facto  of   the   instant   cs.se*     Here  there  *»ms  an  obsenco  of  good  faith 
on  the  ■  rt  of  aono  of   the  defendants  and   there  *a»  no  apparent 
deolre  to   reduce   expenses*      In  the  19,3  appropriation  ordinance   the 
number  of  'Junior  Mechanical    -ngineero*    for   th<?   cept».rtnent  w«e  con- 
siderably iOOJfOnooMt $  but  the  rauusber  of  ia©-0ftlle<*    'Boiler  Inspectors' 
**»e  greatly   increased,    indeed  ifflMLedf   ojM    the   total  appropriation 
for   the  department  was   Increased.     Th*   amount  <and    character  of   the 
*ork  to  bi.   oone   in  the  p ;  rticulvr   'Smoke'    division  rem** ined    the   e  me* 
The  change  in  the  nawe   of  some  of  the  positiena   rrom  th*t  of  'Junior 
«echi!nionl     n- ine  r*    io  ttet  of   'Boiler  Inspector'    *M  apparently   a 
mere  subt .  -rfug v *  and  made  for  the  purpose  of  lending-  color  to  the 
position  t«ken  by  Hye,  ma  head   of   the  oep  | (stent »   th-  t  some  of   amid 
engineering  positions  ted   betn  abolished,  and   to  his  subsequent 
actions,  concurred     n  by  the  Uomml salon,    in  ®M.kln<?  &nd   continuing    to 
stake  •aid   sixty-day  appointment*  of  pet  sons  who   #'ere   assigned   to  do, 
or   to  attempt   to  do*   the   MM  char  cter  of  work  ".htch  hue-  been  done 
by  petitioner,  and  others  similarly  affected,  prior   to  January  I7f 
1928.      In   People  v,    Coffin,   Ma    111.   898,   «10,    It   l»   soldi 

1    hile   the  city  h.~s  a   right  to  actually  and    in  good   faith 
discontinue  any  position  when   the  MM  becomes  •*  longer  aaceesarjr 
or  ue.eful,  pit  nil  the  r  it  nor  the  em®.i®tim  tea1  any  right  to  con- 
tinue  the  position  in  foree  MM    to  remove  appellee  until  charges 
hsd  be<n  $T*Ttarr%$  ag»inat  him  and  sustained   by  the  commission  In 
the  manner  provided1  by  auction  %M  of   the  vivil  BarfiM  law.    (City 
ff, Chicago  v«  Luthardt.  lit  His  81a*  •)     Icithor  the  city  nor   the 
commission,  nor    -jo Ui  combined,   can  legally   abolish  a  position 
temporarily  for   the  urlswful  purpose  of  l^ter  re~e*tabllshia&  It   and 
installing  therein  another  person  M  employee** 

See,  aloo,   in  thio  connection,   the  case  of  McArdlo  y» 
City  of,  phie&gj^  818   111*  ajpf«  543,  $54-5*     And   in  People  v»  Ihompaon, 
Tie  in.  11,  Us  it  is  soldi 

'A  judgment  awarding  the   t*?*i  of  BaooVWBl  fcQ  compel  re- 
instatement  in  office  may  include  a  command   to  p&y  salary,    ( r-e ogle 
$j,mi Coffin,  279  111.  401|     18  B.  0.  L,  S#0|     ^tate  v *   ■  Jatfl<a5a  *«<»• ) 
226   *'•  fi  98*,)     T':e  rule   in  thlo  :»tate  lo,   Usml   the  payment  §8  JMJJ 
faith  of  the   salary  of  an  officer    to  a  fee  fnjjtt  <Mf  I  ioer  con»i.itute«T" 
a  SS  to  an  action  by  the  dg._  jMEl  officer  for  Em  aalasy  paid   to  the 
de  fac.to  offioer,        ( f',.c V jg^.*3   v«    ■  ■■  o hm  1 1 1 ,   .-81   £11,  £11  •)     The  well 
defined   exception  to   the  above   rule  Is  that  where  the   relator  lo 
ill  g-  lly  removec    from  his  office  and   the  salary  ha&  been  paid   to 
another   person   Illegally  appointed    in  hi*    stead   a     rlt  of  BttsUsMI 
will  be  awarded  requiring   the  reinstatement   of    MM   relator   in  office 
aad   the  payment  of  bio   »nl»ry  during  hie   illegal  removal*    (people,  v« 
Brady>  Z62  ill*   5781     *'^ oj^le,  v .   ■/■  t e v ena on ,  *7w   Id,  £>d9j     People  v*, 
Coffin,    supra* )  •• 

In  the  present  ease  we  have  considered  the  pie -dings  and 

the  evidence  adduced  upon  the  trial,  as  »ell  as  the  printers  briefs 

nci  uzr.ente  of  opposing  counsel,  and  Vf  find  nothing   that  would 

4n»tify  us   in   re-'Ohimg  a  different   conclusion  from  that   in  the 
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t cut eft  ceee.        the    f   ctu   in   ihe   two  oasoe  aro  Tery  eiaiilsir  and 
our  statfc    reasons  for   %h*     fflrwanee   of   the  judgment    rencUrea 
in  favor  of   Teuton  nr«,  w*   thinJc»  good  reason*  for   tho  affirmance 
of  tho  J  urgent  now   In  quest  Ion » 

ocordin#lyt   the  Judgment  of    the  circuit  couit  of 
Jinuft-ry  ;'•%   1930,  npp«r.l#d   front    is   affirmed* 

oanl*nf  I*.  J«t  and  K»rnert  J»»  concur* 


.'. 
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WILLIAM  J*  OuTXK, 

Appellee, 


TH1    Al'^IOAl   *L<,.CTFIC 
FU*  IOI   COR FOR AT I 01, 

Appellant • 


M  ru  w  en    nan?  c  att, 

K  CCTOTT* 


259  I  .A.  6?3 

ifiR.  mtxei  o»ii>xxt  neutianen  m  onmoir  of  the  mnmc 


In  an  net  ion  in  JlMMMJii   cc**«a©*d  Februwry  14  g  1387, 
te  reeoeer  commissions  for  the  sale,  for  $25,000,  of  c  ex  tain  shares 
of  the   capital   stock  of  defendant  to  one  w*  p,  Seng,  there  wan  a 
trial  before  a  jury  in   :ece«ber,  19£9»  resulting  in  a  rerdiet  and 
Judgment  against  defendant  for  $8800,  and    the  present  appeal  followed* 

Plaintiff *s  declaration  consisted   of   two   special  counts 
and   the  common  counts.        In  the   special   counts  it   is  alleged   in 
substance  that  on,   to-eit,  ncwe&bsr  1,  1925,   defendant,  an  Illinois 
corporation,  by   itr*  duly  authorised   agent,   employed   plaintiff   to 
procure  a  person  who  souls'    Unrest  additional  capital   in  defendant's 
business  or  would   purchase   sex*  of   its  capital   stocks   that  it  was 
agreed  between  plaintiff  and   iffiMal—t   that  if  plaintiff  procured  a 
person  who  would  sake   such  an   investment  or  purchase*  defendant  %opld 
pay  to  plaintiff,  as   compensation  for  his   services,   ten  per  cent 
[%&$)  of   the  amount   inserted  or     aount  of  stock  purchased;   that 
thereafter  plaintiff,  pursuant   to  said  employment   and  agreement, 
interested   one      .  ?•     eng  in  defendant's  buoinces  and   on,   to-wit, 
iecember   1,  1928,   procured   him  to   invest  £ 2 5,000   in  <  cfendar*t's 
capital    etockf   &no    thvt  by   r  aeon   of   the  premises  defendant  became 
indebted   to  plaint  if     in   the  sum  of  |tjjl  ,   which  it  has  refused   to 
pay,  although  often  requested,   etc*  efend^nt's  plea  MM  that 

of  the  general   issue* 
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On  the    trUl  plaintiff  te«tifled   In  hid  own  behalf  and 
called    as  m  witness  I  .      i  Levlngs,   defendant*  *  "  sale  a  manager*   or 
•director  of  •alts"    in  So v ember  and   December,  1925.     The   two  wit- 
nesses for  defendant  w«r«   said      •  P.     eng  and  Kdaun©  J.   Hc-nke, 
prectd  nt  of  defendant  since    Ite  organisation.     All  four  fitnesses 
were  examined   and    crosa-cxamlned   at  length  and    certain  writings 
were   Introduced* 

Cn  Jul/  21,   1923,   Loving*  and   defendant   entered    into  a 

written  contract   In   Mm   form  of  a  propooUion  or  letterv  addressed 

to  defrnd   nt  and    eigne d   by  Lcvinga,   and  merited   on  its  face  "Accepted* 

---hove  defend  Met9 1  nam*  *»y  H;<im«nd  J.   Henke,  president*,     A  part  of 

the  contract*   here  material,   la   ax*  follows! 

*I  am  offering   to  y«u  my  services   as  a  sales  manager  and 
salesman  of  your  products    >n   the  following  baaist 

You  are   to  pay  me  at   the    start  a  salary  of   ,-,>.X-   per  month, 
or  a  commission  of  1S<  on  the   sales  completed  by  my  own  efforts, 
whichever  amount    is  greater* 

Iftultaneoualy  with  my  duties  as  l    sales  manager  I   am  to 
devote  part  of  my  time  and    effort©  W|fa^gjW^f*|rf|||s;  fo-y  ffwm  par- 
ssratisn  am  additional  working  capital  to  th«"extont  of ,  not  Itfiy 
than  *<s5«     ■  ,  within  a  roasoansis.   time  and  ofT  fe  *  r kg  lusgr  s'^g  b X  e*  t  e,  „y  gj»i 
hen  my   ef forte    are   successful   In   th.-fc   Wttkfi   end""thls*'capitsVl8 
paid   Into  your  company,  yon  are   to  sake   the  following  e-rrangoaont  tilth 
me:0      (Here   folio*  detail®   as   '»©   ttjHI  now  or i nng^smag  ae  to  salary, 
commie*?  ion  a,   etc,   in  e&»*  euch  an  amount  of  additional  capital    is 
received    Oy  ee-fvndant). 

It  apDoars  from   the  testimony  of  Levin*;©  and   iienke  that 
after  the  execution  of   the  contract  .Lev lags   interests   the  Fiscal 
Engineering  w©,f  and   it  sgre*;    to  esideavor   to  rssiee   the  |ftS«4 
additional  capital  for  defendant   and    for  a  commission  ©f  1:5  per  cent  | 
thst     enke  on  behalf  of  defendant   VtftsWM    to  pay  such  a  large  com- 
mission «nd  he  told  Loving*  th»t  defendant  would  not  agree  to  pay 
commissions   in  exc«ee.»  of  10  per  oenti  aw   that   further  negotiations 
with  sale    S'lscrtl  Co*  were  •-..continued.      It   appears   from  the  t«utimony 
of  Loving s  and   plaint  It f   that   thereafter,  vita  -lenke*e  knowledge  and 
consent,   Levings  co   interested   plaintiff    tht   the  latter  agreed   to 
endeavor   to  raise  s&id   sum  for   defendant   on   the   Nsftis.  of  a  10  per  cent 
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commission  to  be  paid   'aim  by  def  «nd*nt »  *nd  Layings  promised  plain- 
tiff  that   in   «**»«  the  money  was  procured   through  plaintiff  'e  effort* 
defendant  would   pay  hits  such  a  commission^   that  thereafter  plaintiff 
ooa-uctoc  negotiations  with     ens  result lag  in     ens  purehastof:  of 

defendant  certain   shares  of  it  a  eapltal  stock  and  paying  '**.>  feme  ami 
$Sa»C00  therefor*  but  en  condition  thnt  a  eon  of     «ng  should  be  given 
a  position   as   «w  legman  for    Ocrfendnnt*  which"  cond  It  ion  defendant  agreed 
to  and   the  son  was  employed  by   itf  and   th&t  afte     defendant  had   receive* 
the  money*  flenke,   on   its  behalf  •  refused   to  pay  any  sum  as  commissions 
to  plaintiff*     levlngs  further  testified   tlmt  *th*  reason  #r«   Henko 
gava   for  defendant  not  paying  Mr.  fluycr  m  bee**us»e  of  young:  Mr.  -eng 
coming  into  the  business*  -which  mmM*I  contemplated  when  the 
negotiations  *ere  fire*  taken  up  -wither.     eng,  one    that  he  sU<s  not 
intend  to  pay  hoth  the  eoausl  salon  vM   take  Mr.    ''eng'e   son  into  the 
business*" 

Counsel  for  defendant  here  eoatend   that   the  verdict  and 
Judgment  ajf  against  the  manifest  weight  of   the  tvldKHOt  on  the 
questions   (o)  whether  plaintiff  van   the  procuring   cause  of   the   sale 
of   the  stock  by  defendant   to  Nttf,  f*>r  v£5»OOG,  and   (b)   whether  livings 
had  ^ny  autho  ity,  as  defendant's  agent,   to  agree   to  pay  plaintiff  a 
commission  of  10  per   cent   for  bringing  about   such  sale.       Vl   cannot 
agree  vith  the  content  Ion.       s  to  the  first  question*  while  the  evi- 
denee  was  conflicting,  we  thi  k  th at   IftN  jury  MM  justified   in  finding 
that  plaintiff's  efforts  were  th*  procuring  c*su#e  of  the  sale.      Ml  to 
the   second  question  *»e   think  it   sufficiently  appears  that  L-evings  was 
silver  authority  by  Henke*  defendant's  president  and  manager  of  its 
business   sf fairs*    to  employ  plaint  it  r    to  bring  ebout  a  sale   of   the 
etook  and,   if   It  was   effected   through  the  latter's  ef-'arts*   to  pay  him 
1  concise  ion  of   10  per  o  nt.     'ten  if   it  bo  considered   %h-.t  livings 
did  not  have   sufficient  authority,    the   evidence  discloses  that  defend- 
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aut,   throa&a  Heske,   had  kne  lcdgo  of  Leviago*    .-•-  oii   iloaa  with 
piaiatiff  «ad   pf   &h*  lafcWr' •  aogotiatioai)  with     £»*$»   re^ttlfciag 
la  tho  aale  by  d*f«Sfad*at  ©f   th*   «to«k  to  I Nag  aad  tht x eeelpt  by 
it  of  la*  ItlfdOJtg       Sad^x   theeo  clfcttssttyaae*  vf  do  act   think  that 
tfoftaarou  oaa  be  allows*    to  avoid  p*&jr»eat  of  the  agr*%d  «©*aiiB«<ioa© 
to  plaiaUff  ttololy  up&a  Htf  claimed  l«ck  of  Authority  gfl   Hi  aa- 
gioaiag  la   :«-viag«   to  vaploy  plaiatlff  oa  tha  temt  agreed  apoa* 
*»  |lftymHjLjttt« . '■*•    .♦  ir*  gaofta^  ^rffp©  ftt«»  HI  li«  :.;♦  m#  5«L, 
it  i<»   *aid«      *  ad  ttken  a  eeatract   ia  MMN  l|    any  agrafe   of  &  ccr- 
pofntloa  la  it  a  'behalf*  and  for  a  pttrpce*  authored  by  itv  chr.rt*r> 
&ao   th*  corpordbloa  r  tttffgg   the  best/it  of  th*  eoutraott  «i*hout 
object lea,   it  aay  bo  gflNHMMl   lg  IffPV  -^vhoristd  or  ratified  tho 
contract  of  its  agonfc.*       ffc&i  prlnatalt  is  ftftff  traad   la  ?&ae  ft  Cat 

Ti  MfflHifcrtfti  Flit?***  — t  f*r*  Mi  >•*  b'>*»  mm  it  upwpa*1  that 

the  geaaral  aaaagsr  of  a  torpors .tiett  coatractod  with  the  plaintiff, 
a  broker  *   %o  proawe  a  pvrofeaao?  fig*  certain  atoek  of   th*  ©arpors  tits* 
and,  tht  broke r  feariag  MJffiUfgjgi   is  selling  the  stock,   the  corporation 
reo*  ired  Iha  proceed*  of  Has  Bali  with  knowledge  of  th*  ftUeged 
ua&ttthoria*d  ©entr»ct  of  it*  off  leer.       The  Louisiana    «prp©o  coart 
affiraee  a  judgment   la  favor  of  tht  plaintiff  for  aanttiaaioita,      (See, 
alac,  7  ao  L.  JU  p.  1456,  nate*     SfJir^ilkX^J^IS^„^M^^gJJ9^Gt£i. 
14©  **©#  Sap*  95,  «9|     Hertford  f.  etc*  ffraaep*,  ftteJteJ!$HB8gt  12°  **<*• 
Sep*  e3*»  dag;    jjfladUBn, JSBBttMto. JWBMJa, fttei  **  *«     •  *«•*• 
a©.  Agp*  iffg  a©*,) 

far  the  resaeaa  i«dio^t#«J   the  4  act  gave  at  of  DM  »$SVfcift  taUfft 
it  aff  UnhNI  • 

'c*r1*k,   F4   J.,   and  5'?rner,  J«,   concur* 
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On  June   14,   192 S9   plaintiffs  caused  a  Judgment  by 
confession   for  £243,  on  a  written  lease,    to  be   entered   against 
W«  P.   Cooney,   the   lessee   of  an  apartment    in  plaintiffs*    building 
at  £©•  7555     outh    :hore  trive,  Chicago*     The  amount  of   the  Juc    - 
aont   is  made  up  of   rent,   claimed   to  be  due,  for   the  three  months 
of  April,  May  wnd  June,   19*13,  at  *7&  per  month,   MM  |M   attorney's 
fees*     Ob  defendant's  motion  the  Judgment  MM  opened   ant*  he  was 
given   leave   to  d>fen4»    the  judgment    to   stand   Ml   security*        He 
demanded  a  jury  trial,   and    In  M/\rch,   1930,   such  a  trial   *n?  had. 
kt  the   conclusion  of   c-'efeajli  n»*s  evidence   the  court  directed    the 
Jury   to   return  m  9**4  MM   in  favor  of  plaintiff**   and   they  eid   so* 
On  April  4,  1930,   the   court  adjudge--     NMt   the  judgment   for  w«.45» 
as  confessed  on  June  14,  19&8,  "etand    MMflMMrf   in  full  fore*    and 
effect   *    *  es  o:    the   date  of   the   MM!  It  MM   thereof,*   etc.       The 
present  Appeal  followed* 

It  was  provided   in   the  le<^ae   th  t  defemdfcmt  wrs  to  have 
ana    to  hold   the  premises  *:or  anc   curing   MM  term  commencing  on 
JJay  1,   1927,  and   expiring  on     pril   3C,  1928,   inclusive,  and   from 
year  to  yesr   thereafter,  unlet;      MM~   until   this  lease   shall  be  ter- 
minate c   at   the  date  laet  abov*  mentions.- #   or  *vt  *  like  date   in  any 
subsequent  year  thereefter,  by   MM    MfrftMJ  by  either  party  to  the 
othtr  of  not  lea*    than  sixty  (eo)   dnys'   notice   in  writing  of  such 
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termin^tion,  which  ante   notice   shall  be   delivered    la  pension  or 
sent   by  registered  mail,    vhen   bo  Lessor*   at   the  place  stipulator 
herein  for   the   payment   of    rent,  hiic,  when  to  Lease i§   at  the  address 
of    the  demised  premises*"     The  place  stipulated   la   the  lease  for 
the  pftyaent  of    rent  ««»  *•!   the  office  of  C».rroll#     chencorf  * 
Boenlcke*  agents*  Chicago**    and   It  MM  further  provided   th»t    -he 
■on.hljf   rent  of  175  should  be  paid   In  advanoe  on  the  flrat  day  of 
eech  and   every  month.     Th«  18*88   It   signed,  in  the  name  of  plain- 
tiffs by  eatd  agents  and   is  on  a  print  •(    form  drafted  by   wild  agents* 

On  tho  trial  Joseph  0*     »rd*ll  testified  for  plaintiff*. 
He  was   the  manager  of   the   renting  department   of  plaintiffs'    afrits. 
Plaintiffs  also  introduce*,    the  leaee  and  certain  letters  pnaatRfl, 
between  defendant  and   said  agents*     &9tm4tM%  nlone  testified  as  a 
witness  in  hie  behalf  ®m&  hs  introduced  other  letters  written  b. 
plaintiffs'    agents  to  hi*# 

the  facts  are   In  subs  tamos  *s  follows}     During  February* 
1928*  defendant   receive     a  typewritten  letter*  dated  February  15, 
1923*   addressed    to  him  *n#   signed  by  plaintiffs'    agents*  per 
ardell,   as  follows* 

"The  lease  on  premises  occupier'  by  you  continues  in  foreo 
and  effect  frost  May  1*  1929,  ml  em;-  you  notify  us  by  Jia».rgh  :t»  1928,,,, 
of  your  intention  to  cancel  sans* 

This  is  in  accordance  with  a  clause  In  your  lea«<?  which 
provides   that  either   the  lessor  or  lessee  way  terminate  the  l#ase  by 
giving  to  the  other  party  88  <;»ys  written  notice* 

We  trust  it   is  your  intention  to  continue  your  tenancy* 
but  if  you  con  template  movin     < 18  not  fail   to  notify  us  not  later 
than  ft«reh  1*  1928.* 

Beneath  the   ttlgnatnre  on  the  letter,  as  received  by 

defendant ,  is  the   folios in©  blank  for®,   in   typewriting* 

"Reply*  I'atet 

I  hereby  notify  you   that  1  _*lea  t0  retain 

the  premises  *bove   referred    to  for  another  term. 


defend  ?*nt  personally  n*8t8  on  8*14  letter,  following 
the  worrf  "Pats,*  the  figures  *3/l/%&,m  an<S  filled   in  the  blank 
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on  the  first  line  with  the  #ords  *co  not*   anc   stoned  his  nam  on 
the   blank  line.      lie  put    the  lfet'.cr   In  an  envelope,  etnaped   It  and 
properly  addressed    It   to  plaint  iff  fa'    agents   in  Chicago*      Ha  did 

not   cause   it    to  ha   registered,  hut  he   testifies.'    that   on   tha  way 
to  hi a  office,  about  a  o'clock  on  the  morning  of  March  i,  Mftfa 

ha  personally  d«po* itetf    it    in  an  ord inary  wail  hox  «t   the   comer 
•f  Eooseveli,     oad   and  Michigan     venue,   Chicago.     The  letter  was 
not   received   by  said   amenta  until  k-ontfay  Ktornin&,  Hareh  5th.     hen 
received    the   envelope   (introduced   In  ivMhMMf  by  plaintiff  a)   bore 
tha  peat-mark  of  "Mart   4th,  4   p.&.,   1928."        On     aturday,  iHreh 
3rd,  plaintiffs'    agente  WtH  dtfsfteaota     "Hot  having  heard   from 
you,  your  leasa  on  the  ■ysfMMMl  you  now  occupy   continues   in  fores 
and  effect  on  and   after     pr  11  |§f   1928,   and  "•.<■■  e  imve  so  MtfMHMa'   saak* 
on  our  hooks,"     Ml  Monday,  Iferch  !Hh,   they,  having  received  i ftAHMaMt't 
letter,  wrote  defendant i     "You  will  have  already  receive     a  letter  froa 
this  office   ta   the  effect   that,   inasBttea  a«s  we  had   not  btftld   froa  you 
on  or  before  X*rch  1st,  your   lease  MM  automatically  renewed.     Under 
the   existing  conditions,  yo»  ar#   obligator    to    take   care  of   the   rental 
of  this  aartaeafc    for  period  May  1,   UM   to     pr  it   I   ,   1929,  and  trm 
year  to  year   thereafter  until  l^asse  is  fllHrflVH    U  per  stipulated 
clause  in  leaae*" 

Defendant  further  testified  *&»*  ais   «i;tnatur«  w&a  on  tte 
lease  which  plain;,  if  fa  had   Introduced    in  evis;'s?no6,  hut    uh&t  he  MM 
"nev«sr  iriven  a  copy  of   it,*  MM   thai  he  *e»   indebted    to  plaintiffs 
for   rent  for   the  month  of  *§rt&i   IfMh   tmlv  ,  which  rent   {7*}   he 
tendered   in  court.       'fhe  evid«nee  further  disclosed    Hfc  |  a«f«SASMt 
vacMt        kat  *tp^rtiaant  on  April  12 ,  1924,  anc    the  keys   were  delivered 
to  the   janitor  of   tha  bullo  in   j   that  on     pril  i<3th  defendant   sent  to 
plaintiffs'    agent*  a  chock  §&*  ItSi  Na*Mlg   MM   MM    liMI   "for    cental 

prtl,   19*3,    ■   *  final   i-^ntal  due   &nti  Maa&Staaa   full   payment  of 
lease,"  *hioa  shock  was   returned  he  era  use  if    Mm  notation!  and   that 
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•Mid   agents  diligently  end eawored   to  rc-rent    the  &p>-rts>ent,  but 
it   r«>*aine.    waeant  curiae   the  aonthe  of  Hay  MM   June,   1928. 

l>ef  endsmt'e   oouaael  contends   th*t    the  court  erred    In 
directing  a  verdict  for  plaintiff  ,  and    for  the  reason  that  If  the 
Jury  believe   <;efend-.nt* I   te  tlmouy   (that  he  personally  mallet   hie 
letter  to  plaint  if fa*    agent*  on  the  morning  of  JSnroh  1#  192$,  no  tt  ly- 
ing the»  Heat  he  its'  not  wi*fc  to  rt»t^in   the  leased  prcmiaea  for 
another   term)   they  %culd  have  been  Justified    in  returning  |  we*-diet 
finding  in  aubat&nce   thai  the  tern  of  the  leaee  had   ended  on  April 
30,  1929,  and   th,--t  defendant  va*  only  indebted,   to  plaintiffs  for  rent 
for   th«  ttvsnth  of  April,  1923*   iaaenach  as  isfvttf -at   had   suf ''ioieafcly 
and  in  apt  tia«  MU&lttJ  with  the  jpravialoas  of  the  lease  relative 
to  termination,   supplement*";'   M  they  *ere  isy  th#  letter  of  plain- 
tiff v*   amenta  of  February  Iff  1923.       Plaintiff «♦    ceune*l»  on  the 
other  hand,   contend   Utet   ^her*  was  no  die  put  (MS  ^ueetion  of  fact  fair 
the  jury  to  p*&s  upon  bec«tuee  (a)   defendant'*  notice  of  termination, 
dated  ^arch  i«t,  w&ss  neither  "delivered   in  para  en*  nor  *r«wt  by 
registered  aa.il,*  and   (*>}    IJM  »^»ite   MMI  aot  mailed    in  tine  ae 
appear  a  fro*  the  pit -t-«ark  on   ths?  -envelope* 

it  will  be  enoerrtc  that   in  the  letter  of  plaintiffs1 
agents,  «ntec  ^ebruwry  ll>tfe»   ',->•'■  fondant   la  si^irlaed   that   the  lease 
will  continue  in  forst  and   effect  fro*  May  1,   1923,  unleee  *y»tt 
notify  u»  by  liarch  1»  X9LS.  of  your   ir.tenr.ioc  fee  cancel  «**»,*   and 
that  in  the  letter  no  surreal  ten   ie  H&a«ie   Uatl  &uch  notification 
should  be  sent  hy  registered  sail.         t  think  fc&at  tfca  letter, 
eapecinllj;   as   it  appear  a  fM  v  b  **»•   tfesH  defendant  w&»  *  newer 

►;lven  a  copy  of  the  ls«»«"   ihiah  Wat  drafted  by  plaintiff  a*    agents, 
should  d*  considered  u»  aj»9untin£   l0  ■  waivar  of  the  provision  of 
the  lea*e  thnt  defendant*  a  notlf  imtion,   if   eent  by  Kail,   should  be 
by   registered  mall.       -  ueh  or  ainilar  prow iriona   in  lerwea  may  ba 
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walyed   (M   t'orputi  Jurts*  p.  102",   »<•«.   149* )       n6   we  do  not   think 
thet   the  f*ct   Mtet   the   envelope  containing  £<?fendnnt*8  letter  bean 
a  poat-nark,   indie   tin-    -h   t   th*  latter  was  not  nailec   until  March 
4th,   conclusively  and   as  a  natter  of  Ian  ov«rco»e»  tie  fend  ant' a 
testineny   that  he  per  tonally  nallst*    it  «»rly  In   th<?  no  rain:    of  Karen 
let.  In  apt   tine  to  comply  with  the  previsions  of  the  leans  and 
plaintiffs*    letter  of  ^ebrnftxy  l*th«      In   war  opinion  under   ths  con- 
flicting evieenes   It  «as  for  the  ^ury,  properly   lnetrneted ,  to 
deteralne  whether  or  not   defendant's  letter,   containing  notice  of 
the   ternln-.tioR  of   the  lea?e»  met  nailer   on  March  l*t  or  M*;roh  4tb« 
It   hae   been  e>ot   e<    fch^t  a  post -mark  on   the  envelop*   of  a  letter   is 
not  conclutlvtv  but  only  prina  fgcle^  evldeacs  of   the  date  of  milling, 
(.-helbnrne   Falls  Bank  v.   ?<w»lsyf   l§fi  Sass,   !?«?,   131|     ne*  Haven 
Bftnk  v»  »UeheU»  15  Conn.  206,  M*»|     16  eye.  p.  loe»,  sec*  d»  1.) 

Our  conclusion  Is  that  the  trial  court  erred  in  ttfi -ctlng 
a  verdict  for  plaintiffs.  ocort  Infly,  the  judgment  *pp«stled  fron 
Is  rev*  r  sec   and    the   cause   reaanded* 

s&v  Ml  I  "Haw;;  I  • 

canlan,  ?•  J«,  and  Krrner,  J«,  concur* 
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Vr,.,SO   6  !10*T-.IX0*S*U, 

Appellee*, 


V. 


CHICAGO  IA7I1«AL  LI1H5    IB  >UVA»C£ 
'..OltPASY,   «  eorpor    tlon, 
pp  ell  ant. 


APMaL  FfcOfc'  muixcipal 
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By   this  appeal  defendant   seeks   to  rt'Terw  a  judgment 
again-  t   It  for  $1448*  rendered   on  March  16*  1930*    in  an  action  of 
assumpsit,  trite  without  a  Jury*   on  a  life   insurance  policy*   dated 
April  3,  1929.       The   stipulated   premium  to  be  paid   wa»  two   (|2) 
doll* re  per  month*       Plaintiff*  as  the  wife  of   the   Insured,    Mbert 
Bostenkowski*  was  the  named   beneficiary*     He  died   at   Mm   age  of  52 
years  on  May  28*  1929*  lees   than  two  months  after  the   issuance  of 
the  policy*   from  "hemorrhage  from  stomach"  and   *  cirrhosis   of  liver" 
as  stated  In  the  certificate  of  tents  of   the  attending  physician* 
Br*  is   H.     arssewskl,  who  also  w%»  a  witness  for  defendant  on   the 
trial*       There  was  no  dispute  as  to  the  emoust  ^m  under  the  policy* 
If  any   sum  was  legally  due*     Defendant's  defense,  ae  stated    In  its 
nff  Id arit  of  merits*  was   tn   substance   that   In  the   Insured1  s  application 
he  mede  false  statements  or  representations*  which  were  mat  rial  to 
the  risk  and  *»re   rolled  upon  by  It  ae  beta*?  true  when  the  policy  «ti 
Is  ued.       In  the  policy  Is   the  provision   that  "this  policy  and   the 
applies) tlon  therefor*  a  copy  of  which  Is  hereto  attached  mA  mace 
a  pMfl   cf  the  policy*   constitute   the   entire  contract.* 

The  application*   signed    in   the   name   of  Albert  Kostenkovski 
by  his  son*  Ijliftj   and   with  his  authority,   is  d*ited  Vehruery  21,  1929* 
about  six  weeks  before  the  policy  *as  issued*     So  medical  examination 


of  the  proposed   Insured  was  requires   or  then  or  lmt#9  had*       ©me 
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of  the  statements  and   representation*   In   the  application  arei 

■Is   the  und «r signed  ,  hereto,    apply   for  one  of  /our   special 
advertised  Annual   Renewable  and   Convertible  Ter«  Polio iea|   and  hereby 
represent  Mvs  declare   th#t   I   an  now   in  go;>d  health,   and   of   sound  alnd 
to  the  beat  of  ay  knowledge   tunc   ocllef *  •  •  • 

I   further  agree  and  declare  that  all   stnte»eate  and 
snswers  to  questions  herein   iff  and   shall  be  treated   ns  Material 
to  the   riak  and   shall   for*  p»rt  of   the  polio/  contract  issued   to 
ne  and    the  whole   truth  »f   such  etatenents   nnd   sneers  is  the  basis 
of  and  part  of    the   consideration   for   such  insurance   which,    if  granted* 
is  conditional  on   there   haying  been  no   intentional  misrepresentation 
or   vuppreeftion   of  fncts*   *    *    •• 

Aaont'    the  questions    in  the  application  aa.'    the  written 

answers  thereto  are  the   following! 

"13*       Have  you  |Wf  |MI  treated  or  operated  on  by  a 
physician  or  surgeon?     (   ns.)     •So** 

IS*     Haws  you  ewer  been  treated  for  .'my  of   the  following 
diseases  or   ailments*     Heart*  lun   ,   stoawch,   liver*  kidney*  *   * 
intestines*  *  *J     (Ann.)     •»©•• 

13*     Have  you   ever  been   refuse*     a  policy  as  applied   fay 
by  any  life    insurance   coapany*   aeroci   tion  or   society?      If    so* 
which?     Give  name.      (.ne*l     ***©•"• 

On  the  trial*  after   plaintiff  had  wade  a  prism  facia  oese* 
by  the   introduction  of  the  policy  (to  s*hieh  was  attached  a  copy  of 
the  application)*   etc.,   and  had   rested*  defendant*    to  sustain  its 
defense*   introduced  various  writings  and  eight  witnesses  testified   in 
Its  behalf*      In   rebuttal  plaiatlff    called  &e  witnesses  Joseph  Lusoa 
and  Edwla  Kostenkowski.     The  following  facte  appeared    in  oubatanoe* 

l»efend*at  advertised   its  policies   la  the  *  Chic,  go  Journal** 
a  newspaper  published  in  Chicago*         olleitors  for  subscriptions  to 
the  paper  also  solicited  applicants  for   insurance     ritten  by  defend- 
ant.    Luscs  was  one  of  these  solicitors*  and*   through  his  efforts 
the  application  in  question  was   secured*  on  February  21,   1&&9*  at 
the   injured* a  office.     Utscs   turned   it   la  to   th*   Journal  and    the 
Journal  delivered    it  in  its  present    form  to  igftosdaut  about  if-aroli 
|f«  1929*     B«  fl*  Sahner,  defendant's  agent  employed    to  pass  upon 
applications  and   determine  whether  policies  should  be   issued   or  not* 
examined    the  particular  application,  approver    it  and    the  risk,  and 
advisee;    the    issuance   of  the  policy,   which  was  issues  and   delivered. 
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slth  copy  of  the  application  htt-ched,   to  the   lntur*.<    «bout     prll 
3*  1929*        The   deliver/  wne   by  mM.il   In  a  letter  properly     d<  reused 
to  the   Insured*         hen  ^ahncz   prosed   favorably  upon  the  application* 
he   noted   oc  the  aesutpwlen  and  h*d  no  knowledge  to   the  contrary  that 
the    insured's   stetement*   And   represent*,  tlont  thrrcin  -acre    true*     hen 
the   policy  m   fin-illy   issued   cefentisJit   relied   upon   the    truthfulness 
of    s«*.id    ntstcB*:.*t*   end  representations  end   h«d   no  knowledge   to   the 
contrary*  fter  proof?  of  depth  h*>     been  furnished*  defendant 

refused    to  pay  anything  on   fclM   policy,  beoause   It  for  the  first   ti»e 
learned  that  the   Insuree   «M  not   In  good  he  lth  when  the  applies tion 
net  nade,  tmi   *hfcn   the   policy  ««*   i§&u*^»   and    th-t   the  answers  to 
question?  Hos.  13,  IS  and  13  In  the  appllc  tion  (above,  set  forth) 
were  filse  and    fraudulent.      It  appear*  tfcfct  the    Injured  had   suffered 
fro*  cirrhosis  of    the   liver  for  six  «©nth,s  prior  to  hit  de*th|   that 
about  ftarch  1*   1929  (more   than  one  aonth  before   the  policy  waa 
issued)  he   suffered  a  severe  hemorrhage  of    the    stomach;   that  he  wu.e 
inuec :  lately   and    thereafter   treat«d   by  £r ^sS8%^«kt   tor   this  and   other 
ailau-nta,   and   thst  a*ld  «tosi»ch  ailatant  Ml  the  principal  cause  of  his 
death*  -    the  liver  allnsent  being  a  second    ry  eauee*      t%  further  appears 
that   the   insured   »ede  written  upplic-.tlon  for  ■  110*000  policy  of 
life   insurance   to  the  STew  York  Lif«?  Insurance   Company  about  January 
20*  1957 1   Kftnl   about    tfcl  sidels  of  :Fcbrtt«ry»   1927*  before   the  jaaking 
of  the  application  her®   involved  »   the   insured   received   notice   that 
his  application   to   said  So*-  York  NW9  h*o   be*?n   rejected,  on  noGouat 
of  his  sut    sring  from  high  blood   pressure*  heart   trouble  and   sugar 
in   the  urine* 

4ftcr  reviewing   the  evidence,   una  considering  the  printed 
briefs  and    arguments  of   respective   counsel*   *t  have  reached   the  con- 
clusion  ihnt  the   ju  £»ent  appeal? \4   nuet  be  reversed*      It   is  clear 
that    thf    insurer  *a«  not    In  good  heslth  on  ?tbru-    y  21,   19<9,  as  was 
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etated  he   waa   In   aald  application  to  defendant.     It   Is  alao  clear 
that  the  anewere  to  ^ueetions,  Hon*  13,  !'•  and  13,   in  the  application, 
were   falae  tmci   wore  a»t trial  nisreprosentistione,   rtlied  upon  by  defend- 
ant »e  being  trut»       In  P«  C,  Fidelity  go».,T>  Flret  H     tonal  Bank^,, 
233  111*  475,  481,   It   te   m   id  J      *?he  lav  ia  well   settled,   in  it  a 
application  te  insurance  contracts,  that  a  mir,repreetnt&tioa  of  a 
Material  fact,    in  reliance  upon  which  a  contract  of   insurance   is 
lasued,  will  avoid   the  contract,  and   it   is  not  essential,   in  equity, 
that  ouch  a  misrepresentation  should  be  kao^a  to  be  f$l»e.     A  material 
Misrepresentation,  whether  Mat*   intention  lly  and   toe-  ins  1;    or  through 
Mia take  and   in  good  faith,  will  avoid   the  policy,*      {See,  also,   1  Say 
on  Insurance,  3rd  Kd.,  ^ee.  1U»  pp.  34©~9|     Banco gk  v.  Knights  and 
Lad  ice  of     ■  curity.   303  111*  -$&9  71.)     MM  the  falee  gnawers  to  quae* 
tlbaa,  Hofl.  13  and  15,  being  aaU'.rial  to  the  risk,  render  the  policy 
void  and  bar  a  recovery  thereon.     tCroaee  y.  Knight  a  and  ladies  of 
j£oaj£.  254  IU,  80.  B4|     UmiiWr  Til  IN"-1^  '^  ?■■»  tft*»  22X  Ui* 
IHM  420.  423|    ngaHtrl  TH  IfctflTIlt t tflHl  Mtl  lUli  fiiff  **•  m»  App. 
7^#  7*i    ?«?a«r  Yrll,&aiij&&s._Jin^  i?a  x*i*  app»  *it 

S3.)     And,  ae  to  the  falee  answer  to  nusstion  Ho.  13,  the  rule  in 
the   a*i»et  (^rajffa,  y»  Independent  Order  of  JHBtntfttaabJMW  SBtte  «I>P* 
49o>  SOv-lj     Peteraoa  t.  M^alafetsaa  life  lag,   -a.,  115  111.  A$»p.  421, 
424 1     37  '-or pus  Juris ,  p.  4C7.  Sec.  131.) 

It   la  contender    by  plaintiff's  counsel,  however,  that 
because  of  certain  testimony  given  ia  rebuttal  by  plaintiff'* 
vltacaeea.  luec*  and   Sdwin  Hostenkowaki.   these  principles  cannot 
be  applied   in  the  present  case.     Lusca,  agent  for  the  Chicago  aournal 
in  procuring  the  application,  teat if  lee   in  substance  that,  when  he 
solicits    the  inoured   in  the  latter1 a  office   on  February  21,   19£©t 
the  latter*  a  eon,  Sdwin.  alao  was  pveaea&i  Matt  the  insured  said 
that  he  ana  in  an  •a«ful  hurry*    to  leave  the  of  I  ice  and  before  leaving 
directed  hia  sea  to  alga  the  applicvtioa   in  hia  ( iaaur  t?d  * « }   rmmej 
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fch-t  he  (Luaca)  did   not   »*k  the  insure??:   any  of   the  qutotlons  in   the 
application,   out   did   •  sj|  ^ueatioac  of   *,ht   eon  anc    received  .answers 
fro»  hlnj   th'.t  he   (Luvox)    filled    in  the   answ&ro  to   the  tiuertlons} 
and   that  after  this  h»tf  been  done  the  eon  eiGned   the  applle  tion  in 
the   Insure •*  nnne.     The  te^tiMon?   of   the   eon,  Kduln,  wa,n  mibctaatially 
the   sar.e,  but  he  further  testtfir*?    th-  t  when   the  policy  and   the 
attached   copy  of   the  application  eubeetiUsntly  MM  delirerec   to   the 
insured,   he   (ineured)   *sav  the  e.pplici  tion* .     ^e  cannot  ngree  *ith  the 
above  contention  ef  plaintiff • l   couneel.     The   insurer  Bade  his  aon, 
Kdwin,   hie  M#Mi   to  s\r*n  the  application  in  his  name   and  hit  purpose 
in  eo  doing  r-as   to  obtain   insurance.       Icfendnat  laaued   the   policy, 
relyinp  upon   the   truthfulneai    of  the  snares s   in   the  application*     hen 
the   insured    received   the  policy,    to  tshich  *sr  attache*'    a  copy  of 
application*   he   ttm  the  lnctruncnt.     He  asust   conclusively  be  pre  tuned 
to  have  read  the  application  *hich  MM  a  part  of   fcfei  policy.    (Bro^n 
»•   MtJtL  BjMfclll  CQ»»    $$  y*^*   R«P»   Ml  4li      ?ee_,.Yc:rk  Life   Ins.   Ce,  y0 
Fletohgr.  117  U.   I«   519,  529.)       And  e   reding  of  it  Mast,  undxr  the 
evidence,  have  disclosed   to  hi*  that  certain  stateaentu  and  representa- 
tions  therein,  material   to   the   risk,  were  untrue,     Tel  he  dl<^  not  notify 
defendant  of  the  falsity  of  s*ld   statements  and  representations  but 
kept   the  policy.     By  these  acts  he   ratified  and  adopted   the  application 
as  hie,   as  well  M   the  answers   to   th*  ^ue.itlons   therein  contained*       .ad 
plaintiff    cannot  now  el&la  any  benefit   from  the   policy,  based  M  It   is 
upon   said   false  statements .      (jFational  Onion   v*    .  rnhorat,   74    111.  t~pp» 
482,  48V t    kcOrsevy  y.  Btloaal  Union,  IM  id.  62,  !•«*§     Cohen  v.  Hew 
York  Life  Ins.  Co..     58  id.   545,  *52.) 

Furthermore,  the  uncontradicted  evidence   introduced  by 
defendant  discloses  thit   after   the  d»ts   of   the  application  (February 
21.  1929),   ejjd  before   the   issuance  of   the  policy  (April  3,  1929},   to- 
wit,  on  If   rch  1,  1929,    the  appllcr»at  h»d  a  second  and  very  severe 
heaorrhafce  of  the   stoa*ch  and  bees&e  very  ill,  and   that  he   then  and 
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there&fter  knew  ci   hie   critical  condition,  but  he  did  not  aake 
any  disclosure  of  tht  faata   te  cefendttnt.         hea  the  policy  was 
delivered,  and   Bt  a  tlae  when  hie  conditio*  wac   etill  very  aeriouet 
he  aade  no  disclosure  hut  accepter*  the  policy.       The  principal  e&uet 
of  his  <ie-th  en  Kay  28.  1223,  MM  fluid   stomach  ailment.     And   in  the 
application  hr  and  agreed   that  the  insurance   should  not  beooae 
effect lva  until  he  had   received  the  policy.       Under  these  f«cts  and 
circumstances  ^e   think  thnt  it  «*a  Ma  duty,  before  accepting   the 
policy,    ■><*  ndvlae  tfefcadnat  of  hta  chaagoc   condition  and   serious 
iliac?,  and  of  which  it    :    •>    i\nor*?nt»  and   th't  Ml   failure  ho  to 
do,   especially  at  he  aurt  be  preeuae<t   to  feaYf.   then  knoim  the  falsify 
of  aat^rlal   at-teiaenta  in   the  application,  amounted   to  such  o  fraud 
on  defendant  U  avoids  the  policy.       In  72  Corpus  Juris,  p.  1872, 
See,  *•£,   it  is  ani<J«     "There  a  etat«Kent  has  been  ajovde  hy   insured 
with  reference  to  the  subject  xatter  of   the  insurance  in  hia 
application  ther>?for,  if  a  owterlal  ebaBga  occurs  "before  the  policy 
ia  Issued   of  which   th«  cocepany  1*  Isaorsat,   the  duty  of  disclosure 
rests  upon   Insured,  provided  he  has  knowledge  thereof."     And   in 
I^ultnhle  Life   Aeuar.   "oc.  v.  Kc^:lro^x  S3  f»««   I  ep.   631,  6$7,   it   la 
imldJ     "An  intent leaal  sals? ten   to  discharge   thf,t  duty  perpctretea 
a  plain  fraud  upon  the  eeapsny,  vhieh  neeeeserily  avoids  the  con- 
tr*et.»     (See,  also,  £able_v_»  Bft  ■'■*  Hta  *gi»„,cP.»»  111  fW«  *«p»  !»• 

For   the  reason*  indicated   the  Judgment  ef   the  Municipal 
court  is   reversed  with  finding  of  facia* 

tth  ?Tjri?aro  of  facts* 

canlan,  ?,   J.,  anc  Kernert  J.,  concur. 
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▼•  find   as  fscts  In  this  one*  that  the  Insured*     lbert 
I estcakovskl ,   on  February  tt|  1929,   directed  his  eon,  Kdwin*   to 
eigm  the  application  horn  la  tjue^tloa  for  blm  ami   la  his  name  tor 
the  purpose  of  procuring  tht  policy  of  insurance  which  defendant 
issue?    and   JtHwi»<   to  his  oa     prll  |j  19£9|   that  certain  state- 
ments enc   representations   contained   la  the  application*   to  tht 
effect  that  he  wis  la  good  health*  had  never  been  treated  by  a 
physioian*  had  never  been  treated   for  a  disease  or  ailment  of  the 
stomach,  and  had  never  been  refused  a  policy  of   insurance  as  applied 
for  by  any  life  insurance  company,  were  false f  that  defendant  re* 
solved   said  amplication  and,  believing  and  relying  upon  said   state" 
ments  and  representations  a«  being  true,  and  having  no  knowledge  to 
thf    contrary,   Issued  the  policy!   thus  when  the  insured  received   the 
policy  he  saw  a  copy  of  said  application  and  knew  that  said   state- 
ments and  representations*  on  the  strength  of  which  the  policy  was 
issued,  were  not  true  f   tint  he  further  kne *   at   th«?   time  that  he  was 
seriously  ill  with  a  stomach  ailment  which  had  increased   in  severity 
from  March  1,  19^9|  Nsal  he  did  not  notify  defendant  that  said  state- 
ments and  representations  in  said  application  vers  false*  or  that 
his  *' torn* en  ailment  had   increased   in  severity  and   that  ha  MM  then 
seriously  111,  but  he  »ccept«e   the  policy!   that  the  principal  cause 
of  his  death*  less  than  two  months  later,   on  i.-ay  Ml|   1929*  waa  said 
stomach  ailment |  and  thp.t  defendant   is  not  indebted  to  plaintiff* 
the  earned  beneficiary  la  the  policy,   in  any  sum* 
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defendants* 


On  Appeal  of  F'.mrY  90LZ9KH0, 

Appellant. 


A§HM*  FFOK 
on  cuit  court, 

COOK  COURTY* 


259  I. A. 

a*.   JO-TIC,   3BK&SY  JKUVSK/.L'  THE'  OP  HI  01   OP  TIB  MM* 


On  June  26,   1929.   complainant   filed   a  bill   in   the  circuit 
court  to  foreclose  a   second   trust  deed    on  certain  premises   in  Cook 
county*        Ch«   trust  deed,  dated     prtl   1,   1929.   had   been  executed 
and  deliver*?*  by  Kva  ."ayder,   then  the  owner  of  the  premises*       fter 
the   cM.se  w%s  at   issue  there  wan  a  reference   to  a  master   in  chancery 
who*  after  hearing  evidence,  recommended    that  a  decree  of  fore- 
closure be  entered,  subject  to  a  first  trust  deed*     on  the  hearing 
it  appeared   Ui  t  £tu    tqrder  on  June  1'  ,  1929*  by  warranty  &ee&f  has 
conveyer    the  premises    to     •  Ocorg<-     oodg,   and    that   on  June   1?,   1929* 

code,  bywtrrtinty  deed,  hid   conveyed   them  to  Fanny  3oldberg,   both 
conveyances   Doing  subject  to  said    first  and   second   trust  d  MM  MJ    that 
Fanny  Goldberg,  on  June   17,   1929,   had  executed   •   third  trust  d eed   on 
the  premises   to  B«  B«  Barnett,   as  trustee,  purporting  to  secure  four 
principal  notes  »g  regating  910*000 1   thi  t   sh*   and  Burnett,   an  trustee  , 
we  t  mads  parties  defendant   to  complainant* I  bili|   th&t  she   answered 
the  bill  but   th/ct  B&raett,  as  trustee,  was  defaulter  J  ami   th   &*  whoa 
the  bill  wse   filed   complainant  di;    not   know  *ho  the  ownere   ml  holders 
of   s«id   four  notes  were   r*nd    they  were  matie  parties  defemcamt  as 
"unknown  owners,   sto."   and   they  had  boen  served   as  such  by  publication 
in   the  usual  manner  and  had   not   appeared   and   had  been  defaultec* 
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During  the  progreot?  of   the   hearing,  Far.ny     oldberg,  who   It    then 
appeared   w»g   the   wife  of  Barnett,   objected   to   the   taking  of  any 
further   evidence   in   the   cauae  until      •   George      ocds  had  been  nace 
a  part/  defend r<nt   to   the  bill  by  hie  proper  none*       The  objection 
was  based   on    the    resumption   that  "  ood«  was   the  owner  and  holder 
of   the   four  notes   secured   by   the   third   trust  deed*      ft  on  evirenoe 
taken  at    ;h<?  time  It  appeared   tht  neither   complainant  nor  his 
eolieitor   had  tiny  knowledge*  when   the  bill  wrs  filed  or   «t  any  tine 
thereafter,  ae  to   tho  whereabouts  of   <:>ood»   or   that  he  was  the  owner 
and  holder  of   the  notes  or   %ny  of   thenf   Ustl  neither  Dannie  Goldberg 
nor  Burnett  knew  where    >'«dds  Heed,    it  appearing   that  he   die.  not  hare 
a  "very  permanent  residence}"    that  Burnett  did  not   know  whether  or 
not     cods  was   the  owner  and   holder   of   the  noteef   and    that  personal 
inquiry,  mad*?   by  complainant'  e   solicitor,  at  the  pl*e*    in  Chieagn, 
where  Snmett   said  ht  had  address*     eommunic  rations   to     o  dp,  disclosed 
that    'cods  wmg  not  known  at   that  address .       The  master  gig  If  lilts'   the 
objection  anc    the  he  ring  continued,  resulting  in  his  making  a  report 
recontaend ing  Ustl  a  decree  of  foreclosure  be  entered   in  favor  of 
complainant*     Fanny  Goldberg  filetf    formal  objections  to  the  report 
upon  the   same  ground,  which  were  overruled  and   subsequently  ordered 
to  stand  ae   exceptions  before  the  chancellor.       n  February  11,  1930, 
after  a  he   ring  on   the  exceptions,   the  court  overi-uled   then,   con- 
firmed  the  master •e   report  and   catered    the   foreclosure  decree   in 
question,     Psnny  Goldberg  alone  has  appealed* 

he  here  contends   ftfcmi  the  d^cre*  should  be  revereed  upon 
the   sols  ground   ae  urged  before  the  master  and   the  court*     The 
contention  is  without  merit,         ome  of  th*  adjudicated   e^scs  eited 
by  her  ae   supporting  her  contention  are  esses  whe  e   it   appears  in 
substance    -ht  the  complainant,   knowing  the  name   of  ■  defendant  but 
desiring  to  conceal  the  fact  from  him  of   the   institution  of  the 
suit,  fraudulently  attempts  to  obtain    service  upon  him  under    the 
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d«dl)jn»Uon   or  d  e script ion   of   "unknown  owner,"    «to.     But   (his   is 
not   such  a  eaoe.      It  owes  aot  appear   from  the   evidence   that  either 
at   the  tine  the  bill  wss  filed,   or  when  the  hearing   MM  had   before 
the  neater,   either   complainant    or  hie   solicitor    anew   oflov&i  the 
owner  end   holder  of   the  four  note*    *« cures    ay   th*    thiro   tx  u»t  deed 
executed  by  r&nny  loldaerg.         *nd   there  #&a  no  positive  proof  that 
anybody  knee   that  Woods  was   the  owner   and  holder  of  any  of  them 
or  toie-w  where  he  reeidc-d   or  eould  be  found*        ^nd    it   is  not   contended 
that  there  vere  any   irregularities   In   the  Banner   in  «hioh  the  owners 
or  holders  of   **ld   notes,   whoever    they  xsay  be*  were   brought   into 
court  under   the  designation  of  unknown  owners  or  holders*     Further- 
more,  it   is  well  settles   Im  that  a  party  on  appeal   can   only  complain 
of  an  error  which  af  octs  his  or  her  own  rights,   and    that  a  defend&Jit 
to   a  bill   to   foreclose   a  uortga^e,   as  Panny  Goldberg  is,    tunc   who   is 
prope-ly  before   tne   court,   ennnot  a-, sign  as  en  e.     *,h-t  another  defend- 
ant, not  objecting  to  the  cecrec,  was  not  properly  brought   into  court 
by  publication.     TffljfflTlf  Tl  flBJl  W  I3ULo  &OS,   *>K>1     Culver  t»    .ouglet 
1«5   14,  417,  41»-2G|     I  onh  >»  t.   Joyce,*  257   id.   Utf  ll^-«,) 

the  decree   of  February  13,   1950,  appealed   from,    should  be 
affirm*-'   and    it    is   so  ordered, 

mmus 

ct-nlan,  t«  J*,   arx.   Keznur,  J«,    concur. 
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I   LIVIIHUG*  THE  OMHI3B  0?  tJSX  00ORf, 


This  was  an  action  commenced   by  Harold  Kand«lbaum  against 
Aetna  Acceptance  Company  in  replevin  for  the  r«cov*?ry  of  an  automobile* 
the  car  not  be  in     found,   plaintiff  by  hie  amenta     statement   of   claim 
proceeded    in  trover,     the   cett*e   watt   tried  before   the  court  without 
a  Jury,  *ho  found  the  defendant  guilty  end   assessed  plaintiff's 
damages  at  $447*50 •       this  appeal  followed* 

Defendant   is  in  the  automobile  finance  business  buying 
paper  secured  by  conditional  sale   contracts*        Plaintiff  purchased 
an  automobile  from  auburn  vwdlawa  Motors,   Inc.,   for  *<bich  he  was 
to  pay     1,550|     he  wis  allowed  H<l  for  his  old  Sash  automobile 
and  paid    sufficient   cash  so  as  to   recuce  his  debt   fox    tmia      utomobile 
to  %  1,149*40  for  which  he  executed  a  promissory  note  MM    conditional 
sals  contract*     This  note   was  payable   in  monthly  installments  of 
$95*70  commencing  January  10,  1930,  until  paid.       The  note  and 
conditional  sals   contract  were  assigned    to  defendant  who   r  chived 
the  first  payment  from  plaintif     January  lis   1930.     February  10, 
1930,  an  employee  of  defendant   Informed  plaintif;    thftt  he  represented 
the  defendant |    Hftl  «*fend*nt  f«lt    insecure  because  of  some  act  on 
the  part  of  the  company   th»i  sold   plaintiff   the  automobile |   that 
the  people  who   sold  him  the  automobile  had  put   two  or  three  mortgages 
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oa  their     utomcbile   deals  an*   that   the  property  would  have  to  be 
token  in*    Te  fa  newt   er.iut     "all  rifht,   I  will  co  r  own  eith  you.* 
Plaintiff  drove   the  automobile   to  defendant*  a  oft  lee  and  garage 
where  ho  vaa  aakefi  for   the  keyoi  he  gave   the   keys   to  defendant* a 
employee,   and   vae  given  a  receipt   for   the  autoaobtle*      Plaintiff 
h»<*  no   further  conuunicrulon  with  defendant   until  Febru  •  ry  13,  1950, 
when  he  appeared  with  a  deputy  bailiff   of  the  Municipal  court  of 
Chicago  and    caused   a   replevin  vrit   to  he   served   on  defendant,      ?m 
the   enne  day  before  plaintiff  arrived  the  sherifr    of  Cook  county 
executed   a  replevin  *rit  on  defendant   In  a  certain  cause  pending  in 
the  circuit  court  of  Coak  county  in  *hich  the  Gordon  Motor  finance 
Company  *aa  plaintiff   MM    the     etna  Acceptance   Corpor   tlon  *ae  defend" 
ant  and   took  possession  of    the  Packard  automobile   in  <iueatiou   in   tho 
inetmnt  cruae,  consequently   the  offend  iat  ^ftss  unable   to  deliver 
possession  of   tne   auteaobllc   to   the  bailif?   of  the  Municipal  court, 
February  27,   1930,  plaintiff  wss  advised    that   she  automobile   in 
question  h*d  been  t«ken  possession  or  by  th«-  ehsrif:"   of  Cook  county 
under  a  writ  of   replevin  leaned  by   th*  Circuit  court  of  Cock  county 
in  MMM  £c«  MMttilg  entitled  Qordea  Motor  Finance  JMJMMJ  v.     etna. 
Acceptance  Corporation* 

The  plaintiff   tnirocueed  in  evidence  in   this  MMM  the 
conditional  sale  contract  dated  £eccabcr  1";»   1929,  between  the 
plaintiff  and    the  Auburn-  oodlann  Motors,   Inc.,  <*ho  had  s^i^ned 
the   centr*ct   to  defendant,   *hlch  contract  provided,   th' t   the    title 
to   the  automobile   ah-ll  net  pass  to  the  purchaser  until  all  install- 
ments oi    eaid  note   are  paid   in  full,  and  until     uch  payment a  shall 
have  been  snade  said    automobile   ehall   remain  the  property  of   the 
seller*       It  also  provided   th  t   if   the   seller  shell  feel  insecure, 
the   seller,   at  his  option,  any   take   poe&eea>ion   thereof* 
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It   is  insisted    that  plaintiff  cannot  recover  on  tfao 
evidence  for  the  r«»::on   th  t  <ufend-nt*s   title   to   the  ^utoaobile 
was  paramount   to  that  of  plaintiff*  and   having  obtains?   po^ssaion 
of    the  f'.uwOKO'yile   rightfully  no  action  for  conversion  could  bo 
m»inuined   agninet   it* 

A  conversion   |g   sn.v   unaur.horl-<K    act  which  deprives  a 
nan  of   his  property*   permanently  or   for  an   indefinite   tint*      It 
ia   euaential,    that    the  plaintiff      t   the   tine  of    the   conversion 
should   have  not   only   the   right  of  property  in   thi   chattel*  but   also 
the   right   to  ita   iimdiate  posses* ion.      (Hldgc  v*  Qlffro*>  220   111* 
App.  590*   and  |ia||  cited*     ;•••©  also  Montgomery  v»   Brash  et  ai,, 
121    111*   513|     laptop   9%  al»    v»  S^lng*  240  111*  App*   e07*)      It   ia 
clear   from  the  conditional   In&t   contract   in     ?i     nee,    th.-*t   the 
title   to   the  nutomobile  I  id  not  paee    to  the  plaintlft    until   the 
&uto»obile  was  paid   for   in  lull*     on   th*  day  the   a  vtomobile  was 
delivered  by  plaintii     to  de  sndmnt   it  had  not  be<m  paid  for* 
Furthermore  *  under  th*-   conditional  ■mil   contract   the   seller,    if   it 
should   feci   in  e   cure,  had   the  right    to  tafcs  posse  salon  of   the 
automobile,     true,   th-.    right,   to   take  possession  under  the  conditional 
aale  contract  la  not  an  arbitrary  one,  but  the  defendant  had  the 
right  to  exercise  its  Judgment   in  good   faith  and    it  must  have   such 
grounds  for  feeling  insecure  as  amount   to  probable  cause.      (Hpgan  et 
al*  v.     kin,   181  Ul#   448.)       This   the   defendant  had   and  so  informed 
plaint  if  1  •      ?he  evl«Uncs   in   the   inst  nt   tMt  justified  #»f»li<«1   in 
feeling  insecure  and   it  acted    in  good    faith  and   upon  probable  cause* 
•The  es sense  of  conversion   i*  not  acquisition  of  property  by  the 
wrongdoer,  but    the  *rea,;ful  deprivation  of    it   to   the  ovmer,*   *   *  * 
(38  Cyc.   2     7.)     To  maintain  trover,   the  plaint  if I   mu&t   show  a 
tortious   conversion  of  the  personal  property  by  lsf«aisJ*t«      ( Q*sn' 
et  al*  v«      eedman*   £2    ril.   409.)      If   there  was  a  conversion  it  must 
bs  regarded   as  having   When  place  on  February  10,   1930,   s*usn  plain- 
tiff sas   Informed   thnt   the  people  who  hae   sold  him  the   automobile 
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h»d  put   two  or   th.ft     uovtgagts  on   their  fu -otto  bile  coals*  there - 
foro  tho  AUtonoblle  v.oulc   have   to  bo   uk«n   is*   to  which  plaintiff 
agreed   and   drove   the   automobile  to  defendant1  e  g  r>xge   ane    there 
gave  the  keys   to  defendant ,   receiving  a  receipt   for   the     utomooile « 
It   is  not   claimed   th  t   defendant   took  pooee»»ion  of    th<    automobile 
ftlth  any  evil   latent  or   from  any   improper  motive*  or   th-.t   it   thereby 
acted  with  a  want  of  good   faith.     The  voluntary  delivery  of  the 
automobile  an»l    the  keys  und*r   the   cireumetancee   In  thle  csau  gave 
defendant   *  right  of  poeeeesion.     Hie  possession*   therefore,  was 
lawful  and    plaintiff   had  no   rtghv   to   imsc  iRte   possession,   which  waa 
ee  <?ntinl  to  hi*"   csnse  of     ction.      (   pa&r  v»    ' lakia*   13 C    ill*   *pp» 
304 »     genuine  rojyama  Hat     orko  r.  Paragon  Hat  Co,,   24S  111*   4pp. 
531.) 

The  Judgment  will  be  reversed  *lth  finding  of  facts* 

mv  im    miMG  o.f  facts. 

e*nlan,  ?•  J«*  and  ftridley,  J*,  concur* 
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pinura  of  »Acta# 

We  flnct   «*a   facts   in   Uii*   ew»e  th-'-a  ccfcnc^ttt,     etna 
Accaptwac*  Company »   on  Ftbruay  10,  Itttf   iwt   title   to   the 
autoatobilt  in  question*     that  on  fetal  ti  tc  plaint  in    MHR  •acortd 
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vs.  X  ) 

)  6<jQJK 

XA3THOLM,    MKLVUI    and  Y&AdKR,    Inc.,    ) 

Appellant.  ) 

!  I.A.  674"" 

«R.  justicr  BMBM  HUNNi  OH  OFIKIOR  ov  tmr  court. 

On  iilovamber   S,   1927,    plaintiff  while  attempting  to 
cross   Sheridan  road,   -Talking  westerly  on   th«    south  arose  walk  at 
Albion   avenue,    in   Chicago,   was   injured  by   a   south  bound  automobile 
belonging   to   defendant   and  ops  rated  by  one   of   its   employeee.      She 
sued   for   damages   and   upon   trial  with  a  jury   obtained   a  verdict   for 
$20,000.      Judgment  was    entered   on   the  verdict   and  defendant   appealed. 

The  amended  declaration  consisted  oi    »'our  counts  and 
four  additional   counts.      lh<*   first   count   of  the  amended  declaration 
Alleges  that  defendant  negligently,    ear^lesslj    MM   Nftukiil fully 
managed   and   operated   the   aute&obils;    the   second,    that   defendant 
drove   through    the   residence  portions  of  whicago   at   a   rate  of  speed 
in    excess  of  fifteen  miles   per  hour,    contrary  to    the    statute;    the 
third,    that  defendant   drove  the  autoolile   thr u,  01    the   streets  of 
Chicago  at   a  rate   of   speed  greater    HUM  was   reasonable   MM)    nrooer, 
having  regard   to   the  traffic  and  us*  of   the  "?ay,    so   h&   to   endanger 
the  life  or   ll&b  or  injure   the  property  of  any  person,   contrary   to 
the   statute;    the  fourth  charges  In  combination   the   same  as  the 
second    and   third.      The   first    additional    eount    charges   that   on 
November   8,   1927,    the  defendants  were   possessed  of  a  Motor  vtmicle 
used  In   their   business,    and  by   their   servants   caused    said  motor 
vehicle  to  be   driven  over  divers  public  highways,    to-wit:    aheridan 
road  between   two  other  public  hi^-awayy,    to-wit:   liortii  Shore  avenue 
and  Loyola  avenue,    in   Cook   County,   Illinois;    tnat  ol.iintiff  In   the 
exercise  of  ordinary  care   for  her  own   safety,    rt.  utfully  and 
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lawfully  did  pa»s  in,    tilong,  upon  «nd   over  said  highway  at   the   in- 
tersection of  Altion   aT#nu»;    mat   It  ta»   U»«  duty  of  defendant;*   to 
exorcise  or  Jinojy  care  on   their   behalf  In  operating  said  B»otor 
vehicle,  yet  IrfMMiHi   by   their  servants,  not  regarding   their 
duty,    so   carelessly  and  n«gligently   ran,  MMMffti   *u*4  operated  and 
propel! ed  said  &otor  vehicle  over  said  ai^»'*y,    that   the  e*ae 
forcibly  and  violently  ran   into   Mi   «truo*  the   plaintiff  whils   she 
vat  in  the   exercise  of  ordinary  care  for  her  ami   Mfttyp,   and  she 
■M  therapy  greatly  injured,    etc.     the  second  additional   count 
charges  that  defendants  drove  the  auto  obile  at   a  rat*  of  speed 
greater   HUM  WM  reasonable  104  gHWft  and  at   the.  rate  of  thirty- 
five  alias  per  hour;    Uli    third  ad-iitienal   count  onargee  that  de- 
fendants in  passing  and  overtaking  a  vehicle  caused  their  vehiclt 
tp   pass  on   the   right-hatsdl    ||#i   Ml  by  reason  of   such  *HI|fltg4HiM 
caused   the  injury  ta   the  plaintiff. 

Xhe  fourth  ad-U  l&MNea   count  charges  that  defendants 
wantonly  and  r«e£leeely  o&uead   said  stotor  vehicle  la  be  propelled 
in  a  southerly  direction  in   said  frig-away  at  and  beyond  a  dangerous 
rate  of  speed  at  the  rate  of,   te-wit:    thirty-five  -ties  per  hour, 
vml  wantonly  MM  recklessly  caused   said  aetor  vehicle  then  and 
there  operated  by  the  defendants   ta  oass  on   DM   right   side  of  said 
other  woicr  vehicle  then  ml  there  in  said  highway  at   said  high 
and  dangerous  rate  of  speed,   and   to   and  across   the   intersect  ion  of 
another  public  highway,    tc-wit:   Albion   >w«?j;ue,    H   that  by  reason 
thireof  said  defendants   Ihf   and   there  wantonly  |£|    ree^lsssly 
caused  said  —til  vehicle  so  operated  by  the®  to   forcibly  and 
violently  run  into   and    strike  against  the  plaintiff,   etc.      The 
defendants  pleaded    MM  &«o*ral   issue,    and    that   fekaw  ,!i(<  not  own, 
operate  or  control  the  automobile  alleged  to  have  caused    the 
injuries.      tMJ  other  d*f  erdnnt  la    the  case  ^&d  Paul  a.  Aielvin. 
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On  notion  of  s>l*i«tiff  be  was  dismissed  out  of  the  case. 

/our  witnesses  tt»  addition  to   the  plaintiff  testified 
to    the   c«curr«ic«,      thootus   J.   Millar  testified   tfcM   th*  vicinity 

business 

of  £heridai:    read   >*ni  Albion  is  j/llatrldt  where   tiiwrc   are  E*eny 
•tores.      Co&u&eneing  Am   CM  elevated  road  eroa»es  &i<»ridan 
road,   south  to  heyola,    ah*rid«n   road  is  "built  up  an  a  solid  Uook. 
On  tht*  east   aide  of  thr»  street  ia  Loyola  University   and   two  busi- 
ness establishments,    and   then   for  a  block  is  vacant   property  up   to 
Albion,      ic  the  southeast   comer  of  Albion  an<1  Sheridan  rood  llMM 
is  a  vacant   building.      At   the  northeast  corner  is  a  ~it*ndard  Gil 
station  and   the  rest  of  the  block  are   studios.     He  was  on  the  north- 
east corner  of  Steefldoji  road  and  Albion  and  saw  plaintiff,     i&e  was 
on  the  southeast  corner  and  started  acrose   th<?   street.     W§  saw  a 
Packard  sedan  co&ing  free:  the  north,   step  in  the  in>*ide   itfM  of 
Sheridan  road  between  the  nortii  and   acuth  jft&t     of  albion.     The 
driver  oi  the  Packard  stopped  uis  ear  about  ten,  fifteen  or  twenty 
feet  north  of  her  and  as  she  started  to  walk  across   the  street   to 
the  west  he   s<*v  an  .Auburn   sedan,   Hm   oar  in    .ueniioii,   also   coding 
froai  the  north,  gftftaf  south  on  Jaheridan  road,  novint>  between  thirty 
and   thirty-five  tiles  an  hour,     it  s&cved  H   the  west  when  it  got 
back  oi'  the  Packard,    passing  it  and   a  truck  plaint  if  J'  with  the 
front  fender  and  bussper.      3ne  flew   through  the  air  and  then  dropped 
on   the  pavement  twenty  feet  down  the  street.       n  oro  as -examination 
he  testified   the  aoeident  happened  while  |m  was  creasing  from  the 
north  to  the  ■fltfc  side  of  Albion  avenue;    that  the  Packard  was 
about  fifteen  feet  long  Rfti  the  4uburn  oar  was  about  flfte>:m  or 
twenty  feet  back  of  the  Packard  when  it  turned  frooi  behind  the 
Packard.     That  particular  morning  was  Just  about   the  ti&e  *hm 
the  people  wore  beginning  to  MWI  down  to  work;    there  was  con- 
siderable traffic  alon^  the  atrset,  feuiiag  toward  town. 

Williasa  C.   Hot trick  testified   that  on  iiove^ber  e,l»27. 
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at  About   7 145  a*  m*»  he   was  on   th«   aouthwoet   corner  of     heridr,n 
road   mad     lb  ton  mid    saw   plaintl'f   In  the   enter  of     herldan  road 
walking  vest*     Xt  had   be«-n  r?  inlng,  drlsxling  *nd  was  a  cold,  d  *rk 
Homing  and    the   streets  «er«?  n»et|      th ■■■  t  ne   saw  coning   couth  the 
Packard   enr|   it   stopped  at     lbion  and   she   walked    In   front  of  It* 
'he  glanced      round   to   the   rear  of    the   P  ckard*  oar   that  was 

baek  of    the  P  ck^rd  pull?'    out    from  the   rear  and  paused   to  the  right 
and  hit  her  with  the  left  front   fonder  and    ounper.       The   o»i    that 
struck  her   M  go  lac  nl  least    thirty  miles  an  hour*       On   cross- 
examination  he   ten  t  If  let    plaint!  tf  had  taken  about   one   step  from  the 
nest  edge  of   the  P  ckard  before   she  was   stx-uek*     The  tal  that  struck 
her  c*jM  to  within  three  or  tour  feet  of    the  Packard  when  It   turned 
to  the   west* 

John  V*  JDnycr  testified   Un%l  on  Sowwatber  §#  19ii7f  he  was 
driving  north  on     herldan  road  •  south  of     lolon  ,«wnue|   Heat  he 
first  saw  plaintiff  when  ehe  MM  crossing   fftfj  the  east   side  of 
herld  n  road   to  the   went  on   th«?   south  erosa  walk  of     1  >ion»       he  was 
walking   In  a  normal  way*     There   *ae  a  oar   standing  *t   the   intersection 
of     lbion  and     herldan  road   in   the  south  oouaa  lane  of  traffic  to  the 
west  of   th*  middle  of  nherldan*       The  front  #nd  ©f   this  car  was 
probably  about    ten  feet  from  the   .?©uth  crosswalk*     She   turned  her 
head  to  the  north  and   continue     to  walk  in  a  westerly  direction  when 
this  f ello«'  cane  along  on   the  right   side  of   the  Packard   car,  and  as 
he  cane  to  the  south  crosswalk  he  applied   his  brakes  and   ©kidded  and 
the  left  fender   struck  her  and   threw  her  to  the  pavement*       he  was 
four  or  f  i*e  feet  wtet  of  the   P«ck     d  car  at  the   tine  ©he  wais  struck* 
He  did  not  hear  any  horns  blown  and   bis  he- rim?    vn»  good.     Paul  If* 
Me It  In   is  the  nan  who  was  driving  the   oar   th  t   struck  her.        fter  ho 
struck  her,  his  car  stopped  about  fifteen  feet   south  of  tin   south 
crosswalk.       On  cross-examination  he  testified   that   at  the  tine   the 
young  lady  was  hit  she  was  probably  twenty-five  or   thirty  feet  south 
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of   the   south  crooawalki    that  ho  did  not   see   the  ear  until   it 
practically   struck  her*   the   Packard   obscuring  hie   vision}    that  he 
noticed  a  man   in   the      uburn  change  his  brakes  as  the  front   end   of 
the  ear  »•;»  passing  her# 

Hxtey  Paine   testified    th  t  he   lo  M  automobile  mechanic 
and   a  chauffeur!   that  on  Hovember   3,  10^7(   about   *«H  a.  ».,  he  was 
on  the  southwest  corner  of  Albion  sunt-     heridan  road,  walking  east  on 
lblon#   crossing  Sheridan  In   the  opposite  direction   to  what   the 
X'l&lntiff  was  tfoing.     He  first   *«w  her  when  she  was  on  the  e  aet  side 
of   the   street*         he  eaae  across     h«>ridan  road   to   the   center  of  the 
street*       There  was  a  ear  coming  fro*  the  north*       he  stopped  Just 
about   the  middle  of   the   intersection  on  the   crosswalk*     The  ?•  ckard 
oar  caste  to  a  stop  about    the  Kiddle  of     lb  ion  avenue  on  the  east 
lane  of   '-he rid. an  road|    then  she  continued   tsftli  -»e«tf   then  the 
other   ear  came   from  behind    the  ?» chard  ants  i  truck  her*      "he  was  a 
couple  or   three  feet  west  of   Ms*  IsllMN   tm>  when  ©he  em*  struck  by 
the  bumpsr   <u»d   left   front  fender*       The  car   th  t   c truck  her  vas  going 
thirty   st   thirty- f  We  miles  an  hour*     It  Mi  an    .uburn  sedan*     <M 
cross-examination  he  t«?*tif  ie*:    th  at   the  Auburn  car  came  up  so  within 
three   feet  of  the  ?  ekrrd  and    then  turned  out.     It  was  pretty  nearly 
straight  behind    the  ft  ckard   before   it    turned   t©   the   southwest. 

The  plaintiff    testifier   Msai  ©he  MM  twenty-five  years  old 
at  time  of  accident,  HM  NM  in  fthlaigi  and   mad  ftjytl  there  mil  her 
life  |  that  on  November  8,  l«27t   she  Ml    ~oing  south  on     heridn  road 
toward  Albion*       "hen  she  get  to  AJtfc&gsl  she  stood  there  nrnj   th  t  ie 
the  last   thing  she  remembers*         he  does  not  zecall  crosela-.*   the   street 
m|  all  -  JubI  remembers  coming   to     lb  Ion  and    stopped  there.     The  nuxt 
thing  she   remembers  she   «oke  up  ?&t   the  hospital.       The  only  other 
wltn**®   to   UM  occurrence  w%®  Paul  K«  Kelvin,    MM   driver  of  the     uburn 
automobile  and   an  employee  of  th*-  defcadaat.       He   testifier     Hast  •*• 
was  thirty-four  yen  re  old|   th.*.  when  he   arrived      I     he-id  n  road 
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lb  I  on  atenue  he   iaw   the  Packard,   staadlag   M   the   Intersect  loo  and 
aa  he  got  just  about   eve*  with  the   front   of   the  ear,  about    two 
feet  west  of   the  Packard  #   the  plaintiff  ap>eared|   thr-.t  he  threw 
on  hie  brakes  and   put   out  hie   clutch  up  quickly  ae  possible  and 
tttraea    the    front   wheels   to    thr    curb.        The   street  was  fSM  vet  and 
a  lot   of  leaves  and    stuff  vers  on   the   street.       The   front  wheel  of 
the  oar   swerved  sad    struck  her*        he  w»*   coning    toward    the  car.     Her 
body  hit   the  left  rear  mid   guard*       *'hen  coain.    down  the  street  he 
did  not  coste  within  three  feet  if   the  back  end   of   the  Packard   and   then 
tarn  it*     It  was  possibly  seven  or   *U*ht   feet*      It  wae  auch  farther 
than  three  feet.     He  pasted   twe  feet  west  of  th*  to  ckard   e*r*     There 
was  newer  any  tine  when  he  was  directly  behind   the  Pack-.rd   oar.     The 
P*ck«rd  did  not   step  sutf^alyi   it   slower   «own  gradually*       hen  he 
first   s*w  the  plaint ii      cone   into  vie ■   klM  front   of  his  car  *-e»  possibly 
a  foot  or   two  behind   tht   front   of   tbv  tMT  and   he  threw  on  hie 

brakes  and    clutch  and    swerved   the    etrr     round   to*  «rd    the   curb.        hen  he 
came  alonp-     heridan  to  d   he  was     oin?  twenty   to   twenty-fiver     alles  at 
the  outside  when  he  passed   the  P.vek-rd   car*        hen  he  e  w  the  Packard 
or  eealng   to  a  step  he   ess-ed     rounc   hie  end    started  down  the    road* 
started   south  on     heridan*     On  ©rosa-exHain'tion  he  te   tlfied  the 
flret  ttae  he  notice     the  Pack Man*   fat  Mi  when  he  pullec   right   In 
back  of  lt#     He  did  not  recall  whether   it  Jai  a  ^>lock  or   two  or  three 
blocks   that  he  had  been  following  it*         hea  he   starteo   to  puss  the 
Packard  he  was  not  traveling  f  star  than  seven  or  *;ight  ailea  but 
was  picking  up  speed*       hlle  following  the  IbMaaaffii  he  wa&  traveling 
at  about   t%enty-flve   to   thirty  ailrs*  an  honr|     when  he   first  started 
to  pull  out   to  go  by   the  Packard,  he  wi©  go ing   eight  or  ten  niles  an 
hour |  when  the  frost   end   of  hie  c*r  w<?s  even  with  the  rear  end  of  the 
Packard,  he  was  going  twelve   to  fifteen  niles  an  hour,  when  he  passed 
the  Packard  he  whs  about   one    "oot    froa   it.        He  had   a  elci   view  of 
what   was   straight   ahesd    and    e*w  her    coning   aeroee    '.her idea  road  |   she 
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was  Ju*t   la  front  of  the  Pick  rd   ear.       he   took  about   two   etepa 
when  ho   struck  her*   and      t    that  nonent  he   put    on  hie  brakec*  The 
oar  was   possibly    t*o  feet  beyond    the    front   end    of    the  Packard   oar 
fchen  he   fir at   anw  her*  he  wan      t   th  t  moment  perhaps  twelre  feet 

south  of   the  Packard   oar.  t   the  moment  he   e truck  her  he  m  going 

possibly  twenty-lire  nllea  on  hour*        He   further  teutlfltd  that  the 
street  wae  n-xy  wet  and   that   there  were  a  lot   of  leures  and   utuff 
from  the   tree  a  on  the  stre«t»   oo  much  tt   that   the  o*-r  went  Juet  eta  If 
It  were   a  eled*     Be   ©aid    the  Packard  die?  not   atop   tw:     ril .>  beoauae 
the  roade  were  too  clippery  to  etop  eud<'«nly*       There  were  leares 
on   the  street}   It  was  greasy*        H  knew  ae  he  went  along  there  that 
a  person  was  spt   to  be   eros&ln*   thrt   etre  t  at  that  tlne|   that   there 
wore  many  people   th  t  paweed  up  anc   down  norosa     h«rtoan  road   at  that 
point   In  the  morning  £oln&   to  the   station* 

I'ffencant   contends   that    the   I MM M    ehould  be  rerersed   on 
the  ground  that  there   is  no  ©rl4eno«  of  negligence  on  the  part  sf 
the  defendant f  that  plaintiff  wa©  fttlltjr  of   con  rloutory  negligence 
ae  a  natter  of  Law  and    **ct{      kites    -here  was  no  erirf*noe  to  Justify 
the  court  In  sending  the   c&ee  to  the  jury  M   to  Mm   wilful  count  | 
that   the  ttflftf  Tim  dote  not  properly   charge  wilful  and   wanton  con- 
duct |    that   the  court  vrrtt   In  instructing  the  juryjth   t   the  rerdlot 
Is  excessive,       e  are  a»tiifi<*d   by  a  niOfWMtorOMX  of   the   erldcnee 
that  the  premieee  at  Sheridan  B§a«  and     lnion  avenue  were  devoted  to 
business!      what  at   the   tine  of  the  accident  it  was  raining  and  the 
street  was  wet  and   slipp*?y!     th  t  people  were  apt  to  be  crossing 
that  etre-st  at   %n$   tln«|   that  there  were  many  people  passing  up  r*nd 
down  and   across    3hsrid>n  rood  at  Host  point  in  the  morning*     olng 
to  the  derated   at  tlonj      tnat   immediately  before   the  plaintiff  was 
struck  a  Pwctard.   ear   stopped   tl   vision   e.renue   in  the  center  of     heridan 
road   tote  the  defend&nVs  aai.oaobil«   followed,   coning  at   the   rate 
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of  about   thirty   bo   thirty-fire  alios  an  hour,   and.    when   th*    •    ckaro" 
came   to  a  stop*   defendant*!?   cor   swerved    to   the   right  and   continued 
to  tho   south  two  or  thre*?  feet  *e*t  of    th*  Packard    cm  and    there 
otruok  plaintiff*  throwing  her  oooio   twenty  feet.     The  driver  of   tho 
automobile  admitted   thai   the   ntreet  w«a  very  *et|   tat   there  was  a 
lot   of  leaves  on  the    street!   th»t   the   street  wxu  gr«aayi   that  he 
knew  as  ho  went  alone  there*   that  a  person   w  I   apt   to  be  oroiulag 
thfit   street  at  any  tin*  and  ho  kneis  there  »ere  oany  people   that 
passed  up  and   down  and   across     herld^n  road      t   that  point   in  the 
nomine,  going  to  the  station*         hother  the  driving  of  an  automobile 
under  such  conditions  an  IM  ^ho^rn  in  thia  record  waa  wilful  and 
van  ton  eoncuct  on   the  port  of   th«?  driver  of   Ifett   automobile  wa»  a  ques- 
tion of   f*ct  for   the  Jury  to  determine*      (Bcrnler  v.    Illinois  Central 
fU  K «  Co«,  296  111*  464*}        It   is  claimed  by  defendant   thnt  the  driver 
of   the   automobile  did  net   see  the  plaintiff   until  his  automobile   struck 
her*  and*    therefore,   it   cannot  be   roid   under  all   the   circumstances 
that  the  defendant  is  guilty  of  wilful  ana  canton  negligence*     It  -was 
said   in  the  imam,  of  Broan  v»   Illinois  Terminal  Co*f   *U9  111.  326*  3ooi 

"It  has  been  freuontlv   said  by  this  *md   other  courts  that 
whether  an  injury  is  the?   result  of  -silful  and   canton  conduct  la  a 
question   of   fact*   to  bo  determines   by   the   jury  from  all  tho  evidence* 

here  there   Is  no  evidence  tending  to  support   the   charge  of  wilful 
and   wanton  confine t   there   is  no  ^uertien  of  fact   to  submit   to   the 
jury,   and   the  motion  to  direct  a  verdict  on  those   counts  would  present 
a  question  of  l«n»  for  the  court  to  tuelde*       curt*  have  recognised  the 
difficulty  of  ac  urately  st   ting  under  what  circumstance a  a  defendant 
may  bt  held  guilty  of  wilful  and  wanton  misconduct  in  e«u»ing  an  in- 
Jury,       uch  conduct  Imports  consciousne^     feh  t  an   injury  may  probably 
result   from   the   act  done  and   a  ruckle  a,:-   disregard   of  the  consequences* 
Ill-will   is  not  a  necessary  element   to  establish  the  charge.  /Iain- 
tiff  and   defendant   had   a  legal   right   to  pass  over   the  highway  cross- 
ing* nasi   *ach  mm  required*  in  doing   so*   to  observe  due  rcgarn   for 
the   legal  right  of   «he   other.         wilful  or   .-  nton   injury  mu^t  have  been 
intentional  or   the   act  must  have  be  n  committee   und^r  circuw  t=<noes 
exhibiting  n  reckless  disregard   for   th<        f   ty  of  others,   cuch  h»  a 
failure*   after  knowledge  of   the   impending  danger*   to  exercise  ordinary 
care  to  prevent  it*  or  ■   fsilurc?  to  discover  tb*  toaaams   through  reok- 
laaeaess  or  carelessness  -^hon  it  could  have  be©n  fliiganiiiws  by  the 
exercise  of  ordin  ry  care**      (    ltlng  cases*) 

It  was   the  duty  of   the?   driver   of  the  automobile   la  have   r?g«rd   for 
the   safety  regulations  provided  by  lam  and   to  take  into  consideration 
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existing  conditions   it   the  pi   ce   where  ah   injury  n*.y   occur,  an* 
to  be   on  hip   guard  and  have  hi*  oar  under   control,   at  a  atreet 
intersection  where  ha   was   bound   to  know    th  t   peteatrians  night  be 
crossing!     he  sunt  he   con  cioui,    /r;w  his  knowledge  of   surrounding 
circumstances  and   existing  conditioner   th-r.  his  conduct  will  naturally 
or  probably  reault   in  injury*       It   it  dif  icult,   if  not   impossible, 
to  lay  down  a  rule  of  general  application  by  which  nay  be  determined 
*hat  degree   of  negligence    the  IflM  eoneiders   eui volant   to  a  wilful 
or  wanton  act*  Whether  an   -ct  is      Uful  or  wanton  i»  greatly 

dependent  upon   the  p   rtieuJur   circus^  t^ncee  of  <mehc*»e,  but  under 
the  authority  of  Bro*n  v«   Illinois  T-^rifllnal   -</*,eupra,  and  j  obeeon  v« 
greyhound  Lines.  Inc.*  Mf  111*    ypp«  278.  2S2j       alldren  Sxnresa  Co* 
v.  Krua.   m  lil.  «7S|     Lajton  v.   vnonoaki.   Zt>€  111*     pp.  4C1| 

ilUaas  v.  Kaplan.   U2  111.     pp.  IM$  180|     Mai*tonya  v.     llbur.  251 
111.  /pp.   3d4|     Qannon  v»  Kiel.   .-i52  111.     tgfe   560,   and    the  record  In 
the  instant   case,  the   court,  did  not  err   in  submitting  the  oft«e  to 
the  Jury  and    the  jury  waa  justified   in  finding   th  t  defendant  was 
guilty  of  wilful  *nd  wanton   conduct,      hieh  WM   the  proximate   cause  of 
the  injury  to  plaintiff,   and  we  approve   of   ih  t  finding  in  that  regard » 

The  defendant  contends  Usui   th*  fourth  additional  count 
did  net  properly  charge  wilful  and  wanton  conduct,  ane   cltee  the 
cess  of  Harris  v.  *k*aly     ififtly     tores,.  Inc. j   256  Ill#  App.  Nfc 
The  count  in   the  lnet*nt   c*»e  charges  defendant  wantonly  ane   reck- 
lessly caused   said  notor  vehicle   M   operated  by  i*   to  forcibly  and 
violently  run   into  and    strike  the  plaintiff.      In   th-  Harris  c*a*  ons 
count   charged    that  the  defendant  negligently  drsve  the   notor   truck 
in  wabash  avenue  over   the   intersection  of  a  certain  highway,   that  by 
Means  whereof,   it   injured   the  plaintiff,   wnile   in  other  counts  it 
charged   th^t  the  defena&nt  wil;ull_    drove  tiki  notor   truck  ur-  a  high, 
dangerous   -nd   reckless  epeed   r,o   IBM  by  neaju   thereof   the  plain  ti.: 
was  run  into.       uch  eh*  gee  were   there  held  not    l*  be  «  charge  of  an 
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injury  * 11  ully    inflicted.        In   the   last-tat   osec   the  defendnnts 

are    charged    that    they  rcckle*r;ly  caused    said  motor  vehicle  to 

forcibly  and   violently   run  into  and   etrlks   the  plaintiff.     The 

case  of  Harris  t«   Plggly     lfialy     tore a*   wapra,  was  not   taken  to 

the  Uupreme   Court*       The   exact  cu^t  tiont  however ,  m  later 

presented   to  the  Appellate  Court  In  the  case  of     ill  lams  v#  Kaplan* 

eupra*    In  ?;hich  a  cjertiornrJL  »"*  denied   in  the     upreae     ourtf   la 

that   cose   the   declaration  charged    tb*t»  "the  defeadaat  bo  r« ilully. 

wantonly  and   maliciously  ran,  mmn<*.gv<<  ,   operated  and   .rove  a  certala 

automobile*  by  htm  driven  in  a  fcsstcrly  clr<  ctlon   on  s*iti   i-lveruey 

was 
boulevard   th  t   the  said  automobile,   *   *   *Zcsueec    to*  and  did,   run 

into,  upon  and  ag&laut   the  deceased**     It  was  contended  that  the 

declaration  should  have  alleged   th'\t   th*   c*-tmc   nt  kaew  thot   the 

victim  of  his  negligeaoe  »»«   lr^  such  a  position   th.-t  he  was  likely 

to  be  injured.     The  court  reviewed   ail  of   the    Illinois  c^oee   and 

concluded    (p#  179 )• 

"In  the   last  at   ease,   therefore,  although  the  defendant 
any  not  have  knonn  tfeat     illiaas  *ai   in  such  a  position  *a  to 
be  likely   to  be  Injured,   %ne   had   no   intention,  as  &  matter  of 
fact,    to  injur*   him,   eueh  knowledge  and   such  intention,    in   f*ct* 
nere  not  necessary  elements  of  hie,    tin  fed  *•)&*•»  lia&ility 

for  wilful  and  canton  negligence*       The  conclusion  follows,  there- 
fore,   that   the  declaration  properly  stated   a  cause  of  action  a«9ed 
upon  wilful  aac  wanton  negligence*      tn   so  far  as  the  e eetpioa  of 
this  court   la  Harris  v.   *'ig&ly  ^iff-dy   » tores*   I«e*»   85«   111*    >.pp« 
3*2,   is  to  the  contrary,   li  cast  t»  stiftcideved  is  not  to  be  followed, 
especially  la  view  of   the  later  decision  of    the  rupj-eme  Court.     The 
Ifreaper,,  ease,   sftpra." 

s««  Breaner  v*  fa      «  |     »     |     *     o«,  318  111*  111       mas  I^JSEMBL, 

*  Co*.   IW    111*   APP*    44». 

The  court,  at  plaintiff* s  request*  gave  to  the  Jury  the 

instruction   in  the  words  of  th<?  first  sentence  of   the  Motor  Vrhicls 

Act.     This  instruction   Informs   %hv  jury  &a  to   the  law  upon  *hlch  the 

plaintiff  b«sed  her   ri/rht  of  action.     The   instruction  did  not  direct 

a  verdict  but   *as  a  preliminary  instruction  tails**!  attention  of  the 
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jury   to   the     ct  on  which   th*'   Action  waB  baset  ,  which  wust  ho   the 
basis  of   their  deliberation.       The   court  did  not   err  In  the  giving 
of   this  instruction*        (ftcvlnc  v«   C«  R.   I*  »  g»  Ry.   Co*.   266  111. 
243.)        e  hare  examined   the   other   instruct  ions   tendered  by  the 
plaintiff  and  given  iij  the   court  and   find  no  error   therein.     The 
defendant  requested   the   court  to  instruct   the  jury  on  the  law  of 
contributory  negligence   am:   by   these   instructions   endeavored  to  have 
the  court  instruct   the  jury  Iftftft   contributory  negligence  on  the  part 
of  plaintiff  was  a  complete  defense.       Contributory  negligence   is  no 
defense  or   exouse  for  wilful  and  wanton  misconduct  on   the  pert  of  a 
defendant*     (Heidenreich  v«  Bromntr*  260  111*  439 }  !»«     *  *  M.   .;:,«  Ry, 
v.  Bodcmer.   139  111*   596 |     y>ba»h  R»  R*  Co*  v.  >pcor*_156  111*   244.) 
There  was  no  error  in  the  refusal  of  this   instruction*     The  remaining 
question  presented   for   review   is   the   contention   thp>t   the  verdict   is 
excessive.       The  accident  occurred   on  November   3,   1927.       he  was 
imaseri lately   taken  to  a  hospital  where   ahr   remained   until  Lc cumber   24* 

he  was  unconscious   for   three  daysi   she  remained    in  be<-.   for   four 
weeks  after  she   return1?;    to  her  horns.         he   w&»  at  home  five  months 
before  she  again  resumed   her  work*       Prior   to   lh«?   accident   she  was 
in  good  health}      she   sustained   a  fracture   of    UN   Bkull*   two  fractures 
of    the  pelvis  and  an   Injury  to  the  lower  spine*       he  has  severe 
headaches*  nausea  and  diamines*.       These   conditions  are  permanent* 

e  would  not  be  justified   in  holding  that   the  damages  were  excessive* 
#•  find  no  reversible  error  and   the  judgment  will  be 
affirmed. 

MM  . 

canlan*   >\  J*t   and  Orldley.  J.,  concur* 
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AT  A  TERM  OF  THE  APPELLATE  COURT, 


Begun  and  held  at  Ottawa,  on  Tuesday,  the  Sixth  d/y  of  iMayy  in 


the  year  of  our  Lord  one  thousand  nine  hundred  and^hirty, 

/ 
within  and  for  the  Second  District  of  thy  Stateybf  Illinoi: 

y 

Present--The  Hon.  THOMAS  M.  JETT,  Presidi/g  Justice. 

Jr 
Hon.  NORMAN  L.  JONES,  Just/ce 

Hon.  FRANKLIN  H.  BOGGS,  /ustLc'e 

/ 
JUSTUS  L.  JOHNSON,  Cler'k. 


FLOYD  S.  CLARK,  Sheriff 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 

the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit '. 


8183 

M.  J,  Plonsker, 

appellee, 
vs. 
Joseph  Oabonargi, 

appellant , 


Appeal  "rom  the  Circuit  Court  of 
Lake  Oounty. 


JONiCS,  J: 

Plaintiff,  M.  J.  Plonsker,  instituted  an  action  in 
assumpsit  against  Joseph  Csbonargi ,  defendant,  to  recover  a 
balance  alleged  to  be  due,  under  a  contract,  for  the  installa- 
tion of  a  hot-water  heating  plant.   A  jury  trial  resulted  in 
a  verdict  and  judgment  in  f-vor  of  plaintiff  for $3  96.00,  and 
this  appeal  is  prosecuted  by  the  defendant. 

William  G.  Day  was  havin^  a  residence  built  in 
Ravinia,  Highland  Park,  Illinois.   D.'.V.F.  Turb/fill  was  the 
architect,  Van  Ness  was  the  general  contractor,  and  Oabonargi, 
a  sub-contractor .   Plaintiff  claims  he  contracted  to  install 
a  hot  water  heating  plant  at  the  price  of  ^660.00  and  defendant 
claims  the  contract  called  for  a  steam  heating  plant  at  a  cost 
of  $485.00. 

Plaintiff,  in  a  letter  written  to  Turbyfill,  dated 
April  6,  1926,  submitted  a  bid  to  install  a  steaoi  heating 
plant  for  $485.  He  testified  that  prior  to  May  20th,  1926, 
and  after  he  had  su  trait  ted  this  bid,  he  told  defendant  in  a 
telephone  conversation  that  two  bids  had  been  submitted,  one 
for  a  steam  plant  at  $i  $485  and  one  for  a'  hot  w?ter  plant  at 
$660.00;  that  defendant  replied  he  woxild  want  to  put  in  the 
£ot  water  job,  to  which  plaintiff  said,  "Well,  the  price  will 
be  $660.",  and  defendant  responded,  "Well,  I  will  let  you  know." 

On  May  20,  1926,  plaintiff  received  the  following 
letter  from  defendant:-  "Your  proposition  is  hereby  accepted 
for  heating  to  be  done  on  Mr.  Day's  residence  to  be  erected  at 
Ravinia  Park,  Illinois,  and  when  the  job  will  be  ready  for 
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your  work,  I  shall  notify  you,  hoping  you  will  be  in  a  position 
to  take  good  ere  0?   it.   As  I  am  the  general  contractor  for 
the  above  job,  Mr.  B.W.F.  Turbyfill  has  turned  your  proposition 
over  to  me."   On  May  28th,  plaintiff  wrote  defendant  that  he 
did  not  know  which  prooosition  was  pecented  —  the  hot  water  or 
the  steam.   Defendant  introduced  in  evidence  a  carbon  copy  of 
a  letter  which  he  testified  he  wrote  plaintiff  stating  thrt 
the  proposition  accented  t?b  for  steam.   Plaintiff  denied  re- 
ceiving the  letter. 

In  July  or  Aum.pt,  Plaintiff  nrooeeded  to  install  a 
hot  water  heating  plant  and  in  Sent  ember,  defendant  pent  him 
an  order  for  -J300,00  "m  acconnt.   On  the  order  it  was  stated 
that  the  contract  -rice  was  to  be  $485.00.   Plaintiff  by  letter 
replied  that  the  amount  should  be  $360  for  the  hot  wpter  system, 
instead  of  H85.00.   Thereupon,  defendant  wrote  plaintiff 1 
HIn  reply  to  yotoe  letter  of  recent  date,  you  may  go  to  Mr. 
Van  Ness  of  the  Van  Ness  Realty  Co.,  pnd  he  will  give  you  a 
check  for  the  difference  between  the  st^am  and  the  hot  v&tex 
prices,  that  is,  the  difference  between  $660  ^nd  $485.  The 
balance  due  von  will  be  naid  when  the  job  is  comnleted." 

The  testimony  is  somewhat  conflicting,  tut  the  record 
not  only  sho^s  plaintiff  performed  his  contract  under  defendant's 
supervision,  but  that  defendant  knew  a  hot  water  system  was  being 
installed  and  made  no  protest  against  it.  Without  further  de- 
tailing th<=  testimony,  we  are  inclined  to  the  opinion  that  the 
verdiot  of  the  jury  is  supported  by  the  weight  of  the  evidence. 

Pursuant  to  the  sug^stion  contained  in  defendant's 
letter,  plaintiff  called  on  Van  "eps  with  reference  to  the 
balance  due  him,  and  testified  that  Van  Hera  clri<ned  he  had 
nothing  to  do  with  the  heating  job.   In  view  of  the  fact  that 
defendant  had  referred  plaintiff  to  Van  Hess,  it  was  competent 
to  permit  plaintiff  to  t<=ll  what  Van  Ness  said  in  this  connec- 
tion.  (Bartoletti  v.  Hoerner,  154  111.  App.  336;  HeBrldfl  v. 
Griffin,  59  111.  227.) 
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It  is  urged  th^t  some  of  the  radiators  were  not  placed 
as  shown  on  the  plans,  nd  th^t  therefore  plaintiff  cannot  recover 
under  the  common  count?.   Both  Cabonargi  and  the  owner  of  the 
premises  were  frequently  in  and  about  the  building  while  the 
heating  olant  w^s  being  installed,  and  neither  of  then  "nrte 
any  complaint  ab-mt  the  location  of  the  radiators.   The  owner 
never  objected  until  about  a  year  after  he  moved  into  the  hoiise. 
,vhen  there  has  been  performance  of  a  contract  and  the  work  h^s 
been  accented  as  ooapleted,  recovery  may  be  had  under  an  indebitatus 
assumpsit.   (Ooncord  Apartment  House  Go.  v.  0IT3rien,  0,r"3  111.  360.) 

■?e  have  reached  the  conclusion  from  KB.  examination  of 
the  record  that  the  nli ngi  in  evidence  ->ff<=red  vere   correct. 
Th#  judgment  yf   the  trial  court  la  affirmed. 

Judgauent  affirmed. 


• 


STATE  OF  ILLINOIS, 

■  so. 

second  district  J  ^  JUSTUS  L.  JOHNSON",  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof,  do  hereby 
certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 
of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  twenty- 


Cleric  of  the  Appellate.  Court 

(88416— 1M—  5-28) 


AT  A  TERM  OF  THE  APPELLATE  COURT, 

Begun  and  held  at  Ottawa/  on  Tuesday,  the  Sixth  day  of 
the  year  of  our  Lonfi  one  thousand  nirte  hundred  and 
within  and  for  the  Second  District!  of  the  State  of  Illinois 
resent--The  Hon .  >THOMAS  M.(  JEI*\  Presiding  Justice. 
Hon'.  NORMAN  L.  JONES, 
Hon.  FRANKLIN  H.  BOGGS,  Justice. 
JUSTUS  L.  JOHNSON,  Clerk. 
FLOYD  S.  CLARK,  Sheriff. 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 

the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-witl 
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T.  J.  Stahl  and  L.  E.  Hulse, 
Co-Partners,  doing  business  as 
T.  J.  Stahl  &  Co. , 

Appellees, 


vs. 


Wilbur  Glenn  Voliva, 

Appellant , 


Appeal  from 
Circuit  Court 
of  Lake  County. 


JONES  J: 

Plaintiffs,  T.  J.  stahl  and  L.  E.  Hulse,  partners  doing 
business  as  T.  J.  Stahl  &  Company,  instituted  an  action  in  as- 
sumpsit to  recover  commissions  for  the  sale  of  real  estate 
belonging  to  defendant,  v7ilbur  Glenn  Voliva.   The  first  flount/ 
of  the  declaration  averred  that  plaintiffs  were  employed  by 
defendant  to  find  a  purchaser  for  real  estate  valued  at 
£100,000  and  that  defendant  agreed  to  pay  them  a  commission 
at  5fo   of  the  purchased  price,  '^he   other  count  is  the  coram  m 
counts.  A  jury  trial  resulted  in  a  verdict  and  judgment  in 
favor  of  plaintiff  for  05, 000. 

The  parties  concede  that  the  evidence  is  quite  con- 
flicting and  that  the  case  is  close  on  the  facts.   It  there- 
fore follows  that  unless  the  trial  court  committed  reversible 
error  in  its  rulings,  the  verdict  of  the  jury  should  be 
sustained.   (Baldwin  v.  Alwine ,  109  111.  App.  92.) 

The  Court  admitted  conversations  of  plaintiff  Stahl 
with  the  witnesses  Leech  and  Pihl,  who  represented  themselves 
to  be  agents  of  the  defendant.  An  agency  cannot  be  shown 
merely  by  the  declarations  of  the  alleged  agents.  However, 
under  the  whole  record,  the  agency  of  Leech  and  Pihl  was 
fully  established  and  the  defendant  was  not  prejudiced  by 
the  court's  early  rulings. 

Hurd  Clendinen  was  defendant's  attorney  in  fact  and 
under  the  power  granted  him,  he  was  authorized  to  lease,  d©2iise> 
bargain,  sell,  and  convey  all  personal  property  and  lands  owned 
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by  the  defendant,  and  to  transact  any  and  all  kinds  of  business 
of  whatsoever  nature  pertaining  to  any  phase  or  department 
of  the  defendant's  business.  He  took  up  the  matter  of  the  commis- 
sions contract  between  the  plaintiffs  and  the  defendant,  aid  in  a 
letter  (plaintiff's  Ex.  2)  stated  that  the  commission  on  the 
Kleinman  deal  would  be  forwarded  to  plaintiffs  the  following 
Monday  or  iuesday;  that  it  was  expected  the  Todd  Se  Warner  deal 
would  be  closed  within  a  day  or  two;  and  that  the  ..alker  deal 
would  be  closed  immediately.   The  letter  further  stated  that 
on  all  future  sales  of  real  estate,  plaintiffs  must  make  all 
arangenents  with  I.Ir.  Leech  as  to  commissions.   It  then  concluded 
as  follows:   MA11  listings  with  you  are  hereby  cancelled  until 
new  arrangements  are  made  that  will  comply  with  the  above  facts. 
Tou  may  call  upon  Mr,  C.  C.  Leech  or  call  at  our  office  in  the 
Administration  Building."   The  letter  was  signed  "Wilbur  Glenn 
Voliva"  by  "  W.  Hurd  Clendinen  His  attorney  in  fact."  This 
letter  leaves  no  room  to  doubt  the  employment  of  plaintiffs  by 
the  defendant. 

The  trial  court  did  not  err  in  admitting  parol  proof 
of  the  transfer  of  lands,  which  plaintiffs  claim  they  sold. 
If  the  title  to  the  lands  is  not  directly  in  issue,  the  rule 
requiring  the  productions  of  deeds  or  records  does  not  apply. 
(Pumphrey  v.  Giggey,  150  111.  App.  473.) 

Testimony  was  admitted  with  reference  to  an  attenpt 
to  reach  a  settlement.  As  a  general  rule  offers  to  compromise 
and  statements  made  in  relation  thereto  are  not  admissible 
in  evidence;  but  in  this  instance  the  conversations  did  not 
deal  with  an  attempt  to  compromise.   There  was  no  disposition 
shown  by  anyone  to  buy  peace  and  to  avoid  threatened  litigation. 
There  was  a  discussion  concerning  the  whole  subject  matter  in  con- 
troversy.  The  parties  to  it  defined  their  respective  contentions. 
There  was  not  a  definite  offer  of  compromise  or  settlement  made 
by  either  party.  Under  the  circumstances  the  rules  pertaining 
to  the  a  inadmissibility  of  offers  of  compromise  cannot  be  applied 
in  this  case.   The  law  favors  the  settlement  of  controversies 
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out  of  Court  and  will  protect  a  part.:  in  his  endeavor  to  buy 
his  peace,  by  making  his  offers  and  admissions  inadmissible  in 
evidence;  but  the  rule  does  not  extend  so  far  as  to  protect  a 
party  against  his  admissions  where  no  effort  of  compromise  is 
atten  pted. 

The  Court  did  not  err  in  refusing  defendant's  5th, 
6th,  and  Oth  instructions.   So  far  as  they  stated  correct  princi- 
ples of  law,  they  were  covered  by  other  given  instructions. 

The  8ourt  orally  instructed  the  jury  as  to  the  form 
of  verdict  and  this  is  assigned  as  error.  While  the  statute 
requires  all  instructions  given  by  the  Court  to  be  in  writing, 
such  requirement  applies  only  to  instructions  relative  to  the 
law  and  not  to  forms  of  verdict.  (Illinois  Central  R.  R.  Co. 
v.  Wheeler,  149  111.  525.)   Complaint  is  made  of  other  instructions, 
but  the  defendant  is  not  in  a  position  to  complain  of  them,  as 
the  bill  of  exceptions  does  not  recite  that  it  contains  all  of 
the  instructions  riven  by  the  court.   (T.  M«  &  N.  Ry.  Co.  v. 
Haws,  194  111.  92;  Letcher  v.  Bernstein,  110   111.  App.  484; 
Hasterlik  v.  Strong,  107  111.  App.  347;  Reavely  v.  Harris, 
239  111.  526.) 

Finding  no  reversible  error  in  the  record,  the  judgment 
of  the  trial  court  is  affirmed. 

Judgment  affirmed. 
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STATE  OF  ILLINOIS, 

second  district  J  I,  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof,  do  hereby 
certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this day  of 

in  the  year  of  our  Lord  one  thousand  nine 


hundred  and  twenty-. 


Clerk  of  the  Appellate  Court 

(88416— 1M— 5-28) 


AT  A  TER 


THE  APPELLATE  COURT, 


Begun  and  /eld  at  Ottawa,  on  Tuesday,  the  Sixth  day  of  May,  in 
the  year  of  our  Lord  one  thousand  nine  hundred  and  thirty, 
within  and  for  the  Second  District  of  the  State  of  Illinois: 
Present—The  Hon.  THOMAS  M.  JETT,  Presiding  Justice. 
Hon.  NORMAN  L.  JONES,  Justice. 
Hon.  FRANKLIN  H.  BOGGS,  Justice. 
JUSTUS  L.  JOHNSON,  Clerk. 
FLOYD  S.  CLARK,  Sheriff. 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 

the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


... 

■     ■ 
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IDA  M.  HBTKLE,  : 

Appellee,       :         APPEAL  FROM  THE 
:         CIRCUIT  COURT  OF 
vs.  :         PEORIA  COUNTY. 

: 
BLOCK  &  KUHL  CO . , 
a  corporation, 

Appellant , 

JONES  J: 

This  cause  was  before  us  at  the  May  term,  1929  (Gen. 
No.  8076)  and  a  judgment  in  favor  of  plaintiff  was  reversed 
and  the  cause  remanded  because  we  deened  the  judge nt  to  be 
against  the  manifest  weight  of  the  evidence. 

The  original  declaration  consisted  of  two  counts  which 
charged  general  negligence.  After  the  cause  was  reinstated 
in  the  trial  court,  two  counts  charging  wilful  and  wanton 
misconduct  were  added,  but  at  the  close  of  plaintiff's  evi- 
dence, they  were  excluded  on  motion  of  defendant.  The  second 
trial  resulted  in  a  verdict  and  judgment  for  plaintiff  for 
1)5,000. 

Plaintiff  was  injured  by  falling  down  a  stairway 
in  defendant's  store.  The  facts  sufficiently  appear  in  our 
former  opinion.   On  this  appeal  it  is  admitted  by  counsel 
that  there  is  no  substantial  change  in  the  evidence. 

The  declaration  charged  that  the  stairway  opening 
was  unguarded  and  not  apparent  to  plaintiff.  She  contended 
that  the  accident  occurred  as  a  result  of  insufficient  light 
where  the  stairway  was  located,  and  that  the  railing  on  the 
west  and  south  sides  of  the  opening  in  the  floor  was  entirely 
concealed  by  furniture  and  rugs  packed  around  and  over  it,  thus 
rendering  the  opening  dark  and  obscure.   On  appeal  to  this 
court,  her  briefs  and  arguments  conceded  that  this  was  the  only 
disputed  fact  of  consequence. 

We  believed  the  weight  of  the  evidence  was  so  against 
plaintiff's  contention  and  the  judgment  was  not  allowed  to  stand. 
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Upon  the  question  of  light,  we  said  the  inference  is  irresistible 
that  if  Mrs.  Hinkle  had  been  in  the  exercise  of  ordinary  care 
for  her  own  safety,  she  could  have  observed  the  stairway  and 
prevented  her  injuries. 

here  a  judgment  is  reversed  without  specific  directions, 
it  is  entirely  abrogated  and  the  cause  stands  as  if  no  trial  had 
ever  occurred.  The  parties  are  entitled  to  a  trial  de  novo. 
(Roggenbuck  v.  Breuhaus,  330  111.  294.)   The  conclusion  f  the 
reviewing  court  upon  matters  of  fact  does  not  control  upon  the 
second  trial.   (People  v.  Lord,  315  111.  603.) 

The  stairway  dorm  which  plaintiff  fell  is  located 
against  the  east  wall  of  the  building.  Soils  of  linoleum 
were  standing  near  the  wall  a  short  distance  from  the  head  of 
the  stairs.  The  west  and  ^.outh  sides  of  the  opening  in  the 
floor  were  protected  by  a  railing  of  iron  pipe.  Plaintiff  walked 
east  from  the  center  of  the  store  towards  the  linoleum  in  an 
aisle  between  rows  of  furniture.  The  aisle  led  to  the  space  at 
the  head  of  the- stairway.  She  passed  the  newel  post  of  the 
railing,  reached  the  linoleum,  and  stopped  to  examine  it.  Her 
daughter  was  standing  at  a  davenport  placed  against  the  west 
railing  of  the  stairway.   There  was  a  light  in  the  basement  about 
twelve  feet  from  the  stairway,  and  at  the  place  where  plaintiff 
was  standing  she  was  able  to  see  the  pattern  and  colors  of  the 
linoleum.  She  called  her  daughter's  attention  to  a  particular 
piece  of  it  and  almost  immediately  thereafter  she  fell  down  the 
stairway. 

"..here  a  given  state  of  facts  has  been  successively 
submitted  to  juries,  and  they  reached  the  same  conclusion,  and 
that  conclusion  has  been  approved  by  the  trial  Judge,  a  court 
of  review  is  not  warranted  in  reversing  the  judgment,  even  if 
it  is  inclined  to  take  a  different  view  of  the  facts  from  that 
taken  by  such  juries.   (City  of  Elgin  v.  Nofs,  113  111.  App.  618; 
Shannon  v.  Swanson,  109  111.  App.  274;  208  111.  52;  Stephens 
v.  Neilson,  154  111.  App.  67;  Upthegrove  v.  Chicago  Great  v/estern 
R.  R.  Co.,  168  111.  App.  89;  C.  k   A.  R.  R.  Co.  v.  Flaherty,  105 
111.  App.  14;  200  111.  151.) 
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There  was  evidence  tending  to  support  the  declaration 
and  the  trial  court  could  not  direct  a  verdict  on  either  trial. 
Plaintiff  was  entitled  to  have  her  case  submitted  to  a  jury, 
unless  it  could  be  said,  that  as  a  master  of  lav/,  the  testimony- 
did  not  fairly  tend  to  prove  her  cause  of  action.   . hile  we 
are  not  impressed  with  the  present  verdict  any  more  than  with 
the  former  one,  still  we  cannot  say,  as  a  matter  of  law,  that 
plaintiff  was  guilty  of  contributory  negligence.  The  question 
of  fact  had  to  be  submitted  to  the  jury.   (Radebaugh  v. 
F.  W,  Woolworth  Co.  214  111.  App.  365.) 

Courts  are  slow  to  set  aside  a  verdict  on  the  ground 
that  it  is  not  sufficiently  supported  by  the  evidence,  even 
in  the  first  instance;  but  where  a  second  verdict  is  the  same 
as  the  first,  still  greater  reluctance  is  felt.  (City  of  Elgin 
v.  Nofs,  supra.)   \,'hether  or  not  plaintiff  was  guilty  of  con- 
tributory negligence  has  been  twice  decided  by  a  jury  adversely 
to  defendant's  contention.   The  course  of  this  case  furnishes 
us  no  reason  to  believe  a  different  verdict  ?rould  result 
from  another  trial. 

For  the  reasons  mentioned,  the  judgment  is  affirmed. 

Judgmaituli  affirmed. 


STATE  OF  ILLINOIS, 

second  district  J  I,  JUSTUS  L.  JOHNSON",  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and   affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this day  of 

_in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  twenty-. — 


Cleric  of  the  Appellate  Court 

(88416— 1M— 5-28) 


AT  A  TERM  <7F  THE  APPELLATE  C 


Begun  and  held  at  Ottawa/  onyTuesdaj^  the  Seventh  day  of  October,  in 
the  year  of  our  Loraf  one  tffotT^hwb~«4n.e  hundred  and  thirty, 

within  and  for  th«  Second  District  of  the  State  of  Illinois: 

/ 
Present  —  The  Hon .  /THOMAS  M.  .LETT,  Presiding  Justice. 

Hon.  NORMAN  L./jONES,  Justice. 

Hon.  FRANKLIN  H.  BOGGS,  Justice. 

JUSTUS  L.  JOHNSON,  Clerk. 

FLOYD  S.  CLARK,  Sheriff 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 

the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


Gen.   N0.    8089 
MARY   SCANLON, 


Appellant , 


vs 


ASA  BfiEBE,    MARK   BESB3E,    et    al, 

Apoel^eep 


Agenda  Mo.    8 

Appeal   f 

Circuit  Court, 

K- nkakee     County. 


JET?,  P.  J. 

Aooellpnt  filed  a  bill  in  the  circuit  court  of 
Kankakee  County  in  the  nature  of  a  creditor  . 's  bill,  to      i  -ppelleei 
were  Bads  oarties  defendant*   On  iie^ring,  said  bill  was  dismissed 
for  want  of  eouity,  and  ^n  appeal  was  orosecuted  to  the  supreme 
court.  The  allegations  of  the  bill  are  substantially  as  follows: 
that 

Appellant  recovered  a  judgment  against  appellee  Asa 

Beebe  in  the  sum  of  ^800  in  the  circuit  court  of  said  county  in  a 

s^it  for  personal  injuries,  in  which  suit  Mark  Beebe,  the  father 
» 

of  Asa" Beebe,  was  a  co-defendant.   On  the  trial  the  court  directed 
a  verdict  for  Hark  Beebe.   Several  executions  were  issued  on  said 
judgment |  all  of  which -were  retimed  not  satisfied]  that  since  the 
rendition  of  said  judgment  Asa  Beebe  c?me  into  possession  of  $3000 
as  a  "devisee"  under  the  will  of  Lyman  C.  Mellen.   Appellant  by 
garnishment  proceedings  recovered  only  $327,33  of  said  $3000  because 
Asa  Teebe  had"contrived  or  pretended"  to  have  received  all  of  said 
sum  from  the  executor  except  said  sum  of  $327.38;  that  there  is  still 
due  appellant  on  the  judgment  the  full  amount  thereof,  with  interest, 
less  >3T7.33;  that  with  the  amount  received  fro™  the  executor,  the 
Rogers  Auto  Supply  Store  was  purchased;  that  Asa  Beebe  is  owner  or 
interested  in  said  business.  But  Mark  Beebe  pretends  to  be  the 
owner  of  said  husiness  for  the  purpose  of  defeating  the  collection 
of  anoellant's  judgment;  that  on  June  9,  19?6,  one  Cooley  made  a 
warranty  deed  to  Hark  Beebe  to  a  hoi-.se  rnd  lot  in  Kankakee  which 
I   Aid  be  held  to  belong  to  Asa  Beebe;  that  the  purpose  of  having 
the  deed  made  to  Mark  Beebe  insteai  of  Asa  Beebe  was  to  ev-de  the 
enforcement  of  said  judgment.  Asa  Beebe  took  ossession  of  said 
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-remises  immediately  after  its  o^rchase  and  has  lived  therein 
ever  since;  that  the  First  Trust  and  Savings  Bank  and  Edgar  Legg, 
executor,  may  have  in  their  oossession  property  belonging  to 
Asa  Beebe  or  information  relating  to  the  Rogers  Auto  Supply  Com-opny, 
'alias  Asa  Beebe. ' ■ 

Said  bill  orayed  for  ^is^->ver:r,  r-nd  thai  appellees  be 
required  to  answer  oertpin  interrogatories  propounded  in  said  bill; 
thst  aooellant's  "judgment  be  satisfied  out  of  oro^erty  found  to 
belong  to  apoellee  Asa  3eebe,  and  that  a.ooellee6  be  required  to 
pay  appellant's  judgment,  nnd  for  general  relief.   T^e  interrogator- 
ies oropounded  to  a^oellees  respectively  were  reruired  to  be  answered 
under  orth. 

Separate  answers  were  filed  by  appellees  respectively. 
The  answer  of  Asa  Beebe  and  Mark  Beebe  was  to  the  effect  that 
Asa  Beebe  had  no  interest  in  the  pnperty  referred  to  in  appellant's 
bill;  th?t  aopellee  Mark  Beebe  was  the  owner  of  the  Rogers  Auto 
Supply  Store  and  of  the  real  egtate  and  automobile  referred  to 
in  said  bill;  that  Asa  Beebe  was  only  the   manager  of  said  auto 
business;  that  the  money  received  as  devisee  by  Asa  Beebe,  to  wit, 
$2,050,  was  not  used  to  purchase  8<0id  store,  but  ease  was  purchrsed 
by  Mark  Beebe  with  his  own  money. 

Appellee  Asa  Beebe  in  his  answer  further  set^  forth 
his  ownership  of  an  interest  in  certain  real  estate  in  the  state  of 
Missouri,  valued  at  |S0«  He  did  not  answer  the  questions  relating 
to  his  income  and  to  the  business  of  said  Supply  Store,   dark  Beebe 
did  not  answer  s-"id  cuestions  relating  to  said  business,  and  further 
set  forth  thst  he  had  no  knowledge  of  the  financial  affairs  of  Asa 
Beebe. 

JSdgar  Legg,  executor,  etc.,  answered  that  he  paid  aopellee 
Asa  Beebe  -$2,050,  and  oaid  appellant  |337.38j  that  he  knows  nothing 
further  relative  to  the  allegations  >f  the  bill  or  as  to  the  finan- 
cial condition  of  Asa  Beebe. 

Apoellant  First  Trust  and  Savings  Bpnk  nade  answer  to 
the  effect  that  Asa  Beebe  had  no  account  with  it;  that  Mark  Beebe 
had  $90.12  in  his  account j  that  Asa  Beebe  signed  cheeks  on  the 
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account  of  the  Rogers  Auto  Su-ooly  Store;  that  said  auto  supply 
company  had  to  tis  account  $334.03;  that  while  said  bank  had 
dealings  with  Mark  Beebe,  Asa  Beebe  and  the  Rogers  Auto  Supply 
Company,  it  had  not  knowledge  as  to  the  ownership  of  said  auto 
supply  at  ire. 

Exceptions  filed  by  apoellant  to  the  answers  of 
Mark  Beebe  and  Asa  Beebe  on  account  of  the  failure  to  answer  with 
reference  to  the  affairs  of  said  Suoply  do.  were  overruled. 

Prior  to  1913,  appellant  recovered  a        t  for 
$800*00  against  appellee  Asa  Beebe  for  injuries  sust.-j.ned  by 
appellant  in  an  automobile  accident.   Number  Nixraerous  executions 
were  issued  on   said  jude  isnt  and  returned  unsatisfied,  the  only 
payment  ever  having  been  made  on  said  judgment  be      »ayaMUtt 
of  $3.-7.38,  arhiSB  was  recovered  in  a  garnishment  proceeding 
against  the  above  mentioned  executor. 

Apoellant  placed  appellees  Asa  Beebe  and  I  ark  Beebe 
on  the  stand  as  her  witnesses.   Appellee  Asa  Beebe  testified 
that  the  Rogers  Auto  Supply  Company  was  purchased  by  and  belonged 
to  hi 8  father;  that  he  was  the  manager  of  and  operated  said 
business  for  his  father;  that  at  the  time  of  the  trial  he  was 
drawing  a  salary  of  "$40  per  week.   He  also  testified  that  the 
real  estate  in  question  was  purchased  by  his  father  f rvi  one 
Cooley,  who  conveyed  the  sfme  to  his  father  by  warranty  deed; 
that  he,  Asa  Beebe,  had  occupied  said,  property  since  the  purchase 
of  the  same  by  his  father,  but  that  he  had  no  interest  whatever 
therein. 

The  testimony  of  Asa  Esses  and  ark  Beebe  and  also 
of  certain  fitnesses  who  h~d  worked  for  the  auto  supply  company 
was  to  the  effect  that  Asa  Beebe  was  the  manager  thereof;  that 
he  karat  drew  the  snacks  is^ied  by  said  company,  hired  the  help, 
and  in  fact  transacted  practically  all  of  the  business  of  said 
gupplj  Bompany,  The  evidence  is  also  to  the  effect  tiiat  about 
the  ye?>r  1918  appellee  Asa  Beebe  received  from  the  Jtyman  0.  Mellen 
estate,  through  Edgar  Legg,  executor,  $2050.   He  testified  that  he 
turned  said  amount  over  to  his  father  at  the  time  the  sane  was 
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received,  to  rei     La  father  for  the  amount  expended  toward 
hie  education.   ^e  further  testified  that  he  had  attended  P.irdie 
University  two  years  r,nd  the  University  of  Illinois  for  ■  year 
and  s  half.  Mark  Beetoe  testified  thrt  while  hi  Lads  no  record 
of  the  amount  so  ex^:>ended,  he  was  "it   the  ->oinion  that  he  had 
expended  more  than  $^050  in  ai  !  al  mt  grid  college  education. 

Appellant,  "by  her  bill,  makes  specific  charges 
against  aupellees  Asa  and  Marie  Beebe  to  the  effect  that,  for  the  " 
purpose  of  defeating  aooellant's  judgment,  they  ^ere  "nvering  up 
the  urooerty  of  Asa  Beebe,  and  that,  said  real  estate  and  r-iuoly 
business  had  both  been  purehaeed      nroperty  or  moneys  belonging 
to  Asa  Beehe,  and  which  he  had  t  irned  over  to  his  father  in  order 
to  defeat  said  judgment.   Aopellant  oropotmded.  interrogatories  re- 
quiring appellees  Asa  Beebe  and  Mark  Beebe  to  answer  under  oath 
with  reference  to  said  charges.   The  answers  under  oath,  snecif ically 
denied  said  charges,  and  were  to  the  effect  that  said  real  estate 

said     rs  Attto  Supply  foapany  belonged  to  Hark  Beebe.  The 
answers  and  testimony  of  appellee  first  Trust  and  Bav      ink,  and 
of  Edgar.  Legg,  executor,  etc.,  t        light  on  :     estions  in- 
volved in  this  case,  as  neither  of  said  parties  purported  to  have 
any  information  with  reference  to  the  ownership  of  the  orooerty 
sought  to  be  charged. 

On  this  record,  the  trial  court  entered  a  decree, 
dismissing  appellant's  bill  for  want  of  eovity.   To  reverse  said 
decree,  this  case  was  appealed  to  the  supreme  court,  m   the  theory 
that  a  freehold  was  involved.   The  supreme  court  held  that  a  free- 
Id  was  not  involved,  and  tr?nsf erred  said  cause  to  tp.ls  court. 

One  of  the  grounds  "Tged  pot   a  reversal  of  the  decree 

certain  of 
is  that  the  eenrt  erred  in  va  overruling/the  exceptions  to  the 

answers  of  Asa  and  Mark  Beebe,  and  in  its  rulings  on  the  evidence. 

The  court,  in  overruling  the  executions  to  said  answers 

and  in  excluding  the  evidence  comulained  of,  held  that,  until  there 

was  evidence  tending  to  show  that  Asa  Beebe  o^ned  or  had  an  interest 

in  the  Rogers  Auto  Supply  3onpa»y,  appellant  was  not  entitled  to 

Inquire  Into  the  business  of  said  company.  As  such  interest  was 
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not  shown,  the  court  did  not  err  in  said  suling. 

re  as  in  this  case  the  bill  charges  a  fraudulent 
transfer  or  covering  up  of  property  it  must  be  supported  by  sub- 
stantial and  satisfactory  proof.   "All  transactions  are  presumed 
to  be  fair  and  honest  until  thi  contrary  is  proved.   Fraud  will 
not  be  presumed,  but  must  be  or  oven  as  a  fact  by  such  clear  and 
co  vincing  evidence  that  leaves  the  mind  well  satisfied  that  the 
allegations  of  fraud  are  true.   LrjKinnon  v.  iiic'celbe  ry ,  542  111. 
117;  Cartel  v.  Carter,  533  111.  354-3"  . 

Appellant  having  Called  appellees  as  witness  on  her 
behalf,  she  cannot  question  their  credibility,   rheir  testimony, 
so  far  as  pertinent  to  t       I,  is  to  be  taken  as  true,  as  there 
is  no  countervailing  testimony.  Luthy   Co.  v.  Paradis,  299  111. 
380;  Aaerleaa  Hoist  ft  Derrick  Ete.  v.  Hall,  ^03  111.  397;  Bon 
v.  Ash,  143  111.  649;  Sawyer  v.  Moore,  109  111.  461j  3rosa  v. 
Mendote  HaVl  Bank,    539  Apo.  415-5°1. 

In  view  of  said  sworn  answers  which  Ban  v  ly  be 
overcome  by  the  testimony  of  twe  witaese  or  by  the  testimony  of 
one  and  by  facts  and  cir  -1  in  weight  to  another 

(Phillips  v.   hite,  18  111.  41;  ?'yer?  v.  Ilnsey,  38  111.  36; 
Merchants  Bat"!  Bank  v.  Lyons,  185  111.  345-35?)  snd   of  the 
testimony  in  the  record,  we  are  clearly  of  th«  opinion  th-t  the 
co  ->rt  rightly  held  that  appellant  had  failed  to  prove  the 
allegations  of  her  bill,  and  did  not  err  In  dismissing  the  same 
for  want  of  entity. 

For  the  reasons  above  set  forth,  the  decree  of  the 
trial  co.irt  will  be  affirmed. 

Decree  affirmed. 
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STATE  OF  ILLINOIS, 

second  district  1  I,  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this ■ day  of 

in  the  vear  of  our  Lord  one  thousand  nine 


hundred  and  twenty- 


Olerh  of  the  Appellate  Court 

(88416— 1M— 5-28) 


AT  A  TERM  OF  THE  APPELLATE  COURT, 

/         * 

Begun  and  held  at  Ottawa,  on  Tuesday?,  the  Se\^nth  da$  of  October ,  in 

the  year  of  our  Lord  one  thousand  nine/nundred  and  thirty, 
within  and  for  the  Second  D /strict^?   BIS*  State  of  Illinois: 
Present--The  Hon.  THOMAS  M.y^ETT,  Presiding  Justice 

Hon.  NORMAN /L.  JONES,  Justice. 

Hon.  FRANKLIN  H.  BOGGS,  Justice, 

JUSTUS  L.  JOHNSON,  Clerk. 

FLOYD  S.  CLARK,  Sheriff. 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 

the  opinion  of  the  Court  was  filed  in  the 


Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


8176 


Cornelias  S.   Tarbox,  : 

Appellee,  : 

-vs-  : 

Jo?e  -h   Bo  : 

Appellant,  : 


Appeal  fro« 

rcuit    lourt  of 
Set  Page  Oounty, 


Jon^s,  J: 

Plaintiff,  Tarbox,  a  florist,  brought  an  actiam  of 
tresossa  an  tha  "^e  to  reoov=r  damages  for  in-juriep  la  "is 
crons  end  olanta,  caused  by  an  alleged  wrongful  act  of  de- 
fendant, Schirka,  in  polluting  3  stream  running  through 
plaintiff ' b  land. 

The  declaration  expiating  of  one  count,  charges 
that  Murine!-  the  year  19?8,  plaintiff  ?sp  lawfully  joaaeaeed-of 
certain  -oremises  and  that  defendant  wps  poeaeeeed  yf   certain  other 
■premises  ac-joining  the  real  estate  of  -pl^inti^f ;  th-^t  there 
was  flowinr  thrmgh  the  preaip^s  uf  plaintiff  a  natural  stream 
of  cle-r  pnd  mre  w^ter,  which  he  naed  for  farming  operations 
and  for  catering  his  olants  ^>nd  croos;  that  defendant's  -^reraises 
were  above  thope  ->f  plaintiff  and  adjoined  s^id  streps,  ^hich 
flowed  onto  the  ure^iaea  of  plaintiff}  that  aaid  defendant 
emotied  'nt">  the  stream  above  olai^+iff 's  or^ui^e^ ,  atrong,  vile 
■selling,  ooiaonous  and  ^ns-erons  li^iida-  r>nd.   fin  Ida,  ~11  of 
which  rendered  the  =+: i  t   it  flowed  into  and  across  plain- 

tiff* ■  orenis^s  unhealthy  and  dangerous  for  any  rs-ir^ose:  that 
plaintiff  was  engaged  in  conducting  farming  and  gardenii 
operations  on  his  oremises  *nd  In  raising  and  cultivating  for 
the  earket  and  for  other  uee,  flowers,  --lrnts,  vegetables,  and 
other  croos;  and  that  the  defendant,  by  polluting  e  id  stream, 
greatly  de-^aged  and  injured  the  enns,  planta,  and  trees  of 
plaintiff.  A  jury  returned  a  verdict  for  |1500  in  favor  of 
plaintiff  and  fro;.n  a  judgment  therein,  defendant  ^rosecutes  this 
?-o   e*l . 


. 
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It  is  defendant's  contention  that  he  leased  the 
barn  and  the  house  on  his  'revises  to  certain  tenants  nrior  to 
the  alleged  pollution  of  the  stx      nd  that  if  the  stream 
was  polluted,  it     lone  by  .he  acts  of  his  tenants;  ?nd  that 
therefor  he  was  not  responsible  or  liable  therefor.  Defend- nt 
lived  in  t^e  premises  for  six  yearc  next  -rior  to  the  alleged 
leasing  and  he  testified  he  rented  the  house  and  barn  to  tenants 
the  last  part  of  August,.  1923,  and  then  moved  to  Ohica.g-0,  where 
he  maintained  his  home.   He  visited  his  farm  nearly  every  o^y  to 
feed  his  horse  and  cow.    On  Sept    r  13,  1988,  the  -remises 
were  raided  by  Federal  orohibition  agents;  ?nd  they  found  in 
the  barn  SO   barrels  of  Bash,  Sael  containing  about  250  gallons. 
They  broke  and  emptied  the  barrels,  and  the  contents  ran  from 
the  barn  down  to  the  str«     I  across  lai  tiffs  premises,  De- 
fendant was  in  the  house  pt  the  time  of  the  raid,  -'<-    and  his 
.alleged  g  tenants  were  a  -  'ested, 

*ae  defend:  t  offered  a  witness  to  orove  a  conversa- 
tion which  was  had  between  the  defendant  and  one  of  nie   so-called 
tenants  when  the  premises  were  alleged,  to  have  been  leased.  The 
Gourt  sustai  ed  objections  to  such  testimony,   but  no  harm  was 
done  to  defendant  by  the  ruling,   T  :ere  is  no  evidence  in  the 
record  that  defendant  surrendered,  possession  of  the  house  or 
the  b*rn  to  any  tenant,  or  that  any  tenant  ever  took  possession 
under  t  such  an  alleged  leasing. 

Plaintiff  testified  that  he  had  lived  there  six 
years;  that  during  all  that  time  the  watexr  in  the  creek  had  been 
clear  and  he  used  it  for  watering  his  plants]  that  there  are  a 
number  of  sheds,  a  huge  barn,  -uid  an  old  h  iss  i  i  defendant's 
premises]  that  in  1937  defendant  out  in  a  tile  drain  from  the 
barn  to  the  creek;  that  in  the  summer  of  19^8,  the  air  w g 
polluted  and  had  the  odor  of  a  dump|  that  the  water  ran  down 
and  filled  the  creek  to  overflowing,  which  killed  the  plants 
anywhere  near  it;  that  in  heavy  rains,  the  objectionable  matter 
was  conveyed  over  the  purfa.ce  of  his  ground;  and  that  he  followed 
the  course  of  the  oollution  of  the  stream  and  that  it  came  from 
the  defendant's  land.   Plaintiff's  testimony  was  corroborated 
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by  his  employee,  Joe  Dobrow,  who  testified  that  he  saw  and  helped 
defendant  put  in  a  six  inch  tile  drain  during  the  BUmmex  or  the 
fall  of  193?,  running  from  the  stream  in  front  of  plaintiff*g  land 
up  to  the  barn  of  defendant!  that  he  visited  defer.da  it '  s  barn,  s-,,T 
defendant's  horse,  barrels,  and  a  still,  and  that  the  water  ran 
day  and  night  from  the  barn.  Red  md   yellow  mash  flowed  fr^m 
the  tile  connection  in  the  creek.   It  had  ■  bad  oifer  and  fish  died 
from  the  pol  ution  In  the  creek.   He  further  testified  that  he  told 
defendant  to  stoo  the  pollution  of  the  creek,  and  that  defendant 
made  no  reply.  The  testimony  in  the  whole  case  fairly  establishes 
that  the  defendant  was  in  poMeefloh  of  the  eremites J  that  the 
stream  was  polluted  by  the  mash  from  his  barn;  and  that  plaintiff's 
crons  and  nlants  were  damaged  by  said  nollution. 

The  first  instruction  sriven  on  behalf  of  plaintiff 
told  the  jury  that  it  is  the  right  of  any  owner  of  land  Baring 
a  natural  stream  of  water  flowing  through  it,  to  have  such  stream 
flow  unobstructed  and  undefiled;  and  that  no  one  has  the  right 
to  noirute  or  injure  the  quality  of  the  water  flowing  in  said 
stream,  and  anyone  doing  so  to  the  injury  of  the  owner  of  land, 
through  which  it  flows  is  liable  to  such  o-rner  for  such  daiages 
as  'jay  be  caused  by  such  nollution  of  the  stream.   The  instruction 
correctly  states  the  law.  (Tetherington  v.  Donk  Bros.  Goal  Co., 
232  111.  52?..) 

,J;he  second  instruction  ^iven  on  behalf  of  plaintiff 
is  the  J;he  effect  that  if  the  jury  believe  from  the  evidence  that 
the  defendant  constructed  a  tile  drain  running  into  a  stream  of 
w?t<=r,  flowing  through  the  land  of  the  owner,  and  cr-i^ed  impure 
liouids  to  flow  through  such  tile  into  the  stream,  and  that  thereby 
the  waters  of  the  stream  were  oolluted,  and  damaged  the  nlants  and 
crops  of  olaintiff,  then  the  jury  may  allow  the  plaintiff  such 
ges  aa  the  evidence  shows  he  has  suffered,  because  of  such 
pollution  of  the  stream.   The  instruction  oroperly  confined  the 
damages  to  those  shown  by  the  evidence. 

The  judgment  of  the  trial  court  is  affirmed. 

J  udg-  a  e  nt  a r  f  i  r  m  e  d . 


STATE  OF  ILLINOIS, 

second  DISTRICT  J  l}  JUSTUS  L.  JOHN  SOX,  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this <%  of 

in  the  year  of  our  Lord  one  thousand  nine 


hundred  and  twenty-. 


Clerk  of  the  Appellate  Court 

(88416— 1M— 5-28) 


AT  A  TERM  OF  THE  APPELLATE  COURT, 

Begun  and  held  at  o/tawa,  on  Tuesday,  the  Seventh  day  or  uctoaer,  i 
the  year  of  our  Lord  o/fe  thousand  nine  hundred  and  thirty, 
within  and  for  the  Second  District  of  the  State  of  Illinois: 


Present--The /Hon.  THOMAS 


/ 


JETT,  Presiding  Justice. 


Hon.  NORMAN  L.  JONES,  Justice. 
Hon.  FRANKLIN  H.  BOGGS,  Justice 
JUSTUS  L.  JOHNSON,  Clerk. 
FLOYD  S.  CLARK,  Sheriff. 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 

the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit'. 
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Thomas  Fleming, 

vs. 


appellee 


City  of  Elgin,  a  corporation, 
appellant , 


Appeal  from  the  City  Court 
of  Elgin,  Kane  County, 
Illinois. 


JONES,  J. 

The  City  of  Elgin  constructed  a  concrete  pavement  and  a 
ooncrete  sidewalk  in  front  of  the  premises  of  Thomas  Fleming.   Each 
of  the  improvements  was  made  by  special  assessment.  Fleming  there- 
after instituted  suit  against  the  city  to  recover  damages  resulting 
from  elevating  the  grade  of  the  street  in  front  of 'his  property. 
A  jury  returned  a  verdict  for  ^1600  in  his  favor  and  judgment  was 
entered  thereon. 

In  neither  of  t  e  special  assessment  proceedings  did 
plaintiff  interpose  any  objection  to  the  amount  assessed  as  benefits 
against  his  property  or  otherwise.   The  question  of  damages  to  his 
premises  was  not  and  could  not  have  been  raised  in  either  of  thcs  e 
proceedings,   (uhite  v.  City  of  Alton,  149  111.  626;  Botsford  v. 
City  of  Elgin,  213  111.  Aop.  598.) 

It  appears  that  the  Clerk  of  the  trial  oourt  inadvertently 
omitted  from  the  bill  of  exceptions,  defendant's  written  motion 
for  a  new  trial.   The  praecipe  for  record  directed  that  it  be  in- 
cluded, but  the  bill  of  exceptions  shows  only  that  such  a  motion 
was  made  and  overruled.  Defendant  has  suggested  a  diminution  of 
the  record  and  asked  leave  to  file  an  amendment  thereto,  supplying 
the  omission.  The  proper  praotice  is  to  supply  the  motion  by 
making  it  a  part  of  the  bill  of  exceptions,  and  the  same  is 
accordingly  done.   (Anderson  v.  Karstene,  297  111.  76.) 

Defendant  contends  that  plaintiff's  Exhibit  3  is  not 
a  part  of  the  original  bill  of  exceptions,  although  it  appears  in 
the  copy  thereof,  included  in  the  transcript  filed  in  this  Court. 


Ill 


. 


' 
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XJpon  examination  of  the  record  and  proofs  submitted,  we  are  of 
the  opinion  that  the  exhibit  was  included  in  the  original  bill 
of  exceptions  when  it  was  signed  and  sealed  by  the  trial  judge. 

The  first,  third,  and  fifth  instructions  given  on 
behalf  of  plaintiff  are  to  the  effect  that  if  plaintiff's  property 
was  injured  by  raising  the  grade  of  the  said  street,  he  was 
entitled  to  reoover  damages  from  the  city,  and  ignored  the 
element  of  special  benefits,  if  any  accruing  to  the  premises 
by  reason  of  the  construction  of  the  improvement.  These  in- 
structions are  inaccurate.  Under  some  circumstances,  they 
would  constitute  reversible  error,  but  in  the  case  at  bar,  it  is 
not  contended,  and  it  does  not  appear  that  the  damages  awarded 
are  excessive.  There  is  ample  evidence  in  the  record  to  sustain 
the  amount  of  the  award,  and  it  seems  to  us  that  if  the  instruct- 
ions have  correctly  stated  the  rule,  no  different  verdict  would 
have  been  reached.   It  is  not  every  error  which  will  reverse  a 
judgment,  but  to  justify  a  reversal  it  must  appear  that 
defendant  was  deprived  of  some  substantial  legal  right  and  that 
upon  another  trial,  if  the  error  did  not  recur,  a  different 
result  might  be  expected.   (Schmidt  v.  Chicago  and  Northwestern 
Ry.  Co.,  83  111.  405.) 

The  court  refused  an  instruction  offered  by  defendant 
which  told  the  jury  no  damages  could  be  allowed  for  injury  to  the 
appearance  of  plaintiff's  buildings  or  premises,  except  such  as 
were  caused  by  the  impairment  of  the  entrance  to  and  exit  from  the 
premises  by  reason  of  the  change  of  grade  of  the  street,  although 
the  paving  may  have  affected  the  appearance  of  plaintiff's 
buildings  and  premises  and  have  caused  a  difference  in  opinion 
as  to  matters  of  taste  and  fancy.  Plaintiff's  father  had  lived 
in  the  premises  for  a  number  of  years  and  died  there  during 
the  pendency  of  this  suit.  The  testimony  shows  that  the 
premises  had  been  used  exclusively  for  residence  purposes  for 
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a  number  of  years  and  were  so  used  at  the  time  this  action  was 
oommenced.  The  adjoining  property  was  also  used  for  residence 
purposes. 

It  was  the  theory  of  defendant  that  the  premises  were 
not  suitable  for  residence  purpbses,  but  that  after  the  construct- 
ion of  the  pavement,  their  highest  and  best  use  was  for  indus- 
trial purposes,  and  that  the  damages,  if  any,  should  be  based 
upon  their  use  for  those  purposes.  The  owner  of  property  con- 
demned for  public  use  is  entitled  by  way  of  compensation  to  the 
highest  market  value  of  the  same  for  any  purpose  to  which  it  is 
adapted  or  may  be  used.   If  the  land  is  devoted  by  the 'owner  to  a 
particular  use  and  for  that  use  has  a  special  value,  he  is  en- 
titled to  receive  what  it  is  worth  for  that  purpose.   (Cahill  v. 
The  Village  of  Norwood  Park,  149  111.  156.)   The  rule  is  the  same 
as  to  property  damaged  for  public  use.  Plaintiff  was  entitled  to 
damages  for  the  best  se   to  which  his  property  was  adapted.   Its 
best  use  was  to  be  ascertained  from  the  evidence.  He  had  the  right 
to  show  the  value  of  the  land  for  the  best  use  to  which  he  thought 
it  was  adapted,  and  defendant  had  a  similar  right.   The  jury 
were  entitled  to  inspect  the  land,  and  from  such  inspection, 
and  all  the  other  competent  evidence  to  determine  what  was 
the  best  use  to  which  the  property  was  adapted,  and  the 
damages  to  such  use  from  the  raising  of  the  grade  of  the  street 
in  front  of  the  property.   (Hartshorn  v.  Illinois  Valley  By,  Co. 
216  111.  392.)   The  question  for  the  jury  was  whether,  upon  the 
whole  evidence,  and  for  any  and  all  purposes  for  which  the  property 
might  be  used  or  sold,  the  market  value  would  be  less  with  the 
improvements  than  without  them.   (Snodgrass  v.  Chicago,  152  111. 
600.)   They  were  not  bound  to  base  their  verdict  upon  the 
supposition  that  it  would  be  appropriated  to  a  use  other  than 
which  it  was  already  devoted.   (Phillips  v.  Scales  Mound,  195  111. 
353.)   The  appearance  of  residence  property  is  an  element  of  its 


. 
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market  value.   Plaintiff  had  the  right  to  have  the  jury  pass  upon 
the  question  of  damages  to  the  use  of  the  property  for  residence 
purposes.   The  trial  court  properly  refused  the  instruction. 

The  order  of  the  County  Court  of  Kane  County,  showing 
final  completion  of  the  pavement  and  an  abatement  of  a  portion 
of  the  assessment  therefor  was  admitted  in  evidence.   It  provided 
that  the  assessment  should  he  reduced  proportionately  to  the 
public  and  the  property  owners,  and  credited  pro  rata  upon  the 
respective  assessments,  in  the  amounts  set  forth  in  the  reduced 
assessment  roll  therewith  filed.   The  Clerk  of  the  County  Court 
was  permitted  to  testify  that  no  such  reduced  roll  had  been  filed. 
Whether  or  not  such  roll  had  been  filed  was  inconsequential.  The 
jury  had  before  it  the  amount  assessed  upon  each  tract  embraced 
in  the  roll,  the  total  amount  of  the  assessment,  and  the  total 
amount  of  the  rebate.  The  order  recited  that  the  rebate  cou]d 
be  credited  pro  rata  upon  the  respective  assessments.   The  jury 
could  have  determined  by  simple  computation  the  amount  which  was 
to  be  credited  upon  the  assessment  on  plaintiff's  property.  The 
ruling  of  the  Court  in  permitting  the  Clerk  to  testify  that  no 
reduced  roll  had  been  filed  was  not  prejudicial. 

Plaintiff's  counsel  in  his  argument  to  the  jury  stated, 
"We  do  not  know  how  many  loads  of  dirt  it  is  going  to  take  to  fills 
their  lots."  This  statement  was  objected  to  and  a  motion  to 
instruot  the  jury  to  disregard  it  was  denied.   The  testimony  shows 
that  after  the  pavement  was  completed,  hundreds  of  loads  of  dirt 
were  used  in  filling  a  portion  of  the  premises,   while  the  matter 
of  the  amount  of  dirt  necessary  to  fill  the  lot  was  not  involved, 
the  testimony  shows  that  after  the  pavement  and  sidewalk  were  built, 
the  lot  was  left  about  four  feet  below  the  level  of  the  sidewalk 
at  the  north  side  of  the  house  and  about  eight  feet  below  it  at  one 
side  of  the  lot.   Testimony  relative  to  the  dirt  filling  on 
the  lot  was  produced  by  both  pla.ntiff  and  defendant. 

A  witness  for  defendant  testified  that  he  had  received 
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an  offer  for  plaintiff's  property  the  previous  week.  He  was 
then  asked,  "For  what  price?"  and  the  Court  sustained  an  ob- 
jection to  the  question.  No  effort  had  been  made  to  show  that 
the  offer  was  bona  fide  or  that  the  person  who  made  it  was 
able,  ready,  and  willing  to  buy  at  his  offer.  No  error  was 
sommitted  by  sustaining  the  objection. 

After  a  careful  examination  of  the  record,  we  are  of 
the  opinion  that  the  verdict  is  supported  by  the  weight  of  the 
testimony,  and  that  substantial  justice  has  been  done.   while 
the  record  is  not  free  from  error,  it  is  not  apparent  that  if 
such  errors  were  omitted,  upon  another  trial,  a  different 
result  might  or  ought  to  be  expected.  Under  such  circumstances, 
it  is  the  duty  of  t  is  Court  to  affirm  the  judgment  of  the 
trial  court  and  the  same  is  accordingly  affirmed. 

Judgment  affirmed. 


. 


■ 

■  •  ■  , 


ss. 

I,  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in  and 


STATE  OF  ILLINOIS, 

SECOND   DISTEICT 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof,  do  hereb; 
certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this 

in  the  year  of  our  Lord  one  thousand  nine 


hundred  and  twenty- 


Clerh  of  the  Appellate  Court 

(88416— 1M— 5-28) 
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AT  A/ TERM  OF  THE  APPELLATE  COURT, 

M 

3Sun  and  held  at  Ottawa,  (^^-Tue^'day,  the  Seventh  day  o£  October,  in 
the  year  of  o6r  Lord  one  tfiou sand  n^jme  hundred  and  jbhirty, 
within  anyfor  the  Second  District  of  the  State  of 'Illinois: 
Present—The  Hon.  THOMAS  M.  JETT<  Presiding  Justice. 
Hon.  NORMAN  L.  JONES,  Justice. 
Hon.  FRANKLIN  H.  BOGGS,  Justice. 
JUSTUS  L.  JOHNSON,  Clerk. 
FLOYD  S.  CLARK,  Sheriff. 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 

the  opinion  of  the  Court  was  filed  in  the 

....  -  -  loo 

Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


Gen.  No.  8231  Agenda  No.  37 

In  the  Appellate  Court  of  Illinois 

Second  District 

May  Term,  A.  D.  1930. 

Chicago  Trust  Company, 

appellee, 

Appeal  from  the  Circuit  Court 
vs. 

of  Kankakee  County. 
Alex  Sandroff ,  et  al, 

appellants, 

OPINION  by  BOGGS,  J. 

On  May  14,  1928,  judgment  by  confession  was  entered  in  the 
circuit  court  of  Kankakee  county  in  favor  of  appellee  and  against 
appellants,  for  the  sum  of  $2595.67.  On  motion  of  appellants,  the 
judgment  was  opened  and  they  were  given  leave  to  plead.   Four  pleas 
were  filed.   The  first  plea  was  a  plea  of  the  general  issue.   The 
second  in  its  tenor  and  effect  was  of  like  character.  The  third 
and  fourth  pleas  were  pleas  of  payment.  To  the  third  and  fourth 
pleas  appellee  filed  a  general  replication. 

A  trial  was  had,  and  at  the  close  of  all  the  evidence,  on 
motion  of  appellee,  the  court  excluded  the  evidence  of  appellants 
and  directed  a  verdict  in  f i  vor  of  appellee.  A  motion  was  there- 
upon made  by  appellants  for  a  new  trial,  which  motion  was  overruled. 
The  court  entered  judgment,  confirming  the  original  judgment ,  and 
for  costs.  To  reverse  said  judgment,  this  appeal  is  prosecuted. 

The  principal  ground  urged  for  a  reversal  of  said  judgment 
is  that  the  court  erred  in  directing  a  verdict  for  appellee. 

The  judgment  by  confession  was  based  on  two  promissory  notes, 
of  §1,000  each,  dated  October  6,  1925,  executed  by  appellants 
as  the  Merit  Cap  Company,  payable  to  the  order  of  the  Lomence 
State  &  Savings  Bank  on  demand,  with  interest  at  tie  rate  of  7$ 
per  annum. 
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Appellant  William  Sandroff  testified  that  on  November  7, 
1925,  he  called  at  the  Momence  bank  and  informed  Charles  W.  DeWolfe, 
the  assjs  tant  cashier,  that  appellants  desired  to  pay  said  notes; 
that  DeWolfe  informed  him  that  the  notes  were  not  at  the  bank,  but 
that  he  would  procure  them.   Sandroff  further  testified  that  ±t  was 
his  recollection  that  he  gave  a  check  on  thrt  day  in  payment  of  one 
of  said  notes,  and  that  on  November  10  he  gave  a  second  check  in 
payment  of  the  other. 

DeWolfe  testified  that  on  November  7,  he  forwarded  to  appellee 
t  ree  notes  held  by  the  local  bank,  aggregating  a  principal  sum 
equal  to  the  notes  here  sued  on,  and  requested  that  they  be  sub- 
stituted and  that  the  Tier it  Cap  Company  notes  be  returned,  but  that 
appellee  failed  to  return  them.  DeWolfe  further  testified  that  the 
checks  left  by  Sandroff  were  "put  through"  on  November  12,  and  were 
charged  to  the  account  of  the  Merit  Cap  Company  in  said  bank,  which 
at  that  time  amounted  to  about  §5,000;  that,  following  the  business 
of  November  12,  said  bank  passed  to  the  control  of  the  State  Auditor 
and  his  receiver,  on  account  of  insolvency. 

In  the  latter  part  of  November,  1925,  William  Sandroff  and 
his  attorney,  Irving  H.  Flamm,  had  a  conference  with  MrsL  Masters, 
one  of  the  vice  presidents  of  appellee  bank,  in  reference  to  the  Merit 
Cap  Company  notes.  Sandroff  testified  that  he  inquired  of  Masters 
as  to  whether  appellee  bank  had  received  the  notes  which  DeWolfe  had 
sent,  and  that  "Mr..  Masters  said  he  had  received  the  notes  to  re- 
place ours."  He  was  then  asked  the  following  questions  and  made  the 
following  answers: 

"Q.  Did  you  ask  him  at  that  time  for  your  notes? 
"A.  Yes.  \ 

"A.  What  did  he  say? 

"A.  Well,  I  asked  him  for  either  our  notes  or  the  other  notes, 
because  our  notes  had  been  paid,  I  paid  those,  and  he  said  he  didn't 
know  anything  about  it,  he  hasn't  decided. 
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MQ.  You  don't  know  of  jnur  own  knowledge  whether  any  of  these  notes 

were  substituted  or  not,  all  you  know  is  what  Mr.  DeWolfe  told  you, 

is  that  right? 

"A.   The  notes  were  substituted. 

"Q.  Yes. 

"A.  Mr.  DeWolfe  and  Mr.  Masters  both  told  me." 

Flamm,  a  witness  on  behalf  of  appellee,  testified  among  other 
things,  that  Masters  said:  "They  had  two  notes  of  the  Merit  Cap  Com- 
pany as  collateral  on  a  loan  made  by  the  Momence  bank,  and  that  they 
had  never  received  payment;  we  told  him  the  Momence  bank  claimed  to 
have  sent  two  or  three  other  notes  to  the  Chicago  Trust  Company  in 
substitution  at  the  time  the  Momence  bank  received  payment;  *  *  * 
that  they  were  not  justified  in  keeping  both  sets  of  notes;  Masters 
said  something  about  the  bank  not  having  decided  what  to  do,  that 
they  ere  going  to  turn  it  over  to  the  law  department.  *  *  *  Masters 
did  not  commit  himself  as  to  what  they  would  do.  *  *  *  at  would  rest 
with  the  law  department,  or  they  had  not  decided  upon  that  themselves. 
*  *  *  They  didn't  turn  them  over." 

The  Momence  bank,  prior  to  its  closing,  was  indebted  to  appellee 
in  the  principal  sum  of  030,000,  covered  by  four  notes.  Appellee 
held  collateral  notes  from  the  Momence  bank,  amounting  to  some 
$47,000.  At  the  time  of  said  trial  after  applying  allaaounts  re- 
ceived on  said  collateral,  and  after  applying  a  cash  balance  of 
something  less  than  §250,  there  was  still  owing  to  appellee  m&re  than 
$22,000. 

A  trial  court  is  not  warranted  in  directing  a  verdict  for  the 
plaintiff,  on  motion  at  the  close  of  the  defendant's  evidence,  unless 
it  can  be  said  that  the  evidence  in  the  record,  taken  in  its  most 
favorable  aspect  to  the  defendant's  case,  does  not  fairly  tend  to 
show  a  defense.  Unless  this  can  be  said,  the  case  should  be 
submitted  to  the  jury,  Bailey  v.  Robison,  233  111.  614-616;  Bechtel 
v.  Marshall,  283  111.  486-491.  In  the  latter  case  the  court  at  page 


.A* 

/ 


sol 
■an 


-4- 


491  says: 

"This  court  has  said  that  the  fact  that  the  court,  upon  weighing 
all  the  evidence,  may  be  of  the  opinion  that  a  verdict  against  the 
plaintiff  would  have  to  he  set  aside  if  returned,  does  not  justify 
the  directing  of  a  verdict  for  the  plaintiff  if  there  is  any  evidence 
tending  to  support  the  defendant's  contentions  with  reference  to  the 
controverted  questions  of  fact  material  to  the  right  of  recovery." 

The  offer  and  admission  in  evidence  of  the  notes  in  question 
made  a,  prima  jacie  case  for  appellee.  The  question  therefore  for  our 
determination  is  whether,  under  the  pleadings,  the  evidence,  taken 
in  its  most  favorable  aspect  toward  the  appellants'  defense,  fairly 
tended  to  prove  the  same. 

While  the  pleas  do  not  set  forth  the  same,  the  real  defense 
sought  to  be  made  by  appellants  is  that  appellee  accepted  the  notes 
sent  to  it  by  the  local  bank  in  lieu  of  the  notes  sued  on,  and  is 
estopped  from  enforcing  payment  as  against  appellants.  Under  the 
earlier  holdings  of  the  supreme  and  appellate  courts,  waiver  and 
estoppel  could  be  shown  under  the  general  issue,  and  need  not  be 
specially  pleaded.  German  Fire  Ins.  Co.  v.  Grunert,  112  111.68-76; 
Evans  v.  Howell,  211  111.  85-93;  Dickson  v.  New  York  Biscuit  Co.  211 
111.  468-495;  Continental  Life  Ins.  Co.  v.  Rogers,  119  111.  474-487; 
Rosater  v.  Peoria  Life  Assn.,  149  App.  536-538;  Gray  v.  Merchants 
Ins.  Co.  125  App.  370-375.  Under  the  more  recent  decisions,  however, 
it  is  held  that  defenses  of  this  character  should  be  specially 
pleaded.  Eeder  v.  Midland  Casualty  Co.  316  111.  552-560. 

The  affidavit  of  merits  filed  with  appellants'  plea  in  effect  * 
gave  notice  with  considerable  detail  that  appellants  were  intending 
to  rely  on  the  defense  of  estoppel.  Evidence  was  offered  and  admitted 
in  support  thereof  without  objection  that  the  same  was  not  admissible 
under  the  pleadings.  V*  would  therefore  not  be  warranted  in  holding 
that  appellants  were  not  entitled  to  the  benefit  of  said  defense, 
if  the  evidence  tended  to  support  the  same. 
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The  evidenoe  was  sufficient  to  warrant  the  jury  in  finding 
that  the  notes  sent  by  the  local  bank  v/ere  sent  on  condition  that 
they  be  substituted  for  the  notes  here  sued  on;  th-t  appellee  had 
knowledge  that  appellants  had. raid  into  the  local  bank  the  principal 
and  interest  owing  on  said  notes;  that  the  local  bank  had  become 
insolvent  and  that  if  appellee  retained  the  notes  offered  in  substi- 
tution, and  collected  the  sane  in  whole  or  in  part  and  applied  the 
amount  collected  on  the  indebtedness  owing  to  it  from  the  T:o»once 
bank,  then  the  assets  of  the  Momence  bank,  to  which  appellants  must 
look  for  reinbussement ,  would  be  lessened.   To  th;r  t  extent  appellants 
would  be  prejudiced  by  such  action  on  the  part  of  appellee. 

Appellee  takes  the  position  that  its  action  was  warranted  by 
an  agreement  entered  into  by  the  Momence  bank  in  connection  with 
the  collateral  notes  held  by  appellee.  The  agreement  referred  to  is 
in  substance  as  follows: 

"ViTith  the  right  on  the  part  of  the  said  Bank  (appellee)  or 
the  legal  holder  hereof  from  time  to  fime  to  call  for  additional 
security  of  such  kind  and  value  as  will  be  satisfactory  to  said  Bank 
or  the  legal  holder  thereof,  and  on  failure  to  respond,  *  *  *  then 
the  whole  of  the  above  note  shall  be  deemed  immediately  payable  at 
the  election  of  the  said  Bank  or  the  legal  holder  hereof,  with  full 
power  in  said  Bank  or  the  legal  holder  hereof  on  maturity  thereof, 
either  by  its  terms  or  by  election  as  aforesaid,  *  *  *  to  at  any  time, 
and  from  time  to  time,  sell,  assign  and  deliver  the  whole  of  said 
property  and  all  additions  thereto  and  substitute  therefor,  or  any 
part  of  said  property,  additions  and  substitutes,  at  any  public  or 
private  sale,  at  the  option  of  said  bank  or  the  legal  holder  hereof, 

*  *  *  and,  after  deducting  all  legal  and  other  costs  and  expenses, 

*  *  *  from  the  proceeds  of  such  sale  or  sales,  to  apply  the  remainder 
on  any  one  or  more  of  said  liabilities,  whether  due  or  not,  as  said 
Bank  or  the  legal  holder  hereof  shall  deem  proper,  and  return  the 
surplus,  if  any,  to  the  undersigned.  *  *  *  Said  Bank  or  the  legal 
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holder  hereof  is  hereby  authorized  and  empowered  at  any  time  to 
apply  to  the  payment  of  any  liability  or  liabilities,  whether  the 
same  be  due  or  not,  of  the  undersigned,  to  said  Bank  or  to  the  legal 
holder  hereof  *  *  *  whether  the  same  be  due  or  not,  all  property, 
real  and  personal,  <bf  every  kind  and  description,  including  balances, 
oredits,  collections,  moneys,  drafts,  checks,  notes,  bills  or  accounts 
(whether  on  hand  or  in  transit)  of  the  undersigned." 

The  construction  of  this  agreement  is  for  the  court.  We  hold 
that  the  provisions  of  this  agreement  are  not  bra#d  enough  to 
warrant  appellee  in  retaining  both  the  notes  here  sued  on  and  the 
notes  sent  in  substitution,  no  request  having  been  made  by  appellee 
for  additional  security,  and  said  notes  not  having  been  sent  for 
said  purpose  and  not  being  bills  of  exchange  in  transit,  etc.,  as 
contemplated  by  said  agreement.  The  record  also  tends  to  disclose 
that  appellee,  after  knowledge  of  the  insolvency  of  the  local  bank, 
and  after  said  payment  by  appellants  to  the  local  bank,  collected 
something  over  $1,000  on  the  notes  sent  in  substitution.  Had  this 
amount  been  paid  into  the  local  bank,  it  would  have  increased  the 
fund  for  distribution  to  its  creditors. 

..ithout  further  discussion  of  the  evidence,  we  hold  that, 
taken  in  its  most  favorable  aspect,  it  fairly  tended  to  prove  appel- 
lants' defense  of  estoppel,  and  that  the  court  erred  in  directing  a 
verdict  and  entering  judgment  against  appellant. 

It  is  also  insisted  by  appellants  that  the  court  vacated  the 
judgment  which  had  been  taken  by  confession,  and  that  in  order  to 
render  judgment  against  appellants,  it  was  necessary  that  there 
be  a  verdict  for  the  amount  due.   Inasmuch  as  this  question  might 
arise  on  another  trial,  we  deeri  best  to  pass  on  the  same.   It  is  only 
necessary  to  say  that  the  motion  which  is  a  part  of  the  bill  of  ex- 
ceptions discloses  that  it  was  to  open  the  judgment,  and  not  to  vacate 
it.   In  the  common  law  record,  made  by  the  clerk,  there  appears  a 
copy  of  a  motion  to  vacate  the  judgment,  but  that  motion  is  not  a 
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part  of  the  record,  not  being  incorporated  in  the  bill  of  exceptions, 
People  v.  Ellsworth,  261  111.  875;  People  v.  Cowan,  283  111.  308. 

Other  erroBs  were  assigned  on  the  record,  but  it  will  not  be 
necessary  for  us  to  pass  on  the  same,  asr  they  are  not  likely  to 
arise  on  another  trial. 

For  the  reasons  above  set  forth,  the  judgment  of  the  trial 
court  will  be  reversed  and  the  cause  will  be  remanded. 

Reversed  and  remanded. 


STATE  OF  ILLINOIS, 

second  district  J  I,  JUSTUS  L.  JOHN  SOX,  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Eecords  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this ■ day  of 

in  the  rear  of  our  Lord  one  thousand  nine 


hundred  and  tventy- 


Clerk  of  the  Appellate  Court 

i— 1M— 5-28) 
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ERM  OF  THE  APPELLATE  COURT 


Begun/and  held  atyOttawa^  on  Tuesday,  the  Seventh  day  op"  October ,  in 
ihe  year  of  Aur  Lord  bhe^W*ojisand  nine  hundred  and  thirty, 
within  and  for  the  Second  District  of  the  State  of  Illinois: 
Present — The  Hon.  THOMAS  M.  JETT,  Presiding  Justice. 
Hon.  NORMAN  L.  JONES,  Justice. 
Hon.  FRANKLIN  H.  BOGGS,  Justice. 
JUSTUS  L.  JOHNSON,  Clerk. 
FLOYD  S.  CLARK,  Sheriff. 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
JAN  15  193]    "the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


General  tftzmber  &2Q0  IfeVit     r>*  II 

In  The 

I 
striot 
October  verm,  t«&,  1930. 

llliam  a.  Klein, 

appellee, 

V;;. 

Oecrsc  L.  7ennor, 

appellant , 


Appeal  from  lrcuit  ourt  of 
Livin  eton  county. 


0PXHI0N  by   •   ,  J. 

uit  me  instituted  by  appellee  against  e      '  before  a 
Justice  of  the  peace  of  Livin  ston  county,  to  recover  damages  to 
appellee's  cor,  received  In  a  collision  with  a  »>pe  Hint's  tn 
The  suit  was  appealed  to  the  circuit  court,  wheze  v   trial  tens  had, 
res  lilting  in  a  verdiot  and  Jadgsjewt  in  fsveW  of  appellee  for 
1  ,'il.   j  reverse  said  judgment,  this  appeal  is  prosecuted. 
M  collision  occurred  on  a  public  hi  :!jway,  running  east 
anfl  west  in  said  county  and  consisting  of  a  dirt  track  about 
seven  feet  wide  and  one  of  nravel  or  crushed  rock  about  ten 
feet  wide,  north  of  the  dirt  track  and  eeparated  f r  si  1     a 
spec  of  something  like  four  feet.  Appellant  was  hauling:  lime- 
stone in  e  truck,  and  was  proceeding  easterly  on  the  eouth  side 
of  said  hichway,  on  the  graveled  part  of  the  road,  k  neighbor 
with  a  truck  load  of  limestone  was  following  appellant.  Appellee's 
oar,  driven  by  his  sioter,  wee  also  proceeding  in  an  easterly 
direction  nlon*  said  highway,  and  as  she  attempt©'  to  paae 
appellnnt'e  truck,      emt  ftVKl      the  left,  and  app -lice's 
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automobile  struck  aj.       '  s  truok  on  the  left  side,  ■  little  to 
the  front  of  the  rear  whc 

the  close  of  appellee* s  evidence  and  again  at  the  cl  >se  of 
all  the  evidence,  appellant  entered  a  motion  for  a  directed  verdict 
in  hi8  favor.  i;aid  tactions  were  denied,  and  the  rul    i  the  eov  t 
thereon  is  assigned  as  error. 

The  evidenoe  on  the  part  of  appellee  was  to  ttfct  effect  thet  she 
was  proceeding  in  an  easterly  direction  along  said  highway,  and 
was  driving  from  twenty  to  twenty-five  miles  per  hourj  Hurt  she 
saw  the  two  trucks  ahead  of  her  and  turned  to  the  left,  on  the  dirt 
road,  and  honked  h<  r  horn  twice;  that  she  was  then  about  800  feet 
from  where  the  collision  ooourrc      '   appellant  turned  to  the 
left,  toward  the  north,  with  his  truck*  that  she  applied  the  brakes, 
grabbed  her  little  brother,  vt\o   was  riding  with  her,  and  let  go  of 
the  steering  wheel,  and  the  collision  occurred. 

Appellant  testified  that  he  had  been  going  r.bout  fifteen  ca- 
per hour,  but  had  slowed  up  %a   change  his  gears  so  as  to  turn  into 
the  field,  and  that  at  th©  time  he  turned  he  was  onl:      two 
or  three  miles  vex   hour.  Appellee's  sister  admitted  that  appellant's 
truck  war  proceed ins  slowly,  although  she  didn't  know  htm   fast,  and 
didn't  know  whether  it  was  two  or  three  miles  an  hour.  The  testi- 
mony is  to  the  effect  that  the  trucl:  had  proceeded  across  the  road, 
and  that  the  front  wheels  were  entering  the  field  at  the  time  of  the 
collision. 

ithout  going  into  a  further  discussion  of  the  evidenoe,  it 
is  only  neoesaary  to  say  that,  taking  the  testimony  of  appellc 
witnesses  as  true,  with  all  reasonable  inferences  to  be  drawn,  there- 
from, we  cannot  say  I  at  this  testimony  did  not  fairly  tend  to  prove 

llee's  ease*  This  being  the  state  of  the  record,  we  would  not 
be  warranted  in  revorsin ;  the  judgment  for  error  in  overruling  the 
motion  to  direct  a  verdict. 

It  is  next  insisted  that  the  court  unduly  restricted  the 
cross  examination  of  Lucille  Klein,  the  driver  oi      lee's  automo- 
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bile.  V/ithout  ptlBf  into  ■  discussion  of  this  question,  it  is 
only  necessary  to  say  that,  while  the  court  possibly  as  not  as 
liberal  in  the  cross  examination  as  it  should  have  been,  appellant 
was  not  seriously  prejudiced  thereby. 

It  is  also  Insisted  that  t^e  oourt  erred  in  permitting 
appellee,  in  testifying  to  a  conversation  with  appellant,  to  state 
what  appellee* s  eister  had  said  to  him  with  reference  to  the  colli- 
sion, said  testimony  being  as  follows:   "I  told  him  lay  si;ter  1 
said  she  did  not  roc  ive  any  warning  arid  she  aidn*t  know  that  -  - 
a  thin,  about  it  until  she  saw  it  was  too  late  to  avoid  the  accident, 
•lie  was  so  close  to  the  truck,  it  was  Impossible  for  her  to 
come  to  a  stop  or  avoid  the  collision," 

liile  we  are  of  the  opinion  the  court  sho         e  admitted 
said  testimony,  still  the  error  was  not  a  serious  one,  and  would 
not  warrant  a  reversal • 

It  is  also  insisted  that  the  court  erred  in  sustaining  an 
objection  to  this  question:  "Do  you  know  whether  or  not  the 
plnlntlff  and  his  sister  Lucille  were  in  the  habit  of  passing  hack 
and  forth  alone  that  road  where  the  accident  happened  ,  i 
prior  to  the  time  of  the  acoiden  t?"  There  was  no  error  in  1* 
rulin:  ,  especially  as  the  question  included  whet  appellee  mi 
have  known  in  that  regard,   ppellee  was  not  the  driver  of  the  oar, 
and  certainly  what  he  may  have  known  in  reference  thereto  would  not 
have  been  material. 

It  is  also  insisted  that  the  oourt  erred  in  sustaining  an 
objection  to  the  following  cuostion,  propounded  to  appellant ■  :   "Did 
the  driver  of  that  car  (appellee's)  give  any  warning  at  all  of  any 
intention  to  pa^s  your  truck?"        3tion  was  leading  and  asked 
for  a  conclusion,  and  the  oourt  did  not  err  in  sustainin  an   ob- 
jection to  the  same. 

Other  complaints  were  made  as  to  the  rulin  s  on  the  evidence, 
but,  without  foing  into  a  detailed  discussion  of  the  same,  it  is 
only  necessary  to  say  that  no  serious  error  occurred  in  connection 
therewith. 
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It  il  next  insi;t,ed  that  the  court  erred  In  girls      second, 
fourth,  fifth  end  sixth  instructions  given  on  behalf  of     ioe, 
said  instructions  being;  as  follows t 

*"2«  You  ore  further  instructs^  thot  the  'Motor  Vehicle  Law1 
of  the  fttate  of  Illinois  provides  that  'No  driver  of  a  vehicle 
shall  suddenly  stop,  slow  down,  or  rttempt  to  turn  around,  with  mt 
first  sifinnllin  his  intentions,  with  outstretched  arm  or  otherwise, 
to  those  following  closely  in  the  rear." 

•'4.  You  are  further  instructed  that  said  *!'otor  Vehicle  aw* 
provides  that  a  person  ope  a tins  a  motor  vehicle,  on  a  public 
highway,  and  Overtaking  another  vehicle,  shall  pass  on  t'   I 

thereof,  and  the  .river  of  such  other  vehicle  shall,  as  e»oon 
as  prnotioable,  upon  signal,  turn  t o  the  igat  of  the  center  of 
the  beaten  track  of  such  hlrhway,  so  as  to  allow  free  passage  on 
the  left." 

*»5.  You  are  further  instruoted  that  if  you  believe  from  a 
preponc eranee  or  the  evidence  that  the  driv  r  of  plaintiff 
as  she  approached  the  defendant,  ei  naletl  her  intention  to  pass, 
and  the  defendant  hear^sald  signal,  or,  by  the  use  oj  tvtlai 
©are  o  iuld  have  he>  rd  such  signal,  and,  thereafter,  turned  his  c  r 
across* the  track  which  plaintiff's  car  was  followln  :,  and  aid  not 
permit  the  lrtter  oar  to  pass,  and  thot  such  action  of  the  defen<lant, 
if  any,  -was  the  proximate  cause  of  the  injury,  then  the  'defendant 
was  ne    ent*" 

M6.  You  are  further  instructed  Hurt  if  yo  believe  from  a 
preponderance  of  the  ovidenc      ofendant  did  not  hsve  the  track 
In  which  he  was  driving  equipped  with  a  mirror,  that  w  ■ul<  i  "ford 
him  a  view  of  the  road  behind  him,  and  t:  ot  such  failure,  if  any, 
was  the  rwoxiriate  cause  of  the  collision  in  ouesti  m,  then  the  de- 
fendant waa  nef ;:ligent.n 

It  is  complained  that  instruction  No.  2  does  not  apply,  where 
the  testimony  tends  to  show  that  the  driver  in  question  waa  proceed- 
olowly  at  the  time  of  making  the  turn.  >e  do  not  think  the 


statute  should  receive  the  construction  appellant  seeks  to  place 
upon  it. 

As  to  instruction  Ho.  4«  it  Is  insisted  that  it  was  not  rele- 
vant to  the  issues.  In  this  connection  it  is  contended  that 
appellant's  truck  was  turninr  ini.o  the  field  at  the  time  it  was 
struck,  Appellee's  sister  testified  thr t  she  holticed  her  horn  twice, 
when  about  200  feet  from  where  the  collision  took  lace.  It  was 
for  the  Jury  to  say  whether  or  not,  at  the  time  appellee  honked 
her  horn,  appellant  should  have  kept  to  the  right  or  turned  to  the 
right  and  f:iven  appellee's  oar  an  opportunity  to  pass, 

aid  seoond  and  fourth  instructions  are  in  the  language  of  the 
statute,  and  are  applicable  to  the  facts  appearing  in  evidence. 
The  court  therefore  did  not  err  in  (ivin  the  same,  Creen  v,  'ish 

ilture  Co,,  272  111,  148-157;  Martins  v,  Southern  Coal  Co., 
235  111,  540-551;  Mt.  Olive  Coal  Co,  v,  -ademaoher,  190  Til.  538-543J 
Deming  v.  City  of  Chicago,  321  111,  341-545, 

The  complaint  as  to  instruction  Ho,  5  is  that  tut;  court 
tellinr,  the  jury  what  facts  would  constitute  nepli  ;enoe,  and  V 
that  should  have  been  left  to  the  jury.  We  do  not  think  this 

instruction  is  subject  to  the  criticism  made. 

I 

As  to  instruction  Ho,  6,  appellant  at  tes  in  his  brief: 
"The  prinoipal  points  for  criticism  in  this  instruction,  however, 
*re  that  it  submits  to  the  Jury  the  question  whether  or  not  failure 
to  equip  the  truck  with  a  mirror  was  the  proximate  cause  of  the 
collision,  and  that  the  instruction  invodes  the  province  of  the 
Jury  by  its  deteminatlon,  as  a  matter  of  law,  that  certain  facts 
constitute  negligence," 

The  statute  rovides  for  the  equipment  of  trucks  with  a 
mirror.  If  a  truok  is  not  so  equipped  and  as  a  direot  consequence 
thereof,  an  acoident  ocoura,  it  would  constitute  ne(  licence,  and 
the  court  did  not  err  in  so  stating  in  said  instruction. 

It  is  next  insisted  thct  the  court  erred  in  refusinc  appellant's 
instructions  16,  17  and  18,  There  was  no  error  in  refusing  in- 


' 


atruotion  16,  Gehrig  v.        -  A.  R.   .  o. ,  I  1  pp.  207-292. 
Instruction  17  la  subetantially  covered  by  nppellrnrt^s  given  in- 
struction llo.  It <i  Instruction  10  (  oes  not  state  a  correct  prin- 
ciple of  law,  anG  the  court  did  not  err  in  refusing  it. 

inc. in;  no  reversible  error  in  the  record,  the  Judgment  of 
the  trial  court  will  be  affirmed. 

Judgment  affirmed. 


•- 


STATE  OF  ILLINOIS, 

■  so. 

second  district  I,  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof,  do  hereby 
certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 
of  record  in  rny  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  twenty-. 


Clerk  of  the  Appellate.  Court 

(88416 — 1M— 5-28) 
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General  No.  8390  Agenda  No.  I 

January  Term,  1930 

PEOPLE  OF  THE  STATE  OF  ILLINOIS,  Defendant 
in   Error, 


CHARLES  GASH,  Plaintiff  in  Error. 

Error  to  County  Court,  DeWitt  County. 

SHURTLEFF,  P.  J. 

Plaintiff  in  error  was  convicted  in  the  County 
Court  of  DeWitt  County  upon  an  information  contain- 
ing two  counts,  one  count  charging  the  unlawful  pos- 
session of  intoxicating  liquor  for  the  purpose  of  sale, 
and  the  second  count  charging  an  illegal  sale,  the  con- 
viction being  upon  both  counts,  and  the  record  is 
brought  to  this  court,  by  writ  of  error,  for  review. 
There  is  sufficient  competent  evidence  in  the  record  to 
support  the  verdict  and  judgment  of  conviction.  The 
judgment  was  entered  generally  upon  the  verdict  and 
the  sentence  was  as  follows: 

"And  now  the  said  defendant,  Charles  Gash,  is 
sentenced  by  the  Court  to  be  committed  to  and  con- 
fined in  the  Illinois  State  Faun  at  Vandalia,  Illinois, 
for  a  period  of  si\iy  days  and  to  pay  a  fine  of  Two 
Hundred  Dollars  ($200)  and  the  costs  of  this  suit,  and 
in  the  event  that  said  fine  and  costs  are  not  paid  at 
the  expiration  of  said  sixty  days,  then  the  saic  defend- 
ant, Charles  Gash,  to  stand  committed  to  said  Illinois 
State  Farm  and  to  work  out  said  fine  and  costs  at  the 
rate  of  $1.50  per  day  or  until  otherwise  discharged 
by  due  process  of  law . ' ' 
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It  is  objected  that  the  sentence  is  void  because  it 
is  not  made  to  apply  to  each  count  independently,  and 
is  made  in  the  general  form.  It  has  been  held  that, 
where  an  information  consisting  of  three  counts 
charged  the  plaintiff  in  error  with  the  unlawful  sale. 
unlawful  possession  of  intoxicating  liquors,  and  with 
maintaining  a  common  nuisance,  to  which  a  plea  ol 
guilty  was  entered  to  each  count,  the  Court  sentenced 
the  plaintiff  in  error  to  the  Illinois  State  Farm  for  a 
period  of  six  months  and  fined  him  $1000  and  costs, 
"The  judgment  of  the  trial  court  was  not  void  be- 
cause the  trial  court  did  not  sentence  the  plaintiff  in 
error  under  each  count  of  the  information;  that  if 
sentence  was  incorrect,  the  judgment  would  be  re- 
versed with  directions  to  the  trial  court  to  enter  ? 
proper  sentence;  that  the  sentence  imposed  is  not  a 
proper  sentence  under  the  second  or  third  counts  ol' 
the  information;  that  it  is  a  proper  sentence  under 
the  first  count;  and  that  under  the  decisions  of  the 
Supreme  Court  the  sentence  should  be  construed  as 
applying  to  the  charge  for  which  such  punishment 
might  be  imposed  under  the  law.  It  is  therefore  un- 
necessary to  reverse  with  directions  to  sentence  plain- 
tiff in  error  under  each  count  of  the  information . ' ' 
Judgment  was  affirmed.  (People  v.  Clark,  254  111. 
App.  210;  People  v.  Lawrence,  314  111.  295;  People 
v.  Welch,  331  id.  23.) 

As  to  that  part  of  the  sentence  committing  plain- 
tiff in  error  to  the  Illinois  State  Farm  until  the  fine 
and  costs  are  fully  paid,  the  court  ;n  The  People  v. 
Lavendowski,  329  111.  233,  has  held  such  a  sentence 
valid  and  legal,  upon  a  review  of  all  the  authorities, 
and  thereupon  said:  "Section  4  of  the  State  Farm 
act  (Cabin's  Stat.  1925,  p.  256;  Smith's  Stat.  1925. 
p.  2096;,  assumes  the  existence  of  this  power,  for  it 
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provides:    "Every    person    sentenced     or   committed 

to  the  Illinois  State  Farm  for  a  definite  period,  or  for 
failure  to  pay  a  fine  and  costs,  shall  be  entitled  to  a 
diminution  of  his  sentence  or  confinement,  in  accord- 
ance with  the  general  law  relating  to  diminution  of 
sentences  in  jails  for  good  behavior. '  " 

This  ruling  was  affirmed  in  The  People  v .  Welch, 
331  111.  23.  What  was  said  in  The  People  v.  Stav- 
rakas,  335  111.  581 ;  had  reference  to  a  sentence  to  the 
state  penitentiary  and  does  not  apply  to  this  case. 

It  is  contended  that  it  was  erroneous  to  permit 
a  witness  to  testify  that  he  purchased  liquor  from 
plaintiff  in  error;  that  it  calls  for  a  conclusion  and 
is  the  ultimate  fact  to  be  proven;  that  the  nature  of 
the  liquor  should  be  proven.  It  was  shown  in  this 
case  that  the  liquor  purchased  was  whiskey  and  where 
the  liquor  is  shown  to  be  one  of  the  liquors  named 
in  the  statute  its  intoxicating  qualities  need  not  be 
shown.  People  v.  McCamiey,  205  111.  App.  100.  We 
can  see  no  merit  in  this  contention. 

Objection  is  made  to  the  giving  of  the  People's 
third  instruction  as  follows:  "The  Court  instructs  the 
jury  as  a  matter  of  law  that  the  rule  which  clothes 
every  person  accused  with  crime  with  the  presumption 
of  innocence  and  imposes  upon  the  State  the  burden 
of  proving  his  guilt  beyond  a  reasonable  doubt  is  a 
humane  provision  of  the  law  intended  to  prevent  an 
innocent  person  from  being  convicted,  but  it  is  not 
intended  to  aid  anyone  who  is  in  fact  guilty  of  crime, 
to  escape .  It  is  the  rule  of  law  by  which  the  necessity 
for  evidence  may  be  determined  but  is  not  itself  evi- 
dence. " 

The  presumption  of  innocence  is  a  ride  of  law  by 
which  the  necessity  for  evidence  may  be  determined, 
but  is  not  itself 
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evidence  (People  v.  Grant  313  111.  83,)  and  we  can 
see  no  error  in  this  instruction.  By  some  inadvertance 
this  instruction  was  read  twice  to  the  jury  but  under 
the  proofs'  offered  we  cannot  say  that  that  prejudiced 
plaintiff  in  error's  cause.  The  jury  were  fully  in- 
structed as  to  the  presumption  of  innocence  by  other 
instructions . 

It  is  contended  that  the  verdict  and  judgment 
are  against  the  manifest  weight  of  the  testimony  and 
that  there  is  no  evidence  in  the  record  "which  shows 
that  anyone  ever  purchased  any  intoxicating  liquor 
from  plaintiff  in  error."  A  careful  reading  of  the 
record  leads  us  to  a  different  conclusion. 

Finding  no  error  in  the  record  that  will  warrant 
a  reversal,  the  judgment  of  the  County  Court  of  De- 
Witt  County  is  affirmed. 

Affirmed . 
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General  No.   8391  Agenda  No.   2 

January  Term,  1930 

PEOPLE  OF  THE  STATE  OF  ILLINOIS,  Defendant 
in  Error, 

vs. 
OTTIE  SCOTT,  Alias  Otto  Scott,  Plaintiff  in  Error. 

Error  to  County  Court,  DeWitt  County. 

SHURTLEFF,P.  J. 

Plaintiff  in  error  was  convicted  in  the  County 
Court  of  DeWitt  County  upon  an  information  contain- 
ing two  counts,  one  count  charging  the  unlawful  pos- 
session of  intoxicating  liquor  for  the  purpose  of  sale, 
and  the  second  count  charging  an  illegal  sale,  the  con- 
viction being  upon  both  counts,  and  the  record  is 
brought  to  this  court,  by  writ  of  error,  for  review. 
There  is  sufficient  competent  evidence  in  the  record  to 
support  the  verdict  and  judgment  of  conviction.  The 
judgment  was  entered  generally  upon  the  verdict  and 
the  sentence  was  as  follows: 

"And  now  the  said  defendant,  Ottie  Scott 
alias  Otto  Scott,  is  sentenced  by  the  Court  ;o  be  com- 
mitted to  and  confined  on  the  Illinois  State  Farm  al 
Vandalia,  Illinois,  for  a  period  of  sixty  days  and  to 
pay  a  fine  of  Two  Hundred  Dollars  ($200)  and  the 
costs  of  this  suit,  and  in  the  event  that  said  fine  and 
costs  are  not  paid  at  the  expiration  of  said  *ixty  days, 
then  the  said  defendant,  <  )ttie  Scott,  alias  ( )tto  Scott, 
to  stand  committed  to  said  Illinois  State  Farm  to  work 
out  said  fine  and  costs  at  the  rate  of  $1.50  per  day 
or  until  otherwise  discharged  by  due  process  of  law." 
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It  is  objected  that  the  sentence  is  void  because  it 
is  not  made  to  apply  to  each  count  independently,  and 
is  made  in  the  general  form.  It  has  been  held  that, 
where  an  information  consisting  of  three  counts 
charged  the  plaintiff  in  error  with  the  unlawful  sale. 
unlawful  possession  of  intoxicating  liquors,  and  with 
maintaining  a  common  nuisance,  to  which  a  plea  o*. 
guilty  was  entered  to  each  count,  the  Court  sentenced 
the  plaintiff  in  error  to  the  Illinois  State  Farm  for  a 
period  of  six  months  and  fined  him  $1000  and  costs, 
"The  judgment  of  the  trial  court  was  not  void  be- 
cause the  trial  court  did  not  sentence  the  plaintiff  in 
error  under  each  count  of  the  information;  that  if 
sentence  was  incorrect,  the  judgment  would  be  re- 
versed with  directions  to  the  trial  court  to  enter  a 
proper  sentence;  that  the  sentence  imposed  is  not  a 
proper  sentence  under  the  second  or  third  counts  ot 
the  information;  that  it  is  a  proper  sentence  under 
the  first  count;  and  that  under  the  decisions  of  the 
Supreme  Court  the  sentence  should  be  construed  as 
applying  to  the  charge  for  which  such  punishment 
might  be  imposed  under  the  law.  It  is  therefore  un- 
necessary to  reverse  with  directions  to  sentence  plain- 
tiff in  error  under  each  count  of  the  information . ' ' 
Judgment  was  affirmed.  (People  v.  Clark,  254  111. 
App.  210;  People  v.  Lawrence,  314  111.  295;  People 
v.  Welch,  331  id.  23.) 

As  to  that  part  of  the  sentence  committing  plain- 
tiff in  error  to  the  Illinois  State  Farm  until  the  fine 
and  costs  are  fully  paid,  the  court  :n  The  People  v. 
Lavenclowski,  329  111.  233,  has  held  such  a  sentence 
valid  and  legal,  upon  a  review  of  aJl  the  authorities, 
and  thereupon  said:  "Section  4  of  the  State  Farm 
act  (Cahill's  Stat.  1925,  p.  256;  Smith's  Stat.  1925, 
p.   2096;,  assumes  the  existence  of  this  power,  for  it 
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provides:  "Every  person  sentenced  or  committed 
to  the  Illinois  State  Farm  for  a  definite  period,  or  for 
failure  to  pay  a  fine  and  costs,  shall  be  entitled  to  a 
diminution  of  his  sentence  or  confinement,  in  accord- 
ance with  the  general  law  relating  to  diminution  of 
sentences  in  jails  for  good  behavior. '  " 

This  ruling  was  affirmed  in  The  People  v .  Welch, 
331  111.  23.  What  was  said  in  The  People  v.  Stav- 
rakas,  335  111.  581;  had  reference  to  a  sentence  to  the 
state  penitentiary  and  does  not  apply  to  this  case. 

It  is  contended  that  it  was  erroneous  to  permit 
a  witness  to  testify  that  he  purchased  liquor  from 
plaintiff  in  error;  that  it  calls  for  a  conclusion  and 
is  the  ultimate  fact  to  be  proven;  that  the  nature  of 
the  liquor  should  be  proven.  It  was  shown  in  this 
case  that  the  liquor  purchased  was  whiskey  and  where 
the  liquor  is  shown  to  be  one  of  the  liquors  named 
in  the  statute  its  intoxicating  qualities  need  not  bo 
shown.  People  v.  McCanney,  2(35  111.  App.  100.  We 
can  see  no  merit  in  this  contention. 

Objection  is  made  to  the  giving  of  the  People's 
third  instruction  as  follows:  "The  Court  instructs  the 
jury  as  a  matter  of  law  that  the  rule  which  clothes 
every  person  accused  with  crime  with  the  presumption 
of  innocence  and  imposes  upon  the  State  the  burden 
of  proving  his  guilt  beyond  a  reasonable  doubt  is  a 
humane  provision  of  the  law  intended  to  prevent  an 
innocent  person  from  being  convicted,  but  it  is  not 
intended  to  aid  anyone  who  is  in  fact  guilty  of  crime, 
to  escape.  It  is  the  ride  of  law  by  which  the  necessity 
for  evidence  may  be  determined  bid  is  not  itself  evi- 
dence. " 
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The  presumption  of  innocence  is  a  rule  of  law  by 
which  the  necessity  for  evidence  may  be  determined, 
but  is  not  itself  evidence  (People  v.  Grant,  313  111.  83,) 
and  we  can  see  no  error  in  this  instruction.  By  some 
inadvertance  this  instruction  was  read  twice  to  the 
jury  but  under  the  proofs  offered  we  cannot  say  that 
that  prejudiced  plaintiff  in  error's  cause.  The  jury 
were  fully  instructed  as  to  the  presumption  of  inno- 
cence by  other  instructions . 

It  is  contended  that  the  verdict  and  judgment 
are  against  the  manifest  weight  of  the  testimony  aud 
that  there  is  no  evidence  in  the  record  "which  shows 
that  anyone  ever  purchased  any  intoxicating  liquor 
from  plaintiff  in  error."  A  careful  reading  of  tho 
record  leads  us  to  a  different  conclusion. 

Finding  no  error  in  the  record  that  will  warrant 
a  reversal,  the  judgment  of  the  County  Court  of  Dc- 
Witt  County  is  affirmed. 

Affirmed . 
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General  No.   8420  Agenda  No.    12 

April  Term,   1930 

THE  PEOPLE  OF  THE  STATE  OF  ILLINOIS, 

Defendant  in  Error, 

vs. 

CLAYTON  HOTCHKISS,  Plaintiff  in  Error. 

Error  to  Circuit  Court  McLean  County. 

ELDREDGE,  J. 

Clayton  Hotchkiss,  plaintiff  in  error,  was  con- 
victed of  receiving  stolen  property,  to-wit,  certain 
cigarettes  stolen  from  Bunn  &  Humphreys,  Inc.,  a  cor- 
poration .  The  jury  found  the  value  of  the  property  to 
be  $14.00  and  the  age  of  the  defendant  to  be  40  years. 

It  is  contended  that  the  evidence  fails  to  prove 
the  guilt  of  the  defendant  beyond  a  reasonable  doubt . 
To  this  we  can  not  agree.  Bunn  &  Humphreys,  Inc, 
is  a  corporation  organized  under  the  laws  of  the  State 
of  Illinois  and  is  engaged  in  the  wholesale  business  of 
selling  groceries  and  other  articles  in  the  City  of 
Bloomington.  One  Lyle  F.  Trent  in  December,  1928, 
was  a  warehouseman  and  truck  driver  for  the  corpora- 
tion. Bunn  &  Humphreys  stored  a  number  of  their 
trucks  when  not  in  use  at  a  garage  operated  by  the 
defendant  and  one  McCarthy.  This  garage  was  com- 
monly called  the  Sales  Barn.  On  the  second  floor  of 
this  building  was  a  store  room  which  was  kept  locked 
by  Hotchkiss 
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and  McCarthy  and  the  key  thereto  kept  in  the  garage . 
Trent  took  tobacco  including  cigarettes  from  the  ware- 
house of  Bunn  &  Humphreys  to  this  Sales  Barn  and 
left  it  in  the  store  room.  Thereupon  Hotchkiss'  and 
McCarthy  would  take  the  same  and  sell  or  otherwise 
dispose  of  it  and  pay  Trent  about  half  price  for  the 
goods.  The  defense  of  plaintiff  in  error  advanced  in 
this  court  is  that  he  personally  had  made  no  deal  with 
Trent  to  procure  the  goods  but  that  McCarthy  was  the 
one  who  transacted  all  the  business  with  Trent.  Plain- 
tiff in  error  admits,  however,  that  when  Trent  brought 
the  goods  to  the  garage  to  be  deposited  in  the  store 
room  above  thereof  he  would  get  the  key  to  the  store 
room  from  either  plaintiff  in  error  or  McCarthy  and 
admits  that  he  paid  money  to  Trent  for  such  goods 
but  claims  that  Hotchkiss  left  the  money  with  him 
and  asked  him  to  pay  Trent  therefor.  He  further  ad- 
mits that  he  knew  that  the  goods  were  stolen  by  Trent 
from  Bunn  &  Humphreys.  He  thus  aided  and  assisted 
McCarthy  in  receiving  the  stolen  goods  and  became  a 
principal  in  the  crime.  In  addition  to  the  above  ad- 
missions of  the  plaintiff  in  error  made  in  his  testi- 
mony, Trent  testified  that  he  dealt  directly  witli  the 
plaintiff  in  error  as  well  as  McCarthy.  Trent  was  a 
very  unwilling  witness  and  attempted  to  evade  every 
material  question  he  was  asked  by  the  State's  Attor- 
ney. He  frequently  stated  he  could  not  remember  the 
amounts  paid  to  him  for  the  cigarettes  nor 
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their  value  but  did  in  one  instance  state  that  for  one 
of  his  deliveries  to  the  plaintiff  in  error  he  received 
the  sum  of  $14.00.  This  was  the  only  time  in  his  testi- 
mony where  he  stated  any  specific  amount  as  to  the 
value  of  the  goods  stolen  although  the  transactions 
extended  over  several  months  and  as  there  was  no 
other  evidence  produced  on  this  subject  the  jury  was 
limited  in  finding  the  amount  of  the  stolen  property 
to  $14.00. 

The  twelfth  instruction  given  on  behalf  of  the 
People  is  technically  erroneous,  but  in  view  of  the 
fact  that  the  other  instructions  given  covered  the  case 
fully,  and  the  evidence  shows  the  defendant  to  be 
guilty  beyond  any  reasonable  doubt  we  are  not  dis- 
posed to  reverse  the  judgment . 

The  judgment  of  the  Circuit  Court  is  affirmed. 
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General  No.  8423  Agenda  No.    15 

April  Term,  A.  D.  1930 

ASHER  HULZMAN,  ELKAN  HOLZMAN,   SIMON 

HOLZMAN,  JOSEPH  H.  COHEN,  and  HARRY 

H .  COHEN,  Doing  Business  Under  the  Firm 

Name  of  HOLZMAN  BROTHERS, 

Appellees, 

vs. 

WILLIAM  S.   EHN1E  and  CHARLES  F.   EHNIE, 

Doing  Business  Under  the  Firm  Name  of  W. 

S.  EHNIE  &  BROTHER,  Appellants. 

Appeal  from  Circuit  Conrt,  Morgan  Count}- . 

ELDREDGE,  J. 

Appellees,  plaintiffs  in  the  Court  below,  recovered 
a  judgment  in  an  action  of  assumpsit  against  appel- 
lants for  the  sum  of  $742.50.  The  action  was  based  upon 
two  trade  acceptances  alleged  to  have  been  executed 
by  appellants  and  Adjustable  Displays,  Inc.,  one  for 
the  sum  of  $247.50  and  the  other  for  $495.00.  These 
acceptances  appear  in  the  record  as  Exhibits  A  and 
B  respectively  and  as  some  of  the  defenses  are  differ- 
ent as  to  either  they  will  be  so  designated  in  this 
opinion.  The  first  count  of  the  declaration  declares 
on  Exhibit  A,  the  second  on  Exhibit  B  and  the  third 
count  consists  of  the  common  counts.  To  the  first 
count  appellants  pleaded,  (1)  the  general  issue;  (2) 
failure  of  consideration;  (3)  denial  of  assignment  to  ap- 
pellees. To  the  second  count  the  pleas  were  as  follows: 
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(1)  the  general  issue;  (2)  denial  of  execution  by  the 
defendants;  (3)  denial  of  the  assignment  of  the  trade 
acceptance  by  the  Adjustable  Displays,  Inc.,  to  ap- 
pellees; (4)  failure  of  consideration;  (5)  general  issue 
verified . 

The  only  error  assigned  in  this  Court  in  regard 
to  Exhibit  A  is  the  refusal  of  the  trial  Court  to  admit 
oral  testimony  of  the  failure  of  consideration  on  the 
ground  that  there  was  evidence  tending  to  show  that 
appellees  were  not  holders  in  due  course .  The  evidence 
is  conclusive  that  Exhibit  A  was'  purchased  by  ap- 
pellees on  July  12,  1928,  from  Adjustable  Displays, 
Inc.,  for  the  sum  of  $237.80  and  that  Exhibit  B  was 
purchased  on  the  same  date  for  the  sum  of  $468.44. 
Both  Exhibits  A  and  B  are  endorsed  on  the  back  by 
Adjustable  Displays  Inc.  and  also,  "For  collection, 
Holzman  Bros.''  Holzman  Brothers  sent  Exhibits  A 
and  B  to  the  Farrell  State  Bank  at  Jacksonville,  Illi- 
nois, for  collection.  William  S.  Ehnie,  one  of  the  ap- 
pellees, testified  that  when  Exhibit  A  was  presented 
to  him  for  payment  at  the  Farrell  State  Bank  the  name 
of  appellants  was  not  endorsed  thereon  and  that  this 


circumstance  tended  to  show  that  appella«?s  were  not 
holders  thereof  in  due  course.  We  fail  to  see  the  force 
of  this  contention.  The  manifest  weight  of  the  evi- 
dence, however,  is  to  the  effect  that  both  Exhibits 
A  and  B  were  endorsed  by  appelhwts  for 

Page  2 


collection  when  delivered  to  the  Farrell  State  Bank 
for  that  purpose.  If,  however,  these  exhibits  had  not 
been  so  endorsed  these  facts  were  not  evidence  tending 
to  show  that  appellft»ts  became  the  holders  thereof 
after  their  maturity.  A  complete  answer  to  this  con- 
tention, however,  is  the  fact  that  there  was  no  plea 
raising  this  issue.  The  third  plea  to  the  first  count 
declaring  upon  Exhibit  A  avers  that  the  Adjustable 
Displays,  Inc.,  did  not  assign  and  deliver  the  writing 
mentioned  in  manner  and  form  as  the  plaintiffs  have 
above  in  that  behalf  alleged,  and  likewise  the  third 
plea  to  the  second  count  declaring  on  Exhibit  B  is 
identically  the  same.  These  pleas  only  put  in  issue 
the  assignment  of  Exhibits  A  and  B  by  Adjustable 
Displays,  Inc.,  and  do  not  put  in  issue  the  assignment 
for  collection  of  said  Exhibits  by  appellees.  William 
S.  Ehnie,  the  only  witness  who  testified  on  behalf 
of  appellants,  stated  that  when  these  exhibits  were 
presented  to  him  for  collection  the  endorsement  there- 
on of  Adjustable  Displays,  Inc.,  was  the  only  endorse- 
ment on  said  Exhibits,  thus  affirmatively  proving 
what  the  pleas  mentioned  denied. 

The  main  defense  to  Exhibit  B  is  that  William 
S.  Ehnie,  who  transacted  the  business  with  Adjustable  . 
Displays,  Inc.,  neither  signed  it  on  behalf  of  appellees 
nor  delivered  it  to  Adjustable  Displays,  Inc.  The  only 
evidence  supporting  such  contention  is  the  testimony 
of  said 
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Ehnie  himself  and  while  there  was  a  verified  plea  deny- 
ing its  execution  the  manifest  weight  of  the  circumstantial 
evidence  proven  is  that  Exhibit  B  was  signed  on  behalf 
of  appellants  by  said  Ehnie. 

All  the  contested  facts  in  this  case  were  submitted 
to  the  jury  under  proper  instructions,  concerning  which 
no  complaint  is  made,  and  the  verdict  is  in  conformity 
with  the  preponderance  of  the  evidence.   There  being  no 
error  in  the  record,  the  judgment  of  the  Circuit  Court 
is  affirmed. 
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General  No.  8428  Agenda  No.  18 

April  Term,  A.  D.  1930 

MAY  J .  WAY,  Administratrix  with  Will  Annexed  of 

the  Estate  of  Virgil  G  Way,  Deceased,  Appellant, 

vs. 

GEORGE  F.   WAY,  Appellee. 

Appeal  from  Circuit  Court,  Ford  County. 

ELDREDGE,  J. 

Virgil  G.  Way  died  October  15,  1924,  testate. 
By  his  will  he  bequeathed  among  other  things  gold 
watch  to  his  widow  who  was  appointed  administratrix 
with  the  will  annexed.  On  the  day  before  the  funeral 
Mrs.  Way  delivered  the  watch  to  appellee,  as  she 
claims',  for  safe  keeping,  while  appellee  claims  that 
it  was  given  to  him  as  a  gift  with  the  statement  by 
Mrs.  Way  that  his  father  always  desired  him  to  have 
it.  Two  years  afterwards  Mrs.  Way  filed  a  petition 
in  the  County  Court  for  a  citation  against  appellee  to 
compel  him  to  deliver  the  watch  to  her.  All  the  debts 
of  the  estate  had  been  paid  and  the  estate  was  amply 
solvent.  The  petition  for  citation  was  subsequently 
changed  to  a  trial  of  right  of  property.  Appellee  is 
supported  in  his  testimony  by  that  of  several  disinter- 
ested witnesses  and  the  clear  weight  of  the  evidence. 
It  was  purely  a  question  of  fact  for  the  jury  to  deter- 
mine and  while  the  estate  had  not  been  closed  in  our 
opinion  Mrs.   Way  had 
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such  an  interest  in  the  watch  that  she  could  personally 
dispose  of  it  if  she  so  saw  fit  under  the  bequest  in  the 
will. 

The  judgment  of  the  Circuit  Court  is  affirmed. 
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General  No.  8418  Agenda  No.   10 

April  Term,  1930 

THOMAS  M.  PR1TCHETT,  Plaintiff  in  Error 
vs. 
NIANTIC  CARBON  COAL  CO.,  A  CORPORATION, 
DAVID  W.  BEGGS,  JESSE  M.  CORZINE,  FRANK 
D.  SHIELDS,  CHESTER  F.  RUSSELL,  BENJA- 
MIN F.  WAGGONER,  W.  W.  MILLER,  F.  J. 
PARR,  ANNA  M.  CORZINE,  I.  R.  GOOD,  W.  W. 
AUSTIN,  C.  E.  HERSHEY,  EDITH  CORZINE, 
J.  H.  HOWARD,  JAMES  M.  CORZINE,  H.  J. 
DEARTH,  C.  R.  MULLINS  AND  ROY  A.  COR- 
ZINE, Defendants  in  Error. 

Writ  of  Error  to  the  Circuit  Court  of  Macon  County 

SHURTLEFF,  P.  J. 

This  is  a  writ  of  error  to  review  the  action  of  the 
Circuit  Court  of  Macon  County  in  dismissing  complain- 
ant 's  bill  for  want  of  equity .  The  original  bill  was  filed 
by  complainant  December  23,  1924.  Demurrers  were 
interposed  and  sustained.  The  complainant  then  filed 
his  amended  bill  on  February  4,  1925 .  This  bill  in  sub- 
stance charged: 

That  the  Niantic  Carbon  Coal  Co.,  a  corporation 
and  a  defendant  herein,  was  organized  on  December 
26,  1917,  with  a  capital  stock  of  $100,000.  It  was  en- 
gaged in  coal  mining,  owning  and  operating  a  mine  in 
Niantic,  Illinois;  that  in  November,  1924,  it  became 
heavily  in  debt,  among  others  owing  the  complainant 
$647.99,  for  wages  due  him,  for  which  amount  the 
complainant  recovered  judgment  against  the  com- 
pany in  the  County  Court  of  Macon  County,  Illinois, 
on  December  11,  1924.  An  execution  was  issued  to 
the  sheriff  of  said  county  on  the  judgment.  This  ex- 
ecution was  by  him  returned  no  property  found  on 
March  9,  1925.  Also  he  made  a  demand  on  the  com- 
pany that  it  satisfy  the 
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execution;  that  the  company  ceased  doing  business, 
leaving  many  debts.  All  stockholders  in  the  company 
are  made  parties  defendant  and  it  is  sought  to  reach 
their  unpaid  stock  subscriptions  to  apply  on  the  com- 
pany's indebtedness.  This  bill  was  brought  on  behalf 
of  complainant  and  all  other  creditors  of  the  Niantic 
Carbon  Coal  Company. 

The  company  defaulted.  All  of  the  other  defen- 
dants (the  stockholders)  filed  their  respective  answers, 
as  required  by  the  bill,  under  oath. 

The  court  ordered  that  all  unpaid  creditors  file 
their  claims  and  claims  were  filed  by  employees  of  the 
company  for  wages'  due  and  unpaid  them,  totalling 
$6,700.  Other  creditors  filed  claims  totalling  $2,550. 

Upon  replications  being  filed  to  the  various 
answers,  and  the  defendant  company  and  C.  R.  Mul- 
lins  being  defaulted,  the  cause  was  referred  to  the 
master  to  take  proofs  and  report .  This  the  master  did. 
In  his  report  he  found  that  the  Niantic  mine  was  act- 
ually worth  and  had  a  fair  cash  value  of  $100,000  at  the 
time  it  was  transferred  to  the  defendant  company  in 
payment  for  the  $100,000  stock  issue. 

Objections  were  filed  by  complainant  to  this  re- 
port .  The  objections  were  overruled .  Exceptions  were 
then  filed  by  complainant  and  they  were  by  the  Cir- 
cuit Court  overruled  and  the  master's  report  was  af- 
firmed and  the  complainant's  bill  was  dismissed  for 
want  of  equity  in  the  final  decree  in  this  cause,  filed 
December  23,  1929 .  It  is  to  review  this  decree  that  this 
writ  is  brought. 

There  is  only  one  question  in  controversy  here,  and 
that  is,  what  was  the  fair,  cash  market  value  of  the 
Niantic  mine  on  December  26,  1917,  when  it  was  trans- 
ferred to  the  defendant 
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company  in  payment  for  the  $100,000  in  stock  of  the 
defendant  company  ?  If  it  was  worth  that  sum,  then 
the  decree  of  the  lower  court  should  be  affirmed,  other- 
wise it  should  not  be. 

Plaintiff  in  error,  Thomas  M.  Pritchett,  with  a 
claim  for  $647.99,  is  the  only  creditor  who  asks  for 
a  review  of  the  decree.  Motion  to  dismiss  the  writ  of 
eiTor  for  want  of  proper  parties,  plaintiff  and  defen- 
dants', is  made  by  defendants  in  error  and  taken  with 
the  case.  Inasmuch  as  defendants  in  error  have  filed 
briefs  and  supplementary  abstract  and  have  joined  in 
error  we  do  not  pass  upon  the  motion,  but  shall  con- 
sider the  case  upon  its  merits. 

The  bill  in  this  case  did  not  waive  answer  under 
oath  and  six  defendants  in  error  filed  answers  under 
oath.  To  overcome  these  answers  under  oath  requires 
the  testimony  of  two  witnesses  in  each  case.  We  have 
read  the  testimony  quite  carefully.  The  only  proofs 
in  the  record  tending  to  sustain  the  bill  are  the  facts 
that  in  1916  and  1917  the  mine  property,  not  equipped 
and  not  a  going  concern  under  special  circumstances 
was  sold  for  thirty  thousand  dollars.  Several  of  tin- 
defendants  in  error  were  purchasers  of  stock  from  the 
incorporators  and  their  assignees.  No  fraud  or  bad 
faith  was  shown  on  the  part  of  any  of  the  defendants 
in  error.  Proofs  were  submitted  on  the  part  of  the  de- 
fendants in  error  tending  to  show  that  prior  to  the 
year  1916  the  coal  shaft,  mine,  equipment,  lands,  coal 
rights  and  other  property  connected  with  the  coal  mine 
at  Niantic,  Illinois,  was  owned  by  Decatur  Coal  Com- 
pany. In  the  fall  of  1916  the  Decatur  Coal  Company 
also  owned  two  other  mines  situated  at  Decatur,  Illi- 
nois. At  this  time  none  of  these  mines  was  active  or 
in  operation.  The  Decatur  Coal  Company  was  in  fin- 
ancial difficulty.  One  of  its  mines  had  buckled  and 
was  condemned  by  the  State .  For  some  time  prior  to 
this  the  coal  industry  had  been  in  bad  shape  and  the 
mines  had 
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made  no  money  for  the  preceding  tliree  or  four  years. 
In  the  fall  of  1916  the  defendants  Corzine  and  Beggs 
purchased  the  stock  of  the  Decatur  Coal  Company  for 
thirty-five  thousand  dollars.  This  was  before  the  be- 
ginning of  the  period  of  great  profits  and  increase  of 
value  of  coal  mining  properties  incident  to  the  World 
War,  and  as  plaintiff  in  error's  witness  Armstrong 
stated,  such  price  would  not  indicate  one  way  or  the 
other  the  real  value  of  the  properties  a  short  time  later. 

Commencing  in  the  latter  part  of  the  year  1917 
war  conditions  caused  a  great  demand  for  coal  and 
coal  mine  properties.  About  this  time  a  field  admin- 
istrator in  the  vicinity  of  Decatur  regulated  the  price 
of  coal  and  the  amount  a  customer  could  buy.  The 
price  of  coal  suddenly  became  unusually  high  and  the 
mines  in  Decatur  and  vicinity  had  a  demand  for  more 
coal  than  could  be  produced. 

Just  before  this  period  of  activity  in  the  coal  in- 
dustry began,  the  Decatur  Coal  Company  commenced 
the  rehabilitation  of  the  buckled  mine  at  Decatur.  In 
order  to  procure  funds  for  this  purpose,  it  was  deter- 
mined that  the  better  policy  would  be  for  the  Decatur 
Coal  Company  to  sell  the  Niantic  Mining  property, 
even  at  a  big  sacrifice,  and  put  the  money  received 
toward  the  development  of  the  Decatur  mine.  Some 
expense  had  already  been  incurred  by  the  company 
in  opening  and  rehabilitating  the  Niantic  property. 
In  August,  1917,  in  pursuance  of  its  plan  to  concen- 
trate its  capital  in  the  development  of  the  Decatur 
mine,  the  Decatur  Coal  Company  sold  the  Niantic 
property  to  Matheny,  Senseny  and  Wilcoxen  for  thirty 
thousand  dollars.  This  was,  however,  before  the  war 
time  coal  boom  had  in  fact  really  commenced.  These 
men,  incorporating  as  the  Niantic  Mining  Company, 
put  the  mine  into  operation  and  spent  large  sums  in 
building  up  and  improving  it. 
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The  ventilating  system  was  improved  by  the  installa- 
tion of  a  large  electric  unit  at  a  cost  of  over  two  thous- 
and dollars.  The  power  plant  was  improved  by  the 
installation  of  a  reasonably  new  two  hundred  horse 
power  boiler,  brick  settings  and  smoke  stack  of  the 
most  modern  type.  These  improvements  involved  an 
expenditure  of  approximately  six  thousand  dollars. 
Wells  were  cleaned,  the  mine  was  retimbered  and  new 
pipe  lines  put  in  and  buildings  wore  repaired.  Down 
in  the  mine  several  thousands  of  dollars  were  speni 
in  retimbering  the  shaft  bottom  proper.  Some  twenty 
to  fifty  thousand  dollars'  was  expended  in  equipping 
and  improving  the  mine  between  the  time  of  its  sale 
to  Matheny,  Senseny  and  Wilcoxen  and  December, 
1917. 

In  December,  1917,  the  coal  market  suddenly  took 
a  boom  and  the  Decatur  Coal  Company  was  not  able 
to  supply  the  demands  upon  it  for  coal  from  its  De- 
catur properties.  The  City  of  Decatur  was  attempting 
to  supply  coal  to  its  citizens.  The  United  States  fuel 
administrator  had  issued  an  order  that  all  coal  should 
be  sold  as  mine  run  to  get  it  to  the  people  as  quickly 
as  possible.  Corzine  and  Beggs,  under  such  circum- 
stances, began  to  look  for  additional  mining  property . 
The  mine  at  Niantic,  although  operating  as  the  Nian- 
the  Niantic  Carbon  Coal  Company  seized  upon  the 
ment  of  one  Matheny  of  Springfield .  Wilcoxen  of  Chi- 
cago and  Senseny  of  Stonington  were  the  other  owners 
of  the  stock  but  were  not  interested  or  engaged  in 
the  active  management  of  the  mine.  In  December,  1917, 
the  defendant  Waggoner  called  on  Matheny  at  Spring- 
field. At  that  time  Matheny  said,  "I'm  a  pretty  sick 
man.  I  had  a  leg  off  and  I'm  in  bad  shape  and  it 
means'  a  big  loss  in  business  in  Springfield  every  time 
I  go  out  there.  I'll  sell  the  Niantic  mine."  At  thar 
time  Corzine,  Beggs  and  the  other  incorporators  of 
he  Niantic  Carbon  Coal  Company  seized  upon  the 
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opportunity  to  acquire  this  property  because  of 
Matheny's  illness  and  physical  inability  to  get  out 
from  Springfield  to  Niantic  to  manage  this  mine.  As 
a  result  of  this  situation,  the  defendants  Waggoner, 
Macknett,  Beggs,  Corzine,  Shields  and  Russell  (  incor- 
porators of  the  Niantic  Carbon  Coal  Company)  were 
able  to  drive  a  bargain  for  the  purchase  of  all  the 
stock  of  Niantic  Mining  Company  for  only  thirty 
thousand  dollars.  This  was,  under  the  proof  in  this 
case,  actually  a  forced  sale.  Russell  denominated  tins 
transaction  figuratively  as  "stealing  the  property." 
The  acquisition  of  this  stock  was  just  on  the  eve  of  the 
unparalleled  war  boom  in  the  coal  industry,  which 
lasted  for  the  next  several  years. 

The  legal  formality  by  which  title  to  this  property 
was  vested  in  the  Niantic  Carbon  Coal  Company  in 
December  1927,  was  by  resolution  and  conveyance  by 
the  Niantic  Mining  Company.  The  real  substance  of 
the  transaction  and  the  understanding  of  the  parties 
was  that  the  mining  property  at  Niantic,  was,  at  this 
time,  transferred  to  the  Niantic  Carbon  Coal  Company 
at  a  valuation  of  one  hundred  thousand  dollars  in  pay- 
ment for  the  capital  stock  of  this  new  corporation. 

The  property  transferred  at  this  time  in  payment 
of  said  capital  stock  included  a  hoisting  engine,  four 
return  tube  boilers,  boiler  house  of  brick  construction, 
brick  smoke  stack,  engine  room,  generator  and  steam 
engine,  tipple,  shaker  screen  engine,  rescreening  plant, 
machinery  for  rescreening  plant,  Fairbanks  Morse  rail- 
road scale,  direct  connecting  fan  and  engine,  black- 
smith shop  and  tools,  barn,  shive  wheel,  hoisting  ropes, 
mine  cages,  mine  cars,  hoisting  shaft,  air  shaft,  70 
ton  of  underground  steel,  five  acres  of  surface  land, 
160  acres  of  coal  rights,  fifty  working  places  and  wells 
for  water  supply. 
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The  mine  as  a  whole  was'  working  and  in  operation  at 
the  time,  and  it  was  a  good  going  property.  The  aver- 
age vein  of  coal  was  five  feet  four  inches  in  height 
and  was  one  of  the  very  best  domestic  coal  mined  in 
central  Illinois.  The  mine  had  a  good  slate  roof  and 
bottom.  The  entries  were  high  and  had  plenty  of 
width.  The  mine  was  free  from  explosive  gases.  There 
was  no  water  in  the  mine  except  such  as  came  through 
the  openings,  the  shaft  had  been  sunk  through.  The 
equipment  on  top  was  modern  in  every  respect.  The 
underground  roadways  were  dry  and  level  and  had 
an  excellent  slate  roof.  There  was  approximately  sixty 
working  places  in  the  mine  in  which  coal  was  being 
mined.  The  equipment  of  the  mine  was  modern  and 
the  mine  was  in  good  condition.  At  the  time  of  this 
transfer  the  mining  industry  was  booming,  owing  to 
war  conditions,  and  it  would  have  taken  two  years 
to  develop  a  coal  mine  similar  to  the  one  in  question 
so  that  coal  could  have  been  taken  from  the  ground. 
In  addition  to  the  value  of  the  tangible  property  the 
war  condition  of  the  coal  market  at  the  time  of  the 
transfer  had  appreciably  increased  the  existing  and 
prospective  value  of  this  and  all  other  mining  property. 

A  fire  occurred  in  this  mine  in  June,  1919,  and 
much  money  was  spent  rebuilding  and  rehabilitating 
the  property  thereafter.  Corzine,  one  of  the  defenda- 
ants,  personally  loaned  the  company  in  excess  of  fifty- 
six  thousand  dollars.  A  claim  for  $56,317.67  was  al- 
lowed Corzine  for  money  advanced  by  him  to  this  cor- 
poration as  an  unsecured  creditor.  The  original  cost 
of  $30,000,  plus  the  earnings  allowed  to  remain  in  the 
company,  plus  the  amount  advanced  by  Corzine,  large- 
ly exceeded  $100,000 . 

At  the  hearing  before  the  master  in  chancery,  W. 
C.    Argust,  division   superintendent  of  the  Peabody 
Coal  Company,  and  an  entirely  disinterested  witness 
who  had  had  many  vears'  experience 
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iii  the  coal  industry,  testified  that  in  1924  he  made  a 
complete  inventory  and  appraisement  of  the  Niantic 
mine  and  estimated  its  value  at  that  date  to  be  $182,- 
000.  On  cross-examination  by  counsel  for  plaintiff  in 
error  it  was  brought  out  by  this  witness  that  mining- 
properties  would  in  general  have  been  more  valuable 
in  1917  than  in  1924,  and  that  this  mine  in  1917  would 
have  had  a  greater  market  value  than  in  1924. 

W.  S.  Ridgly,  an  expert  in  coal  mining  and  the 
values  of  coal  mining  property,  in  answering  a  hypo- 
thetical question  detailing  the  equipment  and  condi- 
tion of  the  mine  as  it  existed  in  December,  1917,  es- 
timated that  it  then  had  a  fair  cash  market  value  of 
$100,000  or  more. 

David  W.  Beggs,  who  had  been  in  the  coal  busi- 
ness for  some  twenty-eight  years  and  at  the  time  of 
the  hearing  was  general  superintendent  of  the  Macon 
County  Coal  Company,  testified  in  detail  regarding 
the  condition  of  the  mine  in  the  latter  part  of  the  year 
1917  and  fixed  the  fair  cash  market  value  thereof  at 
$150,000. 

J.  M.  Corzine,  who  had  been  connected  with  the 
coal  industry  for  fifteen  years,  described  the 
mining  property  and  equipment  in  detail  and  estimated 
the  fair  cash  market  value  of  the  mining  property  in 
question  in  December,  1917,  to  be  at  least  $150,000. 
Chester  F.  Russell  testified  before  the  master 
that  in  his  opinion  the  fair  cash  value  of  the  property 
in  December,  1917,  was  $150,000. 

Ben  F.  Waggoner,  who  had  been  in  the  coal  busi- 
ness for  fifteen  years,  testified  from  a  personal  knowl- 
edge regarding  the  mining  property  in  question,  fixing 
the  fair  cash  market  value  thereof  in  December,  1917, 
at  $100,000. 
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Prank  D.  Shields,  who  bad  been  connected  with 
the  coal  industry  for  thirty-five  or  forty  years,  testi- 
fied from  a  personal  knowledge  of  the  mining-  property 
in  question,  that  in  December,  1917,  it  had  a  fair  cash 
market  value  of  approximately  $150,000. 

Thomas  J.  Farnswortb,  called  as  an  expert  wit- 
ness on  value  of  coal  mining  property  by  plaintiff  in 
error,  by  his  testimony  fixed  a  fair  cash  market  value 
of  the  mine  in  December,  1917,  at  only  ten  thousand 
dollars. 

Each  of  the  witnesses,  Argust,  Ridgly,  Beggs, 
Corzine,  Russell,  Waggoner  and  Shields,  took  into  con- 
sideration in  their  testimony  fixing  value,  the  war 
boom  in  the  coal  industry  and  the  unprecedented  de- 
mand for  coal  in  December,  1917. 

After  the  incorporation  of  the  Niantic  Carbon 
Coal  Company,  it  continued  to  operate  the  mine  for 
seven  years.  During  this  period  until  June  30,  1924, 
the  books  of  the  corporation  show  that  the  corporate 
property  was  carried  at  a  figure  exceeding  $100,000 
and  that  some  $53,393.31  during  this  time  was  put 
back  into  the  mine  as  new  machinery  and  equipment. 
The  work  sheet  of  the  income  tax  report  for  the  year 
ending  June  30,  1924,  offered  by  plaintiff  in  error, 
shows  the  mine  and  coal  rights  listed  at  $153,393.31. 
From  its  incorporation  down  to  June  10,  1919,  when  a 
fire  occurred  at  its  property,  the  Niantic  Carbon  Coal 
Company  made  profits  in  excess  of  $20,000.  and  all 
such  profits  were  put  back  into  the  business  in  the  way 
of  added  equipment  and  improvements.  In  spite  of  the 
putting  of  earnings  back  into  the  business  (which  earn- 
ings were  not  carried  or  reported  as  profits),  for  the 
year  ending  June  30,  1921,  the  company  showed  a 
profit,  in  addition  to  amount  so  put  back  for  improve- 
ments and  equipment,  of  $7,863.35,  or  more  than  seven 
percent  on  a  $100,000  investment. 
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After  the  war  depression  in  the  coal  industry  set 
in  in  the  fall  of  1924,  more  than  seven  years  after  its 
incorporation  the  Niantic  Carbon  Coal  Company,  as 
a  result  of  this  depression,  became  insolvent,  and  was 
adjudged  an  involuntary  bankrupt.  Its  assets,  after 
long  depreciation  and  want  of  care  and  preservation, 
were  sold  at  a  forced  bankruptcy  sale.  At  that  time 
the  original  incorporators  were  no  longer  connected 
with  the  business. 

No  proof  was  offered  by  plaintiff  in  error  proving, 
or  tending  to  prove,  that  any  defendant  receiving- 
stock  as  assignee  from  the  original  incorporators,  took 
with  knowledge  that  the  same  was  not  fully  paid  for 
or  in  bad  faith.  The  answers  under  oath  of  such  de- 
fendants, denying  such  knowledge,  stand  uncontra- 
dicted . 

Under  the  proofs  as  submitted  we  do  not  feel 
warranted  in  reversing  the  decree  of  the  court  below, 
and  we  therefore  affirm  the  decree  of  the  Circuit  Court 
of  Macon  County. 

Affirmed . 
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General  No.  8421  Agenda  No.   13 

April  Term,  A.  D.  1930 

OSCAR  NELSON,  as  Auditor 

vs. 
NEW  SALEM  STATE  BANK,  et  al. 


FARMERS  STATE  BANK  OF  PITTSFIELU,  ILLI- 
NOIS, Receiver  under  the  Cross-Bill,  Appellee, 
vs. 
C.  L.  DUNHAM,,  Impld.,  etc.,  Appellant. 

Appeal  from  the  Circuit  Court  of  Pike  County . 
SHURTLEFF,  P.  J. 

This  is  an  appeal  by  appellant,  a  stockholder  in 
the  defunct  New  Salem  State  Bank,  from  a  decree 
entered  in  the  court  below  against  him  for  the  sum  of 
twelve  hundred  dollars,  the  amount  of  the  stock  held 
by  him  in  said  bank.  We  submit  the  statement  made 
by  appellant  to  this  court  of  the  cause  of  action  as 
follows: 

The  New  Salem  State  Bank,  organized  under 
the  Banking  Act  of  Illinois,  failed  June  7,  1927,  where- 
upon Oscar  Nelson  as  auditor  filed  his  bill  for  appoint- 
ment of  receiver  and  to  liquidate  the  bank's  affairs'. 
The  bill  made  the  persons  then  owning  stock  parties,  a 
receiver  was  appointed  and  such  proceedings  had  that 
a  "dividend"  has  been  paid  and  all  the  assets  convert- 
ed into  cash.  Under  the  bill,  in  order  that  liability  of 
stockholders  might  be  determined,  a  number  of  depos- 
itors asked  and  were  made  parties  to  the  bill,  given 
leave  to  file  a  cross  bill,  which  was  done,  and  after- 
wards the  receiver  under  the  original  bill  was  sub- 
stituted as  cross-complainant.  All  persons  who  had 
owned  stock  within 
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three  years  of  the  failure  were  made  parties  to  the 
cross  bill.  No  complaint  is  made  as  to  what  has  oc- 
curred under  the  original  bill.  On  the  cross  bill  a 
judgment  for  twelve  hundred  dollars  was  rendered 
against  C.  L.  Dunham,  the  appellant,  who  was  form- 
erly a  stockholder,  on  account  of  his  liability  as  a 
stockholder.  This  appeal  is  prosecuted  to  reverse  that 
judgment. 

On  the  hearing  before  the  master  on  the  original 
bill,  the  claims  of  the  depositors  and  other  creditors 
of  the  bank  were  adjudicated  with  regard  to  the  con- 
ditions as  they  existed  the  day  the  bank  closed,  June 
7,  1927.       On  the  hearing  before  the  master  on  the 
cross  bill,  on  a  reference  to  ascertain  the  liability  of 
the  stockholder,  it  was  held  that  the  appellant,  who 
did  not  own  stock  for  more  than  six  months  prior  to 
that  time,  was  liable  for  the  indebtedness  as  it  was 
found  of  June  7,  1927.    This  view  of  the  case  was 
sustained  over  the  objections  and  exceptions  of  the 
appellant;  that  is  to  say,  the  appellant  is  charged  with 
all  deposits  made  during  his  period  of  stock  owner- 
ship, but  not  given  credits  for  the  amounts  withdrawn 
by  the  depositor.  It  is  the  contention  of  the  appellant 
that  his  liability  is  that  of  the  amounts  deposited  by 
the  respective  depositor  during  his  stock  ownership, 
less  the  amounts  withdrawn  by  the  depositor;  that  is 
to  say,  that  the  amounts  withdrawn  or  checked  out  by 
the  depositor  should  be  deducted  from  the  deposits  the 
depositor  made,  crediting  each  withdrawal  to  the  ear- 
liest deposit  made  during  appellant's  period  of  stock- 
ownership,  not  then  balanced;  that  this  rule  should 
apply  both  as  to  withdrawals  made  during  appellant's 
period  of  stock  ownership  and  after  his  period  of  stock 
ownership  and  after  his  period  of  stock  ownership  had 
closed.  The  appellant  further  contends  that  the  fact 
that  during  his  period  of  ownership  there  were  in  addi- 
tion to  his  stock  one  hundred  thirty-eight  shares'  out- 
standing that  should  have  been  taken  into  account,  and 
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that  judgment  should  have  been  rendered  against  bum 
for  only  12-150ths  of  the  amount  the  bankers  found 
to  have  become  indebted  during  appellant's  period  of 
stock  ownership,  properly  arrived  at,  and  not  for  the 
whole  of  such  indebtedness,  in  so  far  as  the  par  value 
of  his  stock  would  justify.  The  appellant  further  con- 
tends that  in  one  instance  he  is  charged  with  an  in- 
debtedness not  properly  proven. 

The  report  of  the  Master  disclosed  that  the  Ap- 
pellant, C.  L.  Dunham,  had  held  9  sliares  of  stock 
from  February  24,  1924,  to  May  11,  1925,  during  which 
time  $1101.68  of  indebtedness,  at  present  outstanding 
and  unpaid,  had  been  contracted  by  the  Bank;  and 
that  said  C.  L.  Dunham  had  held  12  shares,  the  said 
12  shares  consisting  of  the  original  9  shares  and  3 
additional  shares  which  he  then  bought,  from  May 
11,  1925,  to  December  31,  1926,  during  which  time 
$4574.87  of  indebtedness,  at  present  outstanding  and 
unpaid,  had  been  contracted  by  the  Bank. 

This  cause,  with  appellant's  statement  in  his  brief: 
"We  shall  not  attempt  to  state  with  particularity  the 
different  amounts  withdrawn  from  the  deposits  with 
which  we  are  charged  in  this  case.  That  would  involve 
a  great  mass  of  figures  for  which  we  refer  you  to  ab- 
stract and  record,"  is  submitted  to  this  court,  by  ap 
peal,  for  review. 

It  is  claimed  that  some  of  the  charges  against  the 
bank  are  not  sufficiently  proven,  but  we  are  not  able 
to  find  the  decree  in  the  original  bill  in  the  abstract. 
In  fact,  appellee  has  moved  to  affirm  the  decree  on 
the  cross  bill  for  want  of  a  sufficient  abstract. 

The  Master's  'report  and  testimony  taken  upon 
the  cross  bill  are  shown  by  a  certificate  of  evidence 
certified  to  by  the  judge.  This  is  not  the  proper  prac- 
tice . 

In  Bottigliero  et  al,  v.  Cozzi,  176  111.  App.  311, 
the  court  held: 

' '  The  decree  appealed  from  is  based  entirely  upon 
the  master's  report  including  the  evidence  submitted 
therewith  and  made  a  part  thereof,  which,  of  course, 
became  a  part  of  the  record  when  filed,  and  which  we 
cannot  review  except  when  presented  in  the  form  of 
a  transcript  of  record .  Instead  of  being  so  presented, 
it  has  been  inserted  in  an  alleged  certificate  of  evi- 
dence which  has  been  certified  here  as  an  original 
document,  and  incorporated  into  the  transcript  of 
record  by  stipulation." 
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In  Martin  v.  Todd,  21 J  111.  105,  the  court  held: 
"The  testimony  in  this  case  was  taken  before  the 
master.  The  findings  of  fact  contained  in  the  decree 
warrant  the  relief  awarded.  In  the  transcript  of -the 
record  there  is  no  transcript  of  the  master's  report 
nor  of  the  evidence  taken  before  him.  Instead,  the 
original  master's  report,  including  the  evidence  taken 
before  him,  was  embodied  in  a  certificate  of  evidence, 
the  original  master's  report  with  the  evidence  at- 
tached, and  not  a  copy  thereof,  being  inserted  bodily 
in  that  certificate.  A  stipulation  was  then  made  that 
the  original,  instead  of  a  copy,  of  the  certificate  of 
evidence  be  incorporated  in  the  transcript  of  the  re- 
cord, the  result  of  which  is,  that  the  original  master's 
report,  together  with  the  original  evidence  attached, 
which  was  taken  before  him,  is  now  before  us  and  em- 
bodied in  the  transcript  of  the  record. 

'  *  It  is  urged  that  this  case  is  distinguishable  from 
Beth  Hammidrash,  etc.  Congregation  v.  Oakwoods 
Cemetery  Assn  ,  200  111.  480,  for  the  reason  that  in 
that  case  the  original  master's  report  was  inserted  in 
the  transcript  of  the  record  by  stipulation,  without  any 
action  of  the  court  below,  there  being  in  that  case  no 
certificate  of  evidence,  while  in  the  case  at  bar  there 
is  a  certificate  of  evidence  and  the  master's  report  is 
included  therein,  and  it  becomes  a  part  of  that  docu- 
ment by  the  action  of  the  court  and  not  by  the  act  of 
the  parties'.  This  can  make  no  difference.  Where,  as 
here,  the  evidence  is  all  taken  before  the  master  and 
included  in  his  report,  a  certificate  of  evidence  is  un- 
necessary and  has  no  proper  place  in  the  record.  Under 
such  circumstances  the  master's  report,  including  the 
evidence  therewith  submitted,  is  a  part  of  the  record. 
Inserting  it  in  the  certificate  of  evidence  does'  not 
change  its  status,  as  the  only  office  of  such  a  certificate 
is  to  make  that  a  matter  of  record  which  without  the 
certificate  is  not  a  part  of  the  record.  " 
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And  substantially  the  same  rule  is  laid  down  in 
Central  111.  Service  Co.  v.  City  of  Sullivan,  294  111. 

104. 

As  to  the  purported  master's  report  on  the  cross 
bill,  on  page  56  of  the  abstract  the  master  reports: 
"That  all  withdrawals  of  every  kind,  testified  to  in  this 
hearing,  had  been  accounted  for  prior  to  this  hearing 
and  the  total  liability  of  the  stockholders  is  as  follows : ' ' 
The  master  further  found  on  the  cross  bill  that  C. 
L.  Dunham  owned  nine  shares  from  February  24,  1924, 
to  May  11,  1925:  debts  contracted  $1,101.68;  that  the 
total  liability  of  C.  L.  Dunham  on  nine  shares  is  $900. 
C.  L.  Dunham  owned  twelve  shares  from  May  11,  1925, 
to  December  31,  1926;  debts  contracted  $4,574.  S7;  that 
the  total  liability  of  C.  L.  Dunham  on  twelve  shares 
is  $1,200. 

Appellant  makes'  no  complaint  as  to  the  master's 
report  on  the  original  bill  and  the  decree  then  entered, 
whatever  it  is,  in  which  the  entire  subject  of  with- 
drawals by  the  depositors  appears  to  have  been  adjudi- 
cated. Appellant's  entire  ground  of  error,  as  we  take 
it,  is'  based  upon  the  subject  of  withdrawals  by  the 
depositors,  which  is  fully  adjudicated  and  to  which 
no  objection  is  made,  and  we  especially  decline  to 
search  the  record  for  "a  great  mass  of  figures,"  which 
are  not  pointed  out  and  set  out  in  the  abstract  and 
which  appear  to  have  been  fully  adjudicated  and  to 
which  no  objection  is  made.  The  record  and  abstract 
in  this  cause  are  very  confusing  and  uncertain,  even 
if  the  abstract  should  be  considered  at  all. 

The  deci'ee  of  the  lower  court  should  be  sustained, 
as  it  sets  out  the  ultimate  facts.   (Allen  v.  Henn,  197 
111.  486;  Brown  v.  Miner,  128  111.  148;  and  Sullivan 
v.  C.  I.  P.  S.  Co.,  215  HI.  App.  606.) 
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In  this  case  appellant  Dunham  is  liable  for  all 
debts'  contracted  while  he  held  stock  up  to  the  face 
value  of  the  stock,  irrespective  of  the  fact  that  during 
the  same  period  there  were  other  stockholders  of  the 
Bank  who  incurred  the  same  direct  and  primary  lia- 
bility. 

The  matter  of  difference  between  the  stockholders 
as  to  the  amounts  paid  or  collected  upon  the  respective 
judgments,  is  a  matter  to  be  adjusted  among  them- 
selves'. Appellant  insists  that  judgment  should  be 
taken  against  him  only  according  to  his  proportionate 
part  of  the  stock  held  by  the  stockholders  in  court. 
This  is  not  the  law.  The  liability  under  the  constitu- 
tion is  joint  and  several,  and  appellant  may  be  held  for 
the  entire  loss  during  the  time  he  was  a  stockholder 
to  the  extent  of  his  capital  stock. 

The  decree  of  the  Circuit  Court  of  Pike  County 
is  affirmed. 
Affirmed . 
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General  No.  8432  Agenda  No.  22 

April  Term,  A.  1).  1930 

EVERY  M.  PAGET,  Appellee, 

vs. 

ILIFF-BRUFF  CHEMICAL  CO.,  Appellant 

Appeal  from  the  Circuit  Court  of  Vermilion  County 

SHURTLEFF,  P.  J. 

This  is  a  bill  in  equity,  filed  in  the  Circuit  Court 
of  Vermilion  County  January  7,  1926,  by  Every  M. 
Paget,  appellee,  against  the  Iliff-Bruff  Chemical  Com- 
pany, appellant,  setting  forth  a  contract  which  was  en- 
tered into  between  appellee  and  appellant  on  Decem- 
ber 21,  1922,  under  which  tbe  appellant  employed  ap- 
pellee as  its  salesmanager  for  a  period  beginning  Jan- 
uary 1, 1923,  and  ending  March  31, 1924,  both  inclusive. 

The  bill  seeks  an  accounting  against  the  appellant 
for  commissions  on  certain  products  claimed  to  have 
been  sold  by  appellee  during  the  time  he  was  acting 
as  salesmanager  under  said  contract.  The  appellant 
answered  the  bill  admitting  the  execution  of  the  con- 
tract, but  claiming  that  the  appellee  was  not  entitled 
to  an  accounting  or  to  recover  any  commissions,  as  he 
had  violated  the  terms  of  his  contract.  A  formal  repli- 
cation was  filed  to  the  answer  and  the  appellant  filed 
a  cross  bill,  alleging  that  on  account  of  the  appellee's 
failure  to  comply  with  his  contract  lie  was  not  entitled 
to  an  accounting  or  to  any  further  remuneration,  and 
claiming  damages  by  reason  of  such  violation.  There- 
upon special  reference  of  said  cause  was  made  to  the 
master  in  chancery  of  said  court  to  determine  only 
whether  an  accounting  should  be  required . 
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The  Iliff-Bruff  Chemical  Company  at  the  time  in 
question  was  engaged  in  the  manufacture  of  Mono 
Calcium  Acid  Phosphate  and  also  handled  bi-carbonate 
of  soda,  sodium-aluminum-sulphate  and  salt,  and  had 
a  manufacturing  plant  located  at  Hoopeston,  Illinois. 

The  contract  in  question  provided  in  substance 
that  all  former  contracts  of  eveiy  kind  and  nature 
between  the  parties  should  be  terminated;  that  the 
company  employed  the  appellee  as  a  salesmanager 
from  January  1,  1923,  to  March  31,  1924,  both  inclu- 
sive; that  the  company  should  maintain  and  keep  a 
suitable  office  in  Chicago,  Illinois,  for  appellee  and 
pay  all  expenses  connected  therewith,  that  the  com- 
pany should  pay  to  appellee,  in  addition  to  all  travel- 
ing expenses,  twenty  cents  on  each  100  pounds  of  Mono 
Calcium  Acid  Phosphate  sold  and  shipped  by  it,  and 
two  per  cent  of  the  net  price  of  all  bi-carbonate  of 
soda,  sodium,  aluminum  sulphate  and  salt  sold  and 
shipped  by  it,  such  net  price  to  be  determined  by  de- 
ducting from  the  price  at  which  said  products  are  in- 
voiced to  the  purchasers  the  freight  charges  thereon 
paid  by  the  company,  and  the  discounts  to  which  said 
purchasers  may  be  entitled,  and  any  excise  or  other 
taxes  which  the  company  may  have  to  pay,  said  com- 
pensation to  be  paid  on  said  products  shipped  on  all 
contracts  entered  into  by  the  company  prior  to  March 
31, 1924,  whether  such  products  were  shipped  before  or 
after  March  31,  1924. 

It  was  further  provided  that  appellee  should  not 
be  entitled  to  any  compensation  because  of  any  ship- 
ments made  to  certain  old  customers  specifically  nam 
ed  in  the  contract. 

Appellant  guaranteed  that  appellee  should  receive 
from  it,  while  employed  under  said  contract  during 
said  period,  at  least  one  thousand  dollars  a  month, 
payable  on  or  before  the  15th  day  of  each  succeeding 
month,  that  the  company  should  submit  to  appellee 
statements  showing  all  shipments,  that  appellee  should 
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have  access  to  the  books  of  the  company  as  far  as  they 
related  to  the  shipments  of  its  products,  that  appellant 
should  not  be  liable  to  appellee  for  any  compensation 
because  of  any  order  or  contract  for  which  the  com- 
pany might  for  any  reason  reject,  refuse,  cancel  or 
fail  to  carry  out,  or  any  compensation  because  of  any 
contract  or  order  made  or  received  by  the  company 
for  its  products  until  shipment  to  the  purchaser  actual- 
ly should  have  been  made. 

The  contract  also  contained  the  following  provis- 
ions: 

"  9 .  The  said  Paget  agrees  that  during  the  period 
of  his  employment  hereunder  he  will  render  to  the 
Company  faithful  and  loyal  services  as  its  salesman- 
ager,  under  the  direction  of  its  President,  devoting  his 
entire  time,  efforts  and  ability  to  promoting  the  sales 
of  the  Company's  products  and  advancing  and  protect- 
ing its  interests,  that  he  will  personally  call  upon  and 
endeavor  to  secure  orders'  and  contracts  for  the  Com- 
pany's said  products  from  the  entire  baking  powder 
trade,  self  raising  flour  trade  and  all  other  persons, 
firms  or  corporations  who  may  deal  in  or  use  said  prod- 
ucts', whenever  it  may  be  necessary  so  to  do  or  when 
requested  by  the  President  of  the  Company. 

"And  said  Paget  expressly  covenants  and  agi'ees 
that  during  the  said  period  from  January  1st,  1923,  to 
March  31st,  1924,  both  inclusive,  he  will  not  enter  into, 
be  engaged  or  interested  as  a  stockholder,  officer,  or 
agent,  employe  or  otherwise,  in  any  business  or  under- 
taking which  may  compete  in  any  manner  with  that 
of  the  company,  nor  will  be  during  said  period  render 
any  services  to  any  person,  firm  or  corporation  other 
than  said  Company,  nor  give  any  such  person,  firm  or 
corporation  any  information  concerning  the  business, 
products  prices,  customers  or  affairs'  of  the  Company^ 
except  when  and  as  requested  to  do  in  and  about  the 
performing  of  his  duties  under  this  contract,  nor  will  he 
do  anything  which  in  the  opinion  of  the  President  of 
the 
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Company  may  be  detrimental  or  harmful  to  the  Com- 
pany, its  business  or  interests. 

'•10.  The  said  Paget  at  any  and  all  times  during 
the  terms  of  this  contract  shall  instruct,  advise  and 
otherwise  assist  any  salesmen  whom  the  said  Company 
may  employ,  to  the  end  that  they  may  become  fully 
acquainted  with  the  trade  using  the  Company's  pro- 
ducts and  the  requirements  thereof,  giving  such  all  the 
aid  in  his  power  in  their  efforts  to  secure  orders  and 
contracts  for  the  Company's  products  and  to  advance? 
its  interests . ' ' 

The  appellee  specifically  alleged  iiT  his  bill  that 
he  had  faithfully  performed  all  these  conditions. 

The  answer  of  appellant  alleged  in  substance  that 
it  furnished  and  maintained  a  suitable  office  in  Chi- 
cago for  appellee  as'  its  salesmanager;  that  it  paid  to 
him  the  sum  of  one  thousand  dollars  a  month  in  ac- 
cordance with  the  terms  of  the  contract;  denied  thai 
appellee  was  entitled  to  any  further  compensation  or 
to  any  commission  or  to  an  accounting;  specifically 
alleged  that  at  the  time  said  agreement  was  entered 
into,  and  for  many  years  prior  thereto,  it  was  engaged 
in  manufacturing  at  Hoopeston,  Illinois,  the  products 
mentioned  in  the  agreement;  that  in  the  prosecution 
of  its  business  it  had  built  up  a  valuable  trade  in  said 
products  with  various  firms  and  corporations  through- 
out the  country,  and  had  acquired  valuable  informa- 
tion in  regard  to  the  needs  and  requirements  of  its 
customers;  that  it  had  in  its  possession  a  valuable 
mailing  list  of  customers  and  prospective  customers 
throughout  the  country  with  whom  it  kept  in  touch 
and  to  whom  it  furnished  information  in  regard  to  its 
products  and  prices  thereof,  all  of  which  was  in  the 
possession  of  appellee  as  its  salesmanager;  that  dur- 
ing said  time  appellant  also  employed  other  salesmen, 
whose  duty  it  was  to  call  on  customers  and 
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prospective  customers  and  to  secure  orders  and  con- 
tracts for  the  company's  products  and  to  advance  its 
interests;  that  during  said  time  various  other  firms 
and  corporations  were  engaged  in  manufacturing  like 
products  and  were  in  active  competition  in  placing 
the  same  upon  the  market,  and  in  soliciting  orders  and 
contracts  within  the  same  territory . 

The  answer  further  alleged  that  appellee,  contrary 
to  the  provisions  of  his  contract  and  in  express  viola- 
tion thereof,  refused  to  instruct,  advise  or  assist  the 
salesmen  in  the  employe  of  the  company,  and  refused 
to  give  such  salesmen  any  aid  in  their  efforts  to  se- 
cure orders  and  contracts  for  the  sale  of  said  products ; 
that  the  appellee  hampered  and  interfered  with  the 
efforts  of  said  salesmen  in  securing  business  for  the 
company. 

The  answer  further  alleged  that,  among  the  active 
competitors  engaged  in  the  same  line  of  business  as 
appellant  in  the  trade  territory  served  by  appellant, 
was  a  company  known  as  the  Continental  Chemical 
Corporation,  located  at  Vincennes,  Indiana,  which 
company  was,  during  the  time  appellee  was  employed 
by  appellant  and  for  a  long  period  thereafter,  actively 
engaged  in  manufacturing,  dealing  and  selling  the 
same  line  of  products  as  appellant  and  was  an  active 
competitor  of  appellant  within  the  trade  territory; 
that  prior  to  the  expiration  of  appellee's  contract  he 
entered  into  an  arrangement  with  the  said  Continental 
Chemical  Corporation  and  became  a  stockholder 
therein  and  became  vice-president  and  salesrnanager 
thereof  and  rented  an  office  in  Chicago,  Illinois,  and 
had  stationery  printed  with  the  heading  thereon  con- 
taining the  name  of  the  Continental  Chemical  Corpora- 
tion of  Vincennes,  Indiana,  and  also  had  his  name 
printed  thereon  as  vice  president  and  salesrnanager  of 
said  corporation,  and  made  use  of  his  knowledge  of  the 
business  and 
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the  names  of  customers  and  the  mailing  list  of  cus- 
tomers owned  and  used  by  appellant,  and  also  the 
knowledge  lie  acquired  as  salesmanager  for  the  appel- 
lant for  the  use  and  benefit  of  said  Continental  Chem- 
ical Corporation,  and  had  embossed  letterheads  con- 
taining the  name  of  said  Continental  Chemical  Com- 
pany; that  it  was  the  manufacturer  of  "Purity  Brand 
Phosphate,"  and  that  its  general  sales  office  was  lo- 
cated at  762  Wrigley  Building,  Chicago,  Illinois,  and 
also  contained  the  name  of  "E.  M.  Paget,  Vice-Presi- 
dent and  Sales-mgr."  thereon;  that  during  the  term 
of  said  contract  with  appellant  he  delivered  a  large 
quantity  of  said  letterheads  to  a  printer  in  the  City 
of  Chicago  with  a  form  of  letter  prepared  by  him  to 
be  printed  thereon,  and  furnished  said  printer  with 
the  names  and  addresses  of  the  customers'  and  mailing 
list  of  appellant  company,  to  which  said  fonn  letter 
was  to  be  addressed  and  had  them  dated  "April  2, 
1924,"  to  be  attached  to  said  letter,  which  date  was 
not  the  true  date  said  letter  was  furnished  to  said 
printer  and  not  the  true  date  the  said  letters  were 
printed,  but  that  the  true  date  was  prior  to  the  expira- 
tion of  his  contract  with  appellant;  that  a  large  num- 
ber of  said  letters  bearing  said  false  date,  were  signed 
by  the  appellee  as  "Vice-President  and  Salesman- 
ager" of  the  Continental  Chemical  Company,  and  sent 
by  mail  to  the  customers  of  appellant  company  solicit- 
ing their  business;  that  during  the  time  appellee  gave 
the  Continental  Chemical  Corporation  information  con- 
cerning the  business,  products,  prices,  names  and  af- 
fairs of  appellant  without  being  requested  to  do  so  in 
and  about  the  performance  of  his  duties  under  the 
contract,  he  was  guilty  of  acts  and  conduct  which  were 
detrimental  to  appellant,  its  business  and  interests. 

The  issues  thus  raised  by  the  bill  and  answer  were, 
whether  the  appellee  had  in  good  faith  complied  with 
the  conditions  of 
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his  contract  with  appellant  so  as  to  entitle  him  in  a 
court  of  equity  to  compel  appellant  to  render  him  an 
account  of  the  sales  of  the  products  of  the  company 
made  during  the  existence  of  his  contract  as  a  basis  for 
a  recovery  against  appellant  for  additional  compen- 
sation . 

The  matter  was  referred  to  a  master  in  chancery 
only  upon  the  question  as  to  whether  appellant  should 
account  to  appellee  respecting  said  matters.  Testi- 
mony was  taken  before  the  master,  there  was  a  report 
in  favor  of  appellee,  objections  thereto  before  the  mas- 
ter, which  were  overruled  and  made  exceptions  before 
the  chancellor,  and  upon  the  exceptions  being  over- 
ruled there  was  a  decree  enteredjojL-appellae.  ordering 
an  accounting,  which  has  been  brought  to  this  court, 
by  appeal,  for  review. 

The  issues  in  this  case  involve  largely  questions 
of  fact.  Some  testimony  of  conversations  between  ap- 
pellee and  E.  Iliff,  president  of  appellant  company, 
was  offered  by  appellee,  subject  to  objections,  after 
the  death  of  Iliff.  This  testimony  was  incompetent 
under  section  four  of  the  Evidence  Act,  and  it  is  to 
be  presumed  that  the  master  and  chancellor  did  not 
consider  it  in  passing  upon  the  case .  The  testimony  of 
the  witness  York  was  competent  and  doubtless  was 
considered  by  the  master  and  the  chancellor.  There  is 
nothing  in  the  admission  of  this  proof,  subject  to  the 
objection,  that  would  necessitate  a  reversal  of  the 
cause. 

Appellee  had  been  notified  by  appellant  in  the 
early  part  of  March,  1924,  that  his  services  would  not 
be  required  by  appellant  after  March  31,  1924,  at  the 
termination  of  the  contract,  and  testimony  was  offered 
by  appellant  tending  to  show  that  as  early  as  March 
12th  appellee  had  an  interview  with  Mr.  Harvey  W. 
Beggs,  president  of  the  Continental  Chemical  Corpor- 
ation of  Vincennes, 
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Indiana,  manufacturers  of  phosphate,  relative  to  tak- 
ing employment  with  that  company.  The  following- 
Sunday  he  made  a  trip  to  Vin.ce.nnes,  and  made  ar- 
rangements with  Mr.  Beggs  relative  to  his  employ- 
ment and  his  official  position  in  said  company;  that 
upon  his  return  to  Chicago  and  without  any  further 
consultation  with  the  Continental  people  he  rented  an 
office  in  the  Wrigley  Building  for  that  company  and 
purchased  furniture,  rugs,  office  supplies  and  a  type- 
writer and  installed  the  same  in  said  office;  that  he 
then  had  letterheads  embossed  with  the  name  thei'eon 
of  the  "Continental  Chemical  Corporation,  Vincennes, 
Indiana,  Manufacturers  of  Purity  Brand  Phosphate, 
Sales  Office,  762  Wrigley  Building,  Chicago,  Illinois", 
and  also  his  name  thereon  as  vice  president  and  sales 
manager;  that  lie  then  prepared  a  form  letter  to  be 
printed  on  these  letterheads  and  delivered  the  same  to 
the  office  of  Kuhl  &  Bent,  printers  in  Chicago,  with 
instructions  to  print  fifteen  hundred  or  more  of  these 
letters  with  the  date  April  2,  1924,  which  was  not 
the  true  date  that  the  letters'  were  printed. 

The  evidence  further  tends  to  show  that  at  that 
time  the  Iliff-Bruff  Company  had  a  mailing  list  of 
customers  and  prospective  customers  which  was  kept 
in  its  office  in  Chicago  in  the  custody  of  appellee  as 
its  salesmanager,  and  that  the  Iliff-Bruff  Company 
delivered  this  list  from  time  to  time  to  the  same  print- 
ing company,  Kuhl  &  Bent,  for  the  purpose  of  getting 
out  and  mailing  advertising  and  printed  matter,  that 
at  the  time  in  question  this  list  was  still  in  the  pos- 
session of  Kuhl  &  Bent,  and  that  they  were  instructed 
by  appellee's  secretary  to  use  this  list  in  addressing 
the  fifteen  hundred  or  more  letters  of  the  Continental 
Company;  that  appellee  mailed  these  letters  either  the 
night  of  March  31st  or  April  1st;  that  these  letters 
which 
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he  mailed  out  to  the  customers  of  the  Iliff-Bruff 
Chemical  Company  were  prepared  by  appellee  long- 
prior  to  the  expiration  of  employment  and  contained 
this  statement:  -'I  am  both  a  stockholder  and  an  of- 
ficer in  the  above  Company,  and  I  liope  to  be  more  sub- 
stantially interested . ' ' 

The  evidence  further  tends  to  show  that  on  March 
24,  1924,  an  inquiry  came  either  by  mail  or  telegraph 
to  the  Iliff-Bruff  Chemical  Company  from  the  Jerome 
Milling  Company  of  Jerome,  Idaho,  which  was  ad- 
dressed to  their  salesmanager,  appellee,  asking  for 
quotations  on  a  carload  of  phosphate . 

The  evidence  further  tends  to  show  that  from  this 
inquiry  on  April  2,  1924,  appellee  sold  a  carload  of 
phosphate  to  the  Jerome  Milling  Company  over  the 
long  distance  telephone  for  the  Continental  Chemical 
Corporation.  Appellee  in  his  testimony  states  that  he 
spent  sixty-seven  dollars  in  talking  over  the  long  dis- 
tance telephone  with  Jerome,  Idaho,  to  close  up  this 
deal . 

On  the  other  hand,  appellee's  proofs  tend  to  show 
that  he  had  been  selling  phosphates  for  approximately 
twenty-one  years  and  that  he  had  been  with  appellant 
company  for  approximately  nine  years  past;  that 
when  he  came  to  appellant  company  he  brought  with 
him  a  sales  list  of  his  own;  that  he  had  always  had 
such  a  mailing  list;  that  in  having  the  form  letters 
prepared  for  the  Continental  Chemical  Corporation  he 
furnished  Kuhl  &  Bent  a  list  of  prospective  customers 
which  was  his  list .  The  testimony  adduced  by  the  ap- 
pellant on  this  phase  of  the  case  was  in  conflict  with 
that  adduced  by  appellee. 

Proofs  were  further  offered  by  appellee  tending 
to  show  that  a  mailing  list  might  be  secured  by  any- 
one who  desired  to  pay  the  price  from  the  "Northwest 
Miller,"  which  issued  an  annual  year  book  and  gave 
the  list  of  all  the  millers  making  flour  in  the  United 
States . 
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On  March  5,  1924,  appellee  corresponded  with  ap- 
pellant regarding  the  matter  of  further  employment, 
and  received  a  reply  dated  March  8, 1924,  signed  by  the 
president  of  appellant  company  in  which   appellant 
declined  to  employ  appellee  after  the  expiration  date 
of    the  contract  then  existing    between    them,    which 
terminated  on  March  31,  1924.  Appellee,  knowing  that 
he  was  not  to  be  employed  by  appellant  after  the  date 
named,  had  a  talk  with  Mr.  Beggs  of  the  Continental 
Chemical  Corporation,  a  few  days  after  March  8th .  He 
fixes  the  date  as  between  March  12th  and  15th.  He 
went  to  Vincennes,  Indiana,  on  the  Sunday  following 
and  entered  into  a  tentative  agreement  with  Mr.  Beggs 
to  enter  the  employment  of  the  Continental  Chemical 
Corporation  following  the  termination   of  appellee's 
employment  with  the  appellant.     Upon  appellee's  re- 
turn to  Chicago  he  saw  the  agent  of  the  Wrigley  Build- 
ing during  the  noon  hour  and  arranged  for  a  lease  to 
be  sent  down  to  the  Continental  Chemical  Corporation 
at  Vincennes.  He  purchased  some  furniture  and  had 
it  put  in  the  office  of  the  Continental  Chemical  Cor- 
poration in  the  Wrigley  Building  on  Friday  or  Satur- 
day prior  to  March  31st,  the  last  day  of  his  employ- 
ment with  appellant.  Appellee  took  his  own  mailing 
list  to  Kuhl  &  Bent  and  had  some  circular  letters  pre- 
pared, dated  April  2,  1924,  which  were  mailed  out  to 
prospective  users  of  phosphate,  none  of  which  letters 
were  mailed  out  until  after  the  closing  hours  of  the 
last   day   of  appellee's   employment   with    appellant. 
While  it  is  true  that  appellee's  name  on  these  letters 
appeared  as  vice  president  and  salesinanager  of  the 
Continental  Chemical  Corporation,  appellee  testified 
that  he  had  not  previously   thereto  entered  into  any 
agreement    with    the    Continental    Chemical    Corpor- 
ation to  become  a  stockholder  or  officer  in  that  com- 
pany, and  that  at  that  time  he 
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owned  no  stock  in  the  corporation  but  assumed  later 
that  he  would  own  stock. 

The  testimony  of  appellant  further  tends  to  show 
that  the  Iliff-Bruff  Company  had  in  their  employ  a 
salesman  by  the  name  of  H.  H.  Sampson,  who  had 
been  engaged  for  several  years  prior  to  January  1, 
1923,  in  selling  a  certain  by-product  for  the  company, 
and  that  on  January  1,  .1923,  the  company  decided  to 
put  him  on  the  road  as  a  salesman  of  phosphate  manu- 
factured by  the  company;  that  Mr.  Iliff,  the  president 
of  the  company,  sent  Sampson  to  Chicago  to  see  Appel- 
lee, the  salesmanager,  and  get  instructions  and  di- 
rections with  reference  to  selling  phosphate;  that  ap- 
pellee refused  to  give  him  any  instructions  whatever 
and  advised  him  to  go  into  some  other  business  that 
there  would  be  more  money  for  him  in  the  real  estate 
business  than  there  would  be  in  selling  phosphate; 
that  he,  appellee,  had  been  in  the  employ  of  the  com- 
pany for  a  long  time  and  felt  that  he  could  take  care 
of  all  the  sales  in  that  department  and  felt  that  he 
could  handle  the  sales  in  a  much  better  manner  than 
he  could  with  Sampson's  assistance.  He  further  ad- 
vised Sampson  it  was  a  waste  of  money  to  call  on  any 
but  carload  customers,  while  the  evidence  shows  that 
it  was  the  desire  of  the  company  to  encourage  the 
sales  as  much  as  possible  to  small  as  well  as  large  cus- 
tomers . 

Appellant  further  offered  proofs  tending  to  show 
that  Sampson,  not  being  able  to  get  any  instructions 
or  encouragement  from  appellee,  then  went  out  on  the 
road  as  salesman  under  the  instructions  of  the  presi- 
dent of  the  company;  that  in  calling  on  customers  he 
found  that  his  calls  had  been  preceded  by  a  letter 
from  appellee,  advising  them  that  he  would  give  them 
a  discount  of  fifty  cents  a  ban-el  on  phosphate  if  one 
barrel  was  ordered;  seventy-five  cents  if  five  barrels 
were  ordered  and  one  dollar 

Pase  11. 


if  ten  barrels  were  ordered,  providing  the  orders  were 
sent  direct  to  him  by  postal  card;  that  Mr.  Sampson 
found  these  letters  in  the  hands  of  his  customers 
throughout  his'  trip.  He  had  not  been  advised  by  ap- 
pellee of  the  fact  that  this  discount  was  to  be  offered 
to  the  customers  and  had  no  knowledge  of  these  let- 
ters until  he  called  on  the  customers . 

The  testimony  as  to  whether  appellee  failed  to 
cooperate  with  Sampson  was  conflicting,  the  testi- 
mony of  Sampson  being  that  appellee  refused  to  give 
him  any  assistance,  while  the  testimony  of  appellee 
was  that  he  offered  to  see  Sampson  at  the  Chicago 
office  in  the  evenings,  if  necessary,  and  give  him  such 
information  relative  to  the  trade,  customers,  etc.,  as  he, 
appellee,  could  give  but  that  Sampson  told  him  it  was 
not  necessary  and  that  he  departed  probably  thirty 
minutes  after  appellee  came  into  the  office.  As  to 
whether  appellee  sent  letters  to  the  customers  of  ap- 
pellant in  advance  of  the  calls  that  Sampson  made  as 
Sampson  testified  had  been  done,  on  cross-examination 
Sampson  could  remember  of  but  one  instance  where 
he  found  such  a  letter,  stating:  "The  Milling  Company 
at  Jeffers'onville,  Indiana,  is  the  only  name  I  now  re- 
call . ' '  Even  though  appellee  did  refuse,  as  Sampson 
says  he  did,  to  give  him  necessary  instructions  with 
reference  to  appellant's'  customers,  prices,  etc.,  this 
fact,  according  to  one  of  appellant's  witnesses,  was 
known  to  the  management  of  appellant  company  in 
the  early  days  of  1923,  and  the  testimony  of  one  of 
appellant's  witnesses  is  that  Sampson  was  sent  to  the 
Chicago  office  to  work  under  appellee  in  February  of 
that  year.  Had  the  appellant  been  dissatisfied  with 
the  conduct  of  appellee  at  that  time,  then  would  have 
been  the  proper  time  to  have  cancelled  the  contract. 
On  the  other  hand,  no  serious  dispute  seems  to  have 
arisen  between  appellant  and  appellee 
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over  his  attitude  towards  Mr.  Sampson  until  after 
appellee  demanded  an  accounting  for  deliveries  made 
under  the  contract  subsequent  to  March  31,  1924,  and 
which  deliveries  were  numerous  and  of  considerable 
size . 

From  all  the  testimony,  which  we  have  read  care- 
fully, we  are  unable  to  find  that  appellant  had  a  se- 
cret list  of  the  manufacturers  of  flour  and  purchasers 
of  its  product,  but  from  the  proofs  it  would  appear 
that  it  was  a  general  trade  list,  open  to  the  world  and 
capable  of  being  secured  by  anyone  for  a  small  fee. 
Portions  of  appellee's'  testimony  were  corroborated  by 
the  witness  York,  an  employe  of  appellant  company. 
Appellee  testified  that  he  did  everything  within  his 
power,  expending  money  in  telephoning  and  telegraph- 
ing, to  secure  the  order  of  the  Jerome  Elevator  Com- 
pany of  Idaho  prior  to  April  1,  1924,  and  we  could  only 
come  to  a  contrary  conclusion  by  inference. 

There  are  no  proofs  showing  that  appellee  was  a 
stockholder  in  the  Continental  Chemical  Corporation 
prior  to  April  1,  1924,  and  the  letterhead  statement  of 
his  vice  presidency,  not  published  until  after  April  1, 
1924,  can  be  considered  only  as  personal  "puffing"  to 
better  his  position  after  his  employment  had  ceased 
with  the  appellant.  It  can  only  be  said  that  appellee 
violated  the  terms  of  his  contract  with  appellant  if  we 
should  hold  that  under  the  terms  of  the  contract  ap- 
pellee had  no  rigid  to  accept  employment  in  a  com- 
peting company,  by  executory  terms  or  otherwise, 
prior  to  Apiil  1,  1924.  This  is  too  strict  a  construction 
of  the  contract.  Appellee's'  time  was  Ids  own  after 
March  31,  1924,  and  he  was  at  liberty  to  contract  it  as 
he  saw  fit,  so  that  he  did  not  slack  or  minimize  his 
loyalty  and  sendee  to  appellant,  his  present  employer. 
No  proofs  were  offered  showing  or  hinting  that  ap- 
pellee's orders  and  business' 
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for  appellant  did  not  keep  up  to  their  full  measure 
until  the  final  day  of  his  employment,  and  we  find  from 
all  the  proofs  that  appellee  did  cany  out  and  perform 
his  contract  with  appellant  and  is  entitled  to  an  ac- 
counting. 

The  decree    of    the  Circuit    Court    of    Vermilion 
County  is  therefore  affirmed. 

Affirmed . 
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General  No.  8413 


Agenda  No.  8 


April  Term,  A.  D.  1930 

Patrick  Allen  and  John  W.  Sheehan,  Appellees. 

vs. 

Glens  Falls  Insurance  Company  of  Glens  Falls,  New 

York,  Appellant. 

Appeal  from  Sangamon . 

NIEHAUS,  J. 

This  suit  was  commenced  in  the  circuit  court  of 
Sangamon  county  to  recover  on  an  insurance  policy 
issued  on  the  application  of  appellees,  Patrick  Allen 
and  John  Sheehan,  by  the  appellant  Glens  Falls  In- 
surance Company.  The  trial  of  the  case  resulted  in  a 
verdict  and  judgment  for  $2500.00  with  interest 
against  the  appellant.  This  appeal  is  prosecuted  from 
the  judgment. 

The  appellant  defended  its  liability  on  the  insur- 
ance policy  issued,  on  several  grounds,  which  are  set 
up  in  its  special  pleas.  One  of  the  special  defenses  set 
up  in  the  pleas  is  that  the  building  insured  by  the 
policy  was  falsely  represented  by  the  appellees  to  the 
appellant  company  as  a  dwelling  house;  when,  as  a 
matter  of  fact,  it  was  a  "road  house"  in  which  chicken 
dinners  were  served  to  the  public;  and  intoxicating 
liquors  were  kept  and  sold,  in  violation  of  the  prohi- 
bition law;  and  that  the  appellees  knowingly  concealed 
these  facts  from  the  appellant  at  the  time  of  the  ap- 
plication for  the  policy;  another  issue  in  the  case  pre- 
sented by  the  pleading  for  the  jury  to  pass  upon  was, 

that  the 
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appellees  in  their  sworn  proofs  of  loss  falsely  stated 
that  the  building  at  the  time  of  the  fire  was  used  as  a 
dwelling  house  only  and  for  no  other  purpose . 

It  is  clear  from  the  evidence,  and  is  not  contra- 
dicted, that  there  is  a  material  difference  in  the  rates 
to  be  paid  by  the  insured  and  the  risk  to  be  incurred 
by  the  insurance  company  for  insurance  on  a  build- 
ing used  only  as  a  dwelling  house  and  one  that  is  used 
for  "road  house"  purposes;  that  a  building  used  only 
for  dwelling  house  purposes  is  insurable  for  a  lower 
rate  and  for  a  longer  period  of  time,  namely,  for  a 
three  year  period;  but  a  building  used  for  commercial 
or  "road  house"  purposes  calls  for  a  materially  higher 
rate  to  be  paid;  and  can  only  be  insured  for  the  shorter 
period  of  one  year. 

It  is  contended  by  the  appellant,  that  the  verdict 
and  finding  of  the  jury  is  contrary  to  the  weight  of 
the  evidence  on  the  issues  above  referred  to.  A  care- 
ful consideration  of  the  evidence  in  the  record  dis- 
closes, that  this  contention  is  well  founded;  and  that 
the  verdict  of  the  jury  is  manifestly  against  the  weight 
of  the  evidence  upon  the  issues  of  fact  mentioned,  a 
proper  determination  of  which,  is  vital  to  the  appellees 
right  of  recovery  under  the  terms  and  provisions  of 
the  policy  in  question .  Judgment  is  therefore  reversed 
and  the  cause  remanded. 

Reversed  and  remanded. 
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General  No .  8431 


Agenda  No.  21 


April  Term,  1930 


Will  County  National  Bank  of  Joliet,  Illinois,  a  Cor- 
poration, as  Administrator  of  the  Estate  of 
Charles  M.  Gatliff,  Deceased,  Appellee 


Champaign  County  Mutual  Relief  Association, 
a  Corporation.  Appellant. 

Appeal  from  Champaign 
NIEHAUS,  J. 

In  this  case,  as  in  the  case  of  Will  County  National 
Bank  of  Joliet,  Illinois,  administrator  of  the  Estate 
of  Charles  M.  Gatliff,  Deceased  v.  Champaign  County 
Mutual  Relief  Association,  (Gen.  No.  8430)  an  appeal 
is  prosecuted  from  an  order  of  the  Circuit  Court  of 
Champaign  County  overruling  a  demurrer  to  the  dec- 
laration in  the  suit  for  recovery  on  a  benefit  certificate, 
which  had  been  issued  in  his  life  time  to  Charles  M . 
Gatliff,  a  deceased  member  of  the  association.  The 
benefit  fund  of  $1000  for  which  a  judgment  was  ren- 
dered was  made  payable  in  the  certificate  in  question 
to  Olive  Gatliff,  wife  of  the  deceased  member  or  to  a 
duly  constituted  beneficiary;  otherwise  to  the  estate 
of  the  deceased  member.  Olive  Gatliff  having  pre- 
deceased Charles  M.  Gatliff;  and  no  other  beneficiary 
having  been  substituted,  the  benefit  fund  represented 
by  the  certificate  is  claimed  by  the  appellee  as  ad- 
ministrator of  Charles' 
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M.  Gatliff,  deceased,  under  the  terms'  of  the  benefit 
certificate.  These  facts,  together  with  the  other  facts 
alleged  as  a  basis  for  recovery,  are  set  forth  in  the 
declaration.  The  same  questions  of  law  are  raised 
which  have  already  been  considered  and  passed  upon 
in  the  case  above  referred  to  between  the  same  parties 
(Gen.  No.  8430. )  As  in  the  case  mentioned,  the  appel- 
lant association  contends,  that  it  is  not  liable,  because 
the  issuance  of  the  certificate  was  ultra  vires,  inas- 
muchas  it  was  payable  to  the  estate  of  the  deceased 
member;  and  it  is  also  contended  that  the  appellee  as 
administrator  of  the  estate  has  no  legal  right  to  sue 
for  and  recover  the  amount  due,  because  it  could  then 
be  taken  and  used  for  the  payment  of  the  debts  and 
liabilities  of  the  decedent,  which  would  be  in  violation 
of  the  provisions  of  Section  25  of  the  Act  under  which 
the  association  was  incorporated .  These  questions  are 
raised,  considered  and  passed  upon  in  the  opinion 
filed  in  the  case  referred  to  as  Gen.  No.  8430;  and  our 
conclusions  concerning  these  matters  are  stated  in  the 
opinion.  "We  desire  to  add  however,  tUat  it  does  not 
follow  as  a  necessary  consequence,  that  the  amount 
recovered  on  the  benefit  certificate  would  be  used  in 
the  estate  or  devoted  for  the  purpose  of  paying  debts 
or  liabilities  of  the  deceased  member  of  the  associa- 
tion .  There  is  no  presumption,  that  there  are  debts  or 
liabilities  of  the  deceased  which 
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which  would  have  to  be  liquidated  by  the  sum  recov- 
ered on  the  benefit  certificate;  nor  has  the  court  any 
right  to  assume  that  the  regular  assets  of  the  estate 
of  tlic  deceased  member  are  insufficient  to  pay  any 
debts  or  liabilities  that  may  be  exhibited  against  his 
estate.  So  far  as  the  record  discloses,  there  is'  nothing 
which  would  cause  the  amount  recovered  on  the  bene- 
fit certificate  to  be  diverted  from  or  lost  to  the  heirs' 
or  devisees  of  the  deceased. 

For  the  reasons  stated,  and  set  forth  in  the  opin- 
ion filed  in  Case,  Gen.  No.  8430,  the  judgment  is  af- 
firmed . 

J  ndgment  affirmed . 
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General  No.  8434  Agenda  No.  23 

April  Term,  A.  D.  1930 

Kelly  Trail,  Doing  Business  as  Trail  Electric  Company, 

Appellee . 

vs. 

Lena  Watters  Hall,  Appellant . 

Appeal  from  DeWitt. 

N1EHAUS,  J. 

This  appeal  is  prosecuted  from  a  judgment  for 
$84.49  rendered  in  the  circuit  court  of  DeWitt  County 
against  the  appellant  Lena  Watters  Hall  in  favor  of 
the  appellee  Kelly  Trail,  who  is  in  the  electrical  busi- 
ness in  the  city  of  Clinton. 

The  claim  of  the  appellee,  which  is  the  subject  of 
this  controversy  and  upon  which  the  judgment  was 
rendered  after  a  trial  by  jury  and  a  verdict  in  lus 
favor,  in  the  circuit  court,  is  for  electrical  wiring  and 
fixtures;  also  labor  furnished  in  connection  therewith 
for  a  building  owned  by  the  appellant . 

The  evidence  tends  to  show,  that  the  material  and 
labor  was  put  in  appellant's  building  for  the  purpose 
of  fitting  it  up  for  tenant;  and  part  of  it  was  put  m 
under  her  direction.  Appellant  denies,  that  the  appel- 
ee  furnished  the  work  and  material  embraced  m  his 
claim  at  her  request,  or  by  her  direction;  and  she 
claims,  that  she  paid  him  in  full  for  all  work  ami  ma- 
terials which  she  ordered;  and  so  testified  upon  the 
trial.  And  in  this  feature  of  the  case  the  parties  di- 
rectly contradicted  each  other;  so  it 
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became  a  question  of  fact  for  the  jury  to  determine 
which  party  was  entitled  to  more  credence;  and  which 
one  gave  the  jury  the  true  version  of  the  transactions 
between  them;  and  the  conversation  which  occurred  in 
reference  to  the  matter. 

It  is  contended  by  the  appellant,  that  the  verdict 
by  the  jury  is  contrary  to  the  facts  proven;  but  the 
jury  afer  hearing  all  the  testimony  and  considering  the 
circumstances,  found  that  the  appellee's  version  was 
the  correct,  one  in  their  verdict;  and  this  finding  was 
sustained  by  the  trial  court  in  overruling  the  appel- 
lant's motion  for  a  new  trial.  Under  these  circum- 
stances' this  court  would  not  be  justified  in  saying, 
that  the  jury  were  not  warranted  in  their  finding  on 
the  questions  of  fact  involved;  nor  that  they  should 
have  accepted  the  appellant's  version  of  the  trans- 
actions and  conversations  as  the  correct  one.  This 
court  would  not  be  warranted  in  saying,  that  the  ver- 
dict was  manifestly  against  the  weight  of  the  evidence, 
for  the  reasons  stated. 

Appellant  also  contends,  that  error  was  committed 
in  giving  and  refusal  of  instructions,  but  we  find  no 
error  in  this  respect.  The  instructions  given  for  appel- 
lant cover  all  the  points  of  which  which  the  appellant 
was  entitled  to  have  given  to  the  jury  in  reference  to 
her  defense. 

The  record  does  not  disclose  any  reversible  error 
and  judgment  is  therefore  affirmed. 
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General  No.  8404  Agenda  No.  5 

April  Term,  A.  D.  1930 

LUCY  S.  FRITZ,  et  al.,  Complainants, 

vs. 
CM.  BOWCOCK,  et  al,  Defendants', 
(Lucy  S.  Fritz,  now  Lucy  Fritz  Carson,  Mildred  Daisy 
Glasgow,  Admx.  of  the  estate  of  E.  A.  Glasgow, 
Deceased,  F.  L.  Andrews,  P.  J.  Kruger,  John 
T.  Mulford,  W.  F.  Rixmann,  E.  J.  Stauf- 
fer,  Sky  B.  Vaughn,  C.  E.  Davidson, 
S.  W.  Andrews,  Stella  Reid,  Admx. 
of  the  estate  of  Ward  Reid,  De- 
ceased, John  E.  Ross,   E.    M. 
Hurt,  and  Win  J.  Ross, 
Appellants . ) 
Appeal  from  the  Circuit  Court  of  Sangamon  County 
PER  CURIAM: 

In  this  case  Justice  Niehaus  is  disqualified  by  re- 
lation to  some  of  the  parties  in  interest,  from  taking- 
part  in  a  consideration  of  the  case.  The  other  mem- 
bers of  the  Court  have  given  the  case  a  careful  exam- 
ination and  are  divided  in  opinion  as  to  whether  the 
decree  should  be  affirmed  or  reversed.  It,  therefore, 
follows  that  the  decree  of  the  Circuit  Court  of  Sanga- 
mon County  should  be  affirmed.  Binder  v.  Frederick 
Langhorst,  et  al.,  139  111.  App.  493,  and  cases  there 
cited . 

Accordingly,  the  decree  of  the  Circuit  Court  of 
Sangamon  County  is  affirmed  by  operation  of  Law. 
Affirmed . 
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TERM  NO.    15, 


M.    H.    ZEIGLER, 

Appellee, 

V. 

EASTERN  AUTOMOBILE  INSURANCE 
UNDERWRITERS , 

Appellant. 


HTH  oj. 
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APPEAL  FROM 
MADISON  CIRCUIT 
COURT. 


BARRY,  P.  J.  -  Appellee  was  the  owner  of  a  Ford  sedan  on  February 
28th,  1928,  which  was  then  and  there  being  driven  by  his  agent  or 
servant.   The  car  struck  and  injured  Doctor  Kerrell,  who  is  ap- 
pellee's father-in-law.   Dr.  Kerrell  sued  appellee  and  recovered 
a  judgment  for  §3,420.00.  At  the  time  of  the  injury  appellee  was 
insured  by  appellant,  but  appellant  took  the  position  that  the 
injury  to  Doctor  Kerrell  was  not  covered  by  the  policy  and  declined 
to  defend  the  suit  brought  against  appellee. 

Appellee  having  satisfied  the  judgment  brought  this 
suit  on  the  insurance  policy.   Appellant  filed  the  general  issue 
and  special  pleas  to  the  effect  that  it  was  not  liable  because 
the  polio-*  provides  that  appellant  shall  not  be  liable  for  injury 
or  death  sustained  by  any  member  of  appellee's  immediate  family; 
that  Doctor  Kerrell  was,  at  the  time  of  the  alleged  injury,  a  mem- 
ber of  appellee's  immediate  family.  Also  that  the  judgment  ren- 
dered against  appellee  was  the  result  of  fraud  and  collusion  upon 
the  part  of  appellee  and  Doctor  Kerrell;   that  appellee  had  a  good 
defense  to  the  suit  on  the  ground  that  the  driver  of  the  car  was 
not  negligent  and  that  Doctor  Kerrell  was  guilty  of  contributory 
negligence  and  that  by  reason  of  fraud  and  collusion  appellee  in- 
terposed no  defense  and  the  judgment  recovered  was  for  an  excessive 
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amount.   Issues  were  joined  on  the  special  pleas  and  the  trial  re- 
sulted in  a  verdict  and  judgment  for  $3,495.00. 

Appellant's  defense,  first  ahovc  mentioned,  is  "based 
entirely  upon  written  statements  made  "by  appellee  and  his  wife 
under  date  of  September  21,  1928.  Appellee's  statement  is  to  the 
effect  that  in  December  1927  Doctor  Kerrell  came  to  live  with  ap- 
pellee and  his  wife;   that  he  had  his  own  room  and  ate  his  meals 
with  them;   that  ho  did  not  pay  for  his  room  or  board;   that  about 
three  or  four  weeks  ago  he  left  their  hotel  as  they  were  unable  to 
keep  him  any  longer  without  pay.   The  statement  of  appellee's  wife 
was  admitted  in  evidence,  over  appellee's  objection,  to  the  effect 
that  she  was  an  incompetent  witness.   She  would  not  be  a  competent 
witness  to  testify  for  or  against  her  husband  and  the  court  erred 
in  admitting  here  statement  in  evidence.   In  rchuttal  she  was 
called  as  a  witness  "by  appellee  and  testified,  without  objection, 
that  during  February  1928  Doctor  Kerrell  was  living  in  Hartford 
and  not  at  her  home.   Appellee,  Doctor  Kerrell,  and  two  other  wit- 
nesses, testified  that  the  doctor  was  living  in  Hartford  during 
the  month  of  February  1928  and  was  not  living  with  appellee  and 
his  wife  during  that  time.   The  great  preponderance  of  the  evidence 
on  that  question  is  in  favor  of  appellee. 

Appellant  offered  no  evidence  in  support  of  its  plea 
to  the  effect  that  appellee  had  a  good  defense  on  the  ground  that 
the  driver  of  the  car  was  not  negligent  and  that  Doctor  Kerrell 
was  guilty  of  contrihutory  negligence  and  that  the  judgment  was 
procured  hy  fraud  and  collusion. 

Appellant  complains  of  the  first  instruction  given 
for  appellee  "because  it  uses  the  word  "convinced".   In  that  regard 
the  instruction  is  more  favorable  to  appellant  because  it  informed 
the  jury  that  before  they  could  find  a  verdict  for  appellee  they 
must  he  convinced  "by  the  evidence  that  appellant  has  failed  to 
prove  its  special  defenses.   In  addition  to  that  it  also  required 
appellee  to  prove  hy  a  preponderance  of  the  evidence,  all  the  ma- 
terial allegations  in  the  declaration  before  appellee  was  entitled 
to  recover.   That  part  of  the  instruction  was  improper  but  appell- 
ant docs  not  claim  that  appellee  failed  to  prove  any  part  of  his 
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declaration  and  for  that  reason  the  error  in  the  instruction  is 
not  reversible. 

The  concluding  sentence  of  the  second  instruction 
is  not  accurate  "but  in  the  state  of  the  proof  the  jury  could  not 
reasonably  have  found  any  other  verdict  and  for  that  reason  the 
giving  of  this  instruction  is  not  reversihlc  error. 

Complaint  is  made  of  the  third  instruction,  hut  wo 
think  it  is  substantially  accurate.   The  fourth  instruction  is  in 
regard  to  the  defense  of  fraud  and  collusion.   It  informed  the 
jury  that  collusion  cannot  he  presumed  hut  must  he  proven  by  clca.:' 
and  convincing  evidence.   In  that  regard  the  instruction  is  er- 
roneous. Fraud  and  collusion  may  bo  presumed  or  inferred  from 
facts  and  circumstances,  like  any  other  fact.   Of  course  it  can- 
not be  presumed  in  the  absence  of  evidence  v/hich  would  naturally 
give  rise  to  a  presumption  that  there  was  fraud  and  collusion. 
However |  appellant  made  no  effort  to  prove  that  appellee  had  a 
good  defense  to  the  action  brought  by  Doctor  Kcrrell.   No  evidence 
was  offered  to  show  that  the  driver  of  the  car  was  not  guilty  of 
negligence  or  that  Doctor  Kcrrell  was  guilty  of  contributory  neg- 
ligence.  In  the  state  of  the  proof  the  giving  of  appellee's 
fourth  instruction  was  not  reversible  error.   The  court  refused 
an  instruction  asked  by  appellant,  but  this  ruling  was  proper  be- 
cause substantially  the  same  instruction  was  given  to  the  jury.  No 
reversible  error  having  been  pointed  out  the  judgment  is  affirmed. 

AFFIHJSD. 
Not  to  be  reported  in  full. 
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'ATE   OF   ILLINOIS 
APPELLATE   COURT 
FOURTH   DISTRICT. 
MAY   TERM,    A.    D.    1950 


TERM  NO.    13 


AGENDA  NO.    3. 


Appellee 


-vs- 


A1IERICAN  RAILWAY  EXPRESS 
CCMPAOT, 

Appellant. 


259I.A.  679 

APPEAL  FROM  THE  CIRCUIT  COURT 

CF 
FAYETTE  COUNTY,  ILLINOIS. 


Fulton,  J.  -  This  was  an  action  of  Assumpsit,  tried  by  a  jury  in 
the  Circuit  Court  of  Fayette  County,  and.  resulted  in  a  verdict  in 
favor  of  Appellee  for  0225,00.  A  motion  for  a  new  trial  was  over- 
ruled and  judgment  rendered  on  the  verdict  and  the  Defendant  "brings 
this  Appeal. 

The  Declaration  alleges  in  substance  that  the  Defen- 
dant was  a  common  carrier  for  hire;  that  the  Plaintiff  was  a  deal- 
er in  hunting  and  watch  dogs  at  Herriclc,  Illinois;  that  on  divers 
dates  specially  stated,  certain  dogs  were  shipped  to  various  par- 
ties in  different  parts  of  the  country;  that  said  dogs  were  care- 
fully and  safely  crated,  hilled  and  consigned,  duly  delivered  to, 
and  receipted  for  by  Appellant  and  express  charges  to  destination 
advanced  by  Plaintiff;  that  Defendant  did  not  take  proper  and 
ordinary  care  of  said  dogs;  did  not  safely  carry  said  dogs  to 
destination  and  did  not  deliver  said  dogs  to  the  consignees,  hut, 
through  carelessness  and  negligence  on  the  part  of  the  Defendant, 
said  dogs  were  entirely  lost  to  the  Plaintiff. 

An  additional  count  was  filed  to  this  Declaration  by 
Appellee  to  which  the  Appellant  demurred.   The  demurrer  was  sus- 
tained hut  on  leave  of  Court  first  had,  the  Plaintiff  was  permitted 
to  amend  the  original  count  to  the  Declaration  by  alleging  that  all 
dogs  were  shipped,  "Collect  on  Delivery",  the  amount  tc  he  paid  by 


the  consignee. 

No  plea  seems  to  have  been  filed  "by  the  Appellant 
and  the  case  went  to  trial  on  the  first  count  of  the  Declaration 
and  the  amendment  thereto. 

The  proofs  show  the  crating  and  delivery  to  agent 
of  Appellant  of  the  dogs  in  good  condition  for  shipment  C.O.D. 
There  was  evidence  to  show  that  neither  the  money  nor  the  dogs 
themselves  were  returned  to  Appellee.  Plaintiff  testified  that 
he  made  frequent  inquiries  about  the  shipments  and  before  the 
expiration  of  thirty  days  filed  written  claim  with  agent  of 
Defendant. 

Appellant  contends  there  is  no  evidence  of  failure 

to  deliver  by  the  carrier,  but  the  law  in  Illinois  clearly  holds 

that  it  takes  only  slight  evidence  on  the  part  of  the  shipper  to 

shift  the  burden  of  proof  of  non-delivery  to  the  carrier. 

Woodbury  v  Frink  14  111.  279. 

Chgo.  N.VT.R.R.  Co.  v  Dickinson  74  111.  249. 

Shellaburgcr  etc.,  v  I.C.R.R.Co.  212  App.  1 

It  is  our  opinion  that  the  testimony  discloses  suf- 
ficient evidence  of  negligence,  or  of  failure  to  deliver,  to  cast 
upon  Appellant  the  burden  of  explaining  no n- delivery. 

Appellant  offered  no  testimony  except  copies  of 
Shippers'  Contract  signed  by  Appellee  at  the  time  of  each  shipment, 
Section  8  of  Shippers1  Contract  signed  by  Appellee does  not  change 
this  rule  of  law. 

Proof  by  Appellee  that  he  filed  claim  each  time  with- 
in thirty  days  from  date  of  shipment  satisfies  requirements  of 
Section  10  of  said  Shippers'  Contract. 

Wo  believe  there  is  sufficient  proof  of  the  material 
facts  to  sustain  the  verdict  and,  finding  no  harmful  error  in  the 
record,  the  judgment  of  the  Circuit  Court  will  bo  affirmed. 


AFFIRMED 
Not  to  be  reported  in  full. 
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APPELLATE     COUHE.  p~:)  [7^ 

POUiiTH     DISTRICT. 


LlAY  TEaii,   A.  D.,  1930. 


TERU  NO.  10. 


John  A.  Ingram, 


vs, 


Appellee  , 


George  A.  Suehrer, 

A-nellant , 


AC-END^  110.    14. 


59I.A.  679 


Appeal  from  the  City  Court 

of 
East  St.  Louis,  Illinois. 


WOLFE, J:-  The  appellee,  John  A.  Ingram,  started  suit  against 
the  appellant,  George  A.  Buehrer,  in  the  City  Court  of  East 
St.  Louis  ior  damages  that  he  alleged  was  caused  by  the  appel- 
lant running  into  him  and  injuring  him  on  a  public  street  in 
the  town,  of  National  City,  Illinois.  The  appellee  recovered  a 
verdict  of  $1000.00,  and  judgment  was  entered  in  his  favor  for 
that  amount . 

At  the  time  of  the  trial  the  appellee  was  permitted  to 
amend  his  declaration  to  which  the  appellant  filed  the  general 
issue.  At  the  close  of  the  plaintiff's  case  the  Court  instructed 
the  jury  to  find  the  defendant  not  guilty  as  charged  in  the 
second  count  cf  the  declaration,  thereby  leaving  but  the  one 
count  charging  negligence,  to  gc  to  the  jury.  The  negligence 
as  charged  in  this  count  cf  the  declaration  was  that  the  appel- 
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lant  was  driving  his  automobile  at  a  greater  r  .te  of  speed  than 
was  reasonable  and  proper,  having  regard  to  the  traffic  and  the 
use  of  the  way,  so  as  to  endanger  the  life  and  limb  of  the 
appellee,  etc.,  to-wit,  45  miles  por  hour.  It  was  insisted  on 
the  motion  for  a  new  trial,  and  is  now  insisted  here  by  the 
appellant,  that  the  evidence  does  not  support  the  charge  of 
negligence  as  charged  in  the  declaration* 

The  evidence  shows  that  the  appellee  alighted  from  a  bus 
which  was  proceeding  southward  on  the  hard  road  in  the  town  of 
National  City;  that  he  waited  for  the  bus  tc  pass  by,  then 
looked  up  and  down  the  street  and  started  across  the  eighteen 
foot  slab  tc  the  east  side  of  the  street;  that  as  he  was  cross- 
ing the  said  slab,  or  just  east  of  it,  he  was  struck  by  an 
automobile  ox  the  appellant  and  was  injured. 

The  appellee  testified  that  he  saw  appellant's  car  about  a 
block  and  half  away  as  he,  the  appellee,  started  to  cross  the 
slab;  that  he  was  entirely  across  the  slab  before  appellants 
car  struck  him  and  knocked  him  down.  There  is  a  graveled 
pathway  about  fifteen  feet  in  width  e  .st  of  the  concrete 
highway,  and  after  appellee  was  struck  he  was  lying  about  the 
center  of  the  graveled  path.  The  appellant  testified  that  he 
did  not  see  the  appellee  until  he  was  within  five  or  six  feet  of 
him;  that  the  appellee  stepped  immediately  in  front  of  the 
automobile;  that  appellant  immediately  swerved  his  car  to  the 
left;  that  his  car  struck  the  appellee,  but  did  not  run  over 
him;  that  the  c:.r  ran  across  the  street  onto  the  sidewalk  on 
the  east  side  of  the  graveled  road;  that  ho  was  not  traveling 
at  a  greater  rate  of  speed  than  twenty-five  miles  an  hour. 

The  onlv  other  witness  to  the  accident  was  a  lady  named 
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Evalyn  Y.  Kay,  who  testified  she  was  standing  on  the  east  side 
of  the  street  in  front  of  the  police  station  at  the  time  of  the 
accident;  th  .t  she  did  not  see  the  appellants  car  until  it  was 
within  a  short  distance  of  and  shortly  "before  it  hit  the  appel- 
lee; that  the  car  was  being  driven  on  the  east,  or  wrong  side 
of  the  street  and  join.;  fast;  that  the  appellee  had  crossed  the 
concrete  slab,  and  was  on  the  dirt  or  gravel  east  of  the  paved 
road  at  the  time  the  car  hit  him;  that  the  appellant  drove 
his  car  into  the  platform  on  the  e^.st  side  of  the  street.  At  the 
time  the  car  stopped  the  appellee  was  lying  about  two  feet  west 
of  the  car;  that  in  her  opinion  the  c„r  was  bein^  driven  at  the 
rate  of  from  thirty  to  35      miles  per  hour. 

The  testimony  of  the  appellee  was  that  the  c^.r  did  not  run 
over  him,  but  it  knocked  him  down  and  then  ran  into  the  side  of 
the  station;  that  in  his  opinion  when  he  first  saw  the  car  of 
the  appellant  it  was  a  block  and  a  half  north,  which  would  be 
between  500  and  600-feet;  that  he  thought  he  h?.d  plenty  of  time 
to  cross  the  street  before  the  car  of  the  appellant  could 
reach  him.  The  appellee  did  not  attempt  to  say  in  miles  per 
hour  how  fast  the  car  ox  the  appellant  was  approaching,  but  he 
said  "It  come  quick  like  that  (Witness  snaps  his  fingers)  and 
hit  me." 

The  appellant  insists  that  the  evidence  as  given  was  not 
sufficient  on  which  the  jury  could  find  a  verdict  of  guilty  as 
showing  that  he  was  driving  at  an  excessive  rate  oi  speed,  and 
that  such  driving  was  the  cause  of  the  injury  to  the  appellee. 
The  jury  had  the  opportunity  of  seeing  the  witnesses  and  hearing 
them  testify,  and  is  in  a  better  position  than  a  reviewing 
court  to  judge  of  the  truthfulness  of  the  witnesses.  This  court 
could  not  bo  justified  in  setting  aside  the  verdict  of  a  jury 


unloss  we  can  say  that  it  is  manifestly  against  tho  weight  of 
the  evidence.  (Snodgrass  vs.  City  of  Chicago,  152  111.  600,  Dick 
vs.  Zimmerman  105  App,  615;  Flynn  vs.  Chicago  City  R.  R.,  158 
App.  405) 

We  are  of  the  opinion  that  this  verdict  is  not  against  the 

weight  of  the  evidence.  Therefore,  wo  would  not  be  justified 
in  setting  .aside  the  verdict  and  'judgment  entered  "by  the  trial 
court. 

The  appellant  insists  that  ho  did  not  receive  a  fair  and 
impartial  trial  because  the  court  allowed  the  appellee  to  amend 
his  declaration  just  before  going  to  trial,  and  that  he  has 
since  the  trial  discovered  now  evidence  that  he  should  be 
allowed  to  present  at  another  trial. 

The  appellant  went  to  trial  on  the  amended  declaration  with- 
out any  objection.  If  he  was  not  prepared  to  moot  the  alle- 
gations in  the  amended  declaration  ho  should  have  so  stated  to 
the  trial  court  and  asked  for  a  continuance  for  time  to  prepare 
to  meet  the  charges  in  the  amended  declaration.  He  should  not  bo 
permitted  to  wait  until  an  adverse  verdict  has  been  rendered 
against  him  before  informing  the  court  that  he  was  not  prepared 
to  meet  the  charge  in  the  amended  declaration. 

The  appellant  filed  his  motion  for  a  now  trial  in  the 
lower  court  and  with  it  several  affidavits  setting  up  the  fact 
that  the  appellant  had  discovered  new  evidence  that  would  rebut 
the  testimony  of  the  appellee  c.nd  his  witnesses,  and  show  that 

the  accident  could  not  have  occurred  as  claimed  by  the  appellee. 
The  trial  court  overruled  the  motion  and  the  same  is  assigned 
as  error  in  this  court.  The  courts  do  not  look  with  favor  upon 


an  application  for  a  now  trial  on  the  ground  oi  newly  discovered 
evidence. (Pcoplo  v.  Lemoile,  E88  111,  11;  Poo.  vs.  Johnson 
298  111.  52.)  To  justify  the  granting  of  a  now  trial  the  newly 
discovered  evidence  must  be  conclusive  and  not  merely  cumulative. 
The  appellant  must  also  show  that  he  had  used  diligence  in  pre- 
paring his  case  for  trial ,  and  show  to  the  court  that  he  had 
not  been  negligent  in  any  manner  in  trying  to  procure 
the  newly  discovered  evidence  at  the  first  trial.  If  the 
appellant  has  not  shown  due  diligence  in  the  matter  of  procuring 
evidence,  he  cannot  wait  until  after  an  adverse  verdict  of  the 
jury  and  then  be  granted  a  new  trial  on  the  ground  of  newly 
discovered  evidence. 

We  ?.re  of  the  opinion  that  the  appell  ..nt  has  not  made  such 
a  showing  as  would  entitled  him  to  a  new  trial  on  the  ground  of 
newly  discovered  evidence.  We  find  no  reversible  error  in  the 
case  and  the  judgment  oi  the  City  Court  of  East  St.  Louis,  is 
hereby  affirmed. 

Not  to  be  re-oort ed  in  full. 
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STATE  OF  ILLINOIS. 
APPELLATE  COURT 
FOURTH  DISTRICT. 

MAY  TERM,  A.  D.  £950 


TERM  NO.  12 


HELLRUNG  CONSTRUCTION  COM- 
PANY, a  Corporation, 

Appellee, 
vs. 

JOSEPH   J.    ECKHARD  AND 
LETA  V.    ECKHARD,  his  wife 

Appellants. 
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AG.  NO.  2 


259I.A.  679 


Appeal  from  the 
City  Court  of 
Alton, 

Illinois 


Wolfe,  J.  -  The  appellee  is  engaged  in  construction  work  and  on 
or  ahout  January  1st,  1928,  it  entered  into  an  oral  contract  with 
the  appellants  wherehy  it  was  to  reconstruct  and  repair  the  ap- 
pellants' house  which  had  "been  recently  damaged  hy  fire.  After 
the  repairing  of  the  house  a  dispute  arose  "between  the  parties 
as  to  the  amount  due  on  the  contract. 

The  appellee  filed  its  hill  in  the  City  Court  of 
Alton,  Illinois,  for  a  mechanic's  lien  against  the  property  of 
the  appellants.   The  hill  alleges  the  amount  of  material  and  lahor 
furnished  in  doing  the  work;  that  such  material  and  lahor  were 
supplied  under  the  contract  and  that  the  price  thereof  is  fair 
and  reasonable.   The  hill  further  alleges  that  there  was  $1669.04 
due  and  unpaid  under  the  contract  and  that  the  appellees  were  en- 
titled to  a  lien  on  the  property  for  that  amount. 

The  appellants  were  duly  served  with  a  summons.   They 
appeared  in  court  and  filed  their  answer.   The  answer  admits  the 
making  of  the  contract  in  question  and  the  terms  thereof,  hut  de- 
nies that  the  amount  claimed  hy  the  Company  is  due  thereunder, 
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and  denies   that   the  appellee  is   entitled  to  a  lien  as   contended. 
The  answer  charges  that  the  house  was  turned  over  to   the  appellee 
for   the  making  of   the  repairs  in  question;    that  while   in  the 
appellee's  possession  and  custody,    tho  appellee  used  the  heating 
plant  inside  the  house  and  permitted  the  "boiler  and  plant  to 
freeze;    that  by  the  reckless  and  careless  manner  in  which  the 
company  performed  its  work  the  appellants  were  forced  to  clean 
tho  plaster  from  the  woodwork  and  various  fixtures;    that  the 
woodwork  and  fixtures  were  damaged  by  the   carelessness  of  the 
appellee;    that  the  appellants  had  to  have  same  repaired  at  a   cost 
of  $200.00,     The  appellee  filed  a  general  replication  to  the  ans- 
wer.     The  case  was  heard  "by  the   trial  Judge  sitting  as  Chancellor. 

The   Chancellor  heard  the  evidence   in  open  court  and 
found  that  $1146.69  was  due   the   appellee  for  material  and  labor 
under  the   contract. 

The   only   controversey  in  the   case   is  the  amount  of 
credit   that   should  be  allowed   the  appellant  for  repairing  the 
heating  plant,    cleaning  and  refinishing  the  woodwork  and  equip- 
ment,  and  cleaning  the  plaster,    etc.      The  evidence   shows  that  the 
appellants  spent  $151.55  for   such  repairs.      The   Chancellor  found 
that   the  appellants  should  be  credited  $75.77   on  the  amount  found 
due  for  material  and  labor  under  the  contract,    leaving  a  balance 
due  the  appellee  under  this   contract  of  $1070.92.     By  agreement 
of  the  parties  the  appellants  paid  the  appellee  $995.14,    the 
amount  under  the   contract,    concerning  which  there  was  no  contro- 
versy.     The  only  question  in  disput   is  whether   the    Chancellor 
should  have  allowed  the   credit  of  $151.55   instead  of   the  amount 
of   $75.77. 

It   is  not   disputed  that    the  appellants  paid  the   sum 
of  $151.55,   as  set  forth   in  their  answer  to   the  bill.     At   the   time 
of   the  hearing  there  was  no  objection  to   the   testimony  of   the  ap- 
pellants when  they  testified  as   to    the   amounts   they  had  expended. 
There  was  no  objection  when  the  exhibits  were  offered  and  received 
in  evidence.      The  appellee  by  filing  a  general  replication  to  the 
answer  of   the   appellants  admitted  that  if   the  appellants  could 
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prove   the  allegations   of   their  answer   it  would  "be  a  good  defense 
to  their  claim  for  a  mechanic's   lien.      We  are   of   the   opinion  that 
the  appellants  have  proved  by  a  preponderance   of   the  evidence   that 
it  was   through  the   carelessness    of  the   appellee   that   the   damage 
was   done  to   the  appellants'    furnace   and  other  property  as   set  forth 
in  their  answer. 

The   Chancellor  erred  in  not  allowing  appellants  credit 
for  $151.55   instead  of  $75.77.      The   Judgment  of    the   City   Court  of 
Alton,    Illinois,    is  hereby  reversed  and  the  case   remanded  with 
instruction  to  enter   judgment   in  accord  with   the   facts  as  found 
to  he   in  this   opinion. 

Not   to  "be  reported  in  full. 
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STATU  OF  ILLINOIS. 
APPELLATE  COURT 
FOURTH  DISTRICT. 

MAY  TERM,  A.  D.  1930 


TERM  NO.  17 


:dgar  d.  dodgson, 

Plaintiff  in  Error, 


vs, 


W.    J.   HILLGAIXZ;  and 

MRS.    S.    HILLGAMYER, 

Defendants   in  Error. 


AG.  NO.  5 


259I.A.  679^ 


Writ  of  Error  to  the 
Circuit  Court  of 
St.  Clair  County, 
Illinois 


Wolfe,  J.  -  On  the  19th  day  of  March,  1926,  the  plaintiff  in  er- 
ror filed  his  suit  in  the  Circuit  Court  of  St.  Clair  County, 
Illinois,  against  the  defendants  on  a  promisory  note  of  $550.00, 
dated  April  7th,  1916.   To  the  plaintiff's  declaration  the  de- 
fendants filed  the  general  issue  and  special  pleas.   One  of  the 
special  pleas  alleged,  among  other  things,  that  there  had  "been 
a  settlement  of  the  amount  due  the  plaintiff  in  error  from  the 
defendant  in  error,  W.  J.  Hillgamyer,  but  through  inadvertence 
the  defendant  in  error  did  not  demand  the  note  and  the  cancela- 
tion of  it  was  overlooked.   To  the  special  pleas  the  plaintiff 
in  error  filed  replications.   Trial  was  had  "before  a  jury  which 
found  for  the  defendants.  After  motion  for  a  new  trial  was  over- 
ruled, judgment  on  the  verdict  was  entered. 

The  plaintiff  in  error  and  the  defendant  in  error, 
W.  J.  Hillgamyer,  purchased  a  saloon  in  the  City  of  East  St.  Louis 
for  the  sum  of  $1100.00.   The  defendant  in  error  gave  his  note 
for  §550.00  to  the  plaintiff  in  error  for  his  share  of  the  pur- 
chase price  of  the  saloon.   The  evidence  shows  that  Mrs.  Hillgamyer 
signed  the  note,  "but  had  no  interest  in  the  saloon,  and  received 
no  consideration  for  signing  the  note  with  her  husband..   The  de- 
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fendant  W«    J.  Hillgamyer,    testified  that  about  a  year  after  the 
note  "nas  given   (sometime   in  the    spring   of  1917)   he  ras  notified 
"by  the   Draft  Board  that  he  would  have   to  get   into   some  kind  of 
useful  occupation;      that  ho  v/cnt   to   Dodgson,    plaintiff   in  error 
and  explained  things  to  him  and  told  him  that  he  would  have   to 
turn  the  business   over  to  him,   to  which  Dodgson  said  :'That  would 
"be  all  right."      The   defendant  Dodgson  denies   that   this   conversa- 
tion took  place   in  the    spring  of   1917.      Ho   says  that   the   defen- 
dant  in  error  did  not  turn  over   the  "business  to  him  until  some- 
time  in  1919.     He   admits   that  ho    took  over   the  place  and  ran  it 
after  the   defendant  left  the  place. 

The   only  question  raised  "by  the  plaintiff  in  the  ca -. 
is:      Does  the  evidence   justify  the  verdict?     It  is  admitted  that 
the   defendants   in  error   signed  the  note  and   that   it  was   given  for 
one-half   the  purchase  price  for   the   saloon.     Hillgamyer   says, 
that  he  had  a   conversation  about   leaving  and  giving  his  reason 
therefor   in  the   spring   of   1917.      Dodgson  says  it  was  not  until 
1919.      The  armistice  was   signed  on  November   11th,    1918.      So,    in 
our  opinion,   Mr.    Dodgson  must  be  mistaken  in  regard   to   the   time 
that   this   conversation  took  place.      There   is  no   evidence   that   the 
Hillgamyer s  were   indebted  to   Dodgson  for  anything  except   one-half 
interest   in  the  saloon.     Y7e   think  a  fair  inference  to  be   drawn 
from  the   testimony  is   that  when  Hillgamyer  turned  the   saloon  hack 
to   Dodgson  to  run,    that   it  was  done  for  the  consideration  of  the 
indebtedness   that  was   due  from  Hillgamyer  to   Dodgson.      We   cannot 
say  that   this  verdict   is  manifestly  against   the  weight  of   the 
evidence,    and  unless  we   can  do   so  we  would  not  he   justified  in 
disturbing   the  verdict.    (Snodgrass  vs.    City  of  Chicago,    152   111. 
600-615;    Dick  vs.    Zimmerman,    105   111.  App.    615;    and  Flynn  vs. 
Chicago   Ry.    Co.,    158  App.405) 

The   judgment   of    the    Circuit   Court  of   St.    Clair  County 
is  hereby  affirmed. 

Not   to  he   reported  in  full. 
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